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United  States  Court  of  Appeals  for  the 
District  of  Columbia. 


April  Term,  1941 — Xo.  794S. 


American  Gas  and  Electric  Company , 

Petitioner, 

against 

Securities  and  Exchange  Commission, 

Respondent. 

PETITION  FOR  REVIEW  OF  ORDER  OF  SECURITIES 
AND  EXCHANGE  COMMISSION. 


To  the  Honorable  United  States  Court  of  Appeals  for 
the  District  of  Columbia: 

The  petition  of  American  Gas  and  Electric  Company 
respectfully  shows : 

I.  THE  NATURE  OF  THE  PROCEEDINGS  AS  TO 
WHICH  REVIEW  IS  SOUGHT. 

1.  Petitioner  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  having  its 
principal  place  of  business  at  30  Church  Street,  New 
York  City,  N.  Y.,  and  is  a  public  utility  holding  company 
duly  registered  as  such  under  the  Public  Utility  Holding 
Company  Act  of  1935,  approved  August  26,  1935  (herein¬ 
after  called  the  “Act”);  petitioner  owns  directly  all  of 
the  outstanding  voting  securities  of  eleven  electric  utility 
companies  which  supply  electric  light  and  power  to  ap¬ 
proximately  S30,000  customers  in  New  Jersey,  Pennsyl¬ 
vania,  Ohio,  Indiana,  Michigan,  Virginia,  West  Virginia, 
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Kentucky  and  Tennessee,  and  also  has  a  number  of  small 
subsidiaries  which  are  engaged  in  businesses  incidental 
to  the  foregoing,  such  as  steam-heating,  coal  and  short¬ 
line  railroad  companies. 

2.  The  Securities  and  Exchange  Commission  (herein¬ 
after  called  the  “Commission”)  was  established  under 
Section  4,  Title  I  of  the  Securities  Exchange  Act  of  1934, 
approved  June  6,  1934,  and  is  charged  with  the  adminis¬ 
tration  of  the  Public  Utility  Holding  Company  Act  of 
1935. 

3.  Petitioner  seeks  review  of  an  Order  of  the  Com¬ 
mission  dated  May  12,  1941,  entered  in  a  proceeding 
before  it,  which  order  denies  an  application  by  the  peti¬ 
tioner  under  Section  2(a)  (S)  of  the  Act  for  an  Order 
declaring  that  petitioner  is  not  a  subsidiary  company  of 
Electric  Bond  and  Share  Company,  a  registered  holding 
company  under  the  Act  (hereinafter  referred  to  as  “Bond 
and  Share”).  A  copy  of  said  Order,  together  with  the 
Findings  and  Opinion  of  the  Commission  referred  to  in 
said  Order  is  attached  hereto,  made  part  hereof  and 
marked  Exhibit  “A.” 

4.  The  Act  provides  for  registration  of  holding  com¬ 
panies  and  for  extensive  regulatory  control  by  the  Com¬ 
mission  of  registered  holding  companies  and  their  sub¬ 
sidiary  companies  and  of  the  relations  between  them  and 
for  the  simplification  of  holding  company  systems;  it 
includes  within  its  definition  of  a  subsidiary  company 
any  company,  including  a  registered  holding  company, 
10  per  centum  or  more  of  the  outstanding  voting  securi¬ 
ties  of  which  are  directly  or  indirectly  owned  by  a  holding 
company,  but  provides  that: 

“The  Commission,  upon  application,  shall  by  order 
declare  that  such  a  company  is  not  a  subsidiary  com¬ 
pany  of  a  specified  holding  company  under  clause 
(A)  [of  Section  2(a)  (S)  of  the  Act]  if  the  Com¬ 
mission  finds  that  (i)  the  applicant  is  not  controlled, 
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directly  or  indirectly,  by  such  holding  company 
(either  alone  or  pursuant  to  an  arrangement  or 
understanding  with  one  or  more  other  persons), 
either  through  one  or  more  intermediary  persons  or 
by  any  means  or  device  whatsoever,  (ii)  *  *  *  and 
(iii)  the  management  or  policies  of  the  applicant  are 
not  subject  to  a  controlling  influence,  directly  or  in¬ 
directly,  by  such  holding  company  (either  alone  or 
pursuant  to  an  arrangement  or  understanding  with 
one  or  more  other  persons)  so  as  to  make  it  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers,  that  the  appli¬ 
cant  be  subject  to  the  obligations,  duties  and  liabili¬ 
ties  imposed  in  this  title  [of  the  Act]  upon  subsidiary 
companies  of  holding  companies.  The  filing  of  an 
application  hereunder  [under  the  Act]  in  good  faith 
shall  exempt  the  applicant  from  any  obligation,  duty 
or  liability  imposed  in  this  title  [of  the  Act]  upon 
the  applicant  as  a  subsidiary  company  of  such  speci¬ 
fied  holding  company  until  the  Commission  has  acted 
upon  such  application.” 

In  connection  particularly  with  the  simplification  of  hold¬ 
ing  company  systems  under  Section  11  of  the  Act,  com¬ 
monly  referred  to  as  the  Integration  Section,  the  determi¬ 
nation  of  the  status  of  a  registered  holding  company  as 
being  or  not  being  a  subsidiary  of  another  registered  hold¬ 
ing  company  is  of  vital  importance. 

5.  Bond  and  Share,  a  registered  holding  company,  is  a 
corporation  of  the  State  of  New  York  and  has  four  ad¬ 
mitted  subsidiary  holding  companies,  i.  e.,  Electric  Power 
and  Light  Corporation,  National  Power  and  Light  Com¬ 
pany,  American  Power  and  Light  Company  and  American 
and  Foreign  Power  Company,  Inc.,  all  of  which  said  sub¬ 
sidiary  holding  companies  control  numerous  subsidiary 
utility  operating  companies  located  in  numerous  states  of 
the  United  States  and  in  foreign  countries.  Bond  and 
Share  owns  more  than  10  per  centum  of  the  outstanding 
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voting  securities  of  the  petitioner,  to  wit,  S46,9S5  shares  of 
the  common  stock  of  the  petitioner,  which  represents  17.51 
per  cent  of  petitioner’s  outstanding  voting  securities.  On 
April  12,  193S,  petitioner  in  good  faith  filed  with  the  Com¬ 
mission  an  application  for  an  Order  declaring  that  it  is 
not  a  subsidiary  company  of  Bond  and  Share.  On  June  11, 

1940,  the  Commission  designated  a  Trial  Examiner  to  con¬ 
duct  hearings  upon  said  application  and  such  hearings  were 
held  in  Washington,  D.  C.,  before  Raoul  Berger,  Esquire, 
the  Trial  Examiner  so  designated,  on  June  12,  13,  19,  20 
and  £l  and  July  1,  1940.  Shortly  after  the  conclusion  of 
the  said  hearings  the  said  Raoul  Berger,  Esquire  left  the 
employ  of  the  Commission  and  by  agreement  between  the 
petitioner  and  counsel  to  the  Commission  and  with  the  ap¬ 
proval  of  the  Commission,  Requests  for  Findings  of  Fact 
and  Conclusions  of  Law  and  Brief  in  support  thereof  and 
Reply  Brief  were  filed  by  petitioner  with  the  Commission 
on  July  24,  1940,  and  on  August  14,  1940,  and  in  lieu  of  a 
Trial  Examiner’s  report  the  Commission  filed  its  Tentative 
Findings  and  Conclusions  on  February  27,  1941.  Peti¬ 
tioner  seasonably  filed  with  the  Commission  on  March  31, 

1941.  its  Exceptions  to  such  Tentative  Findings  and  Con¬ 
clusions  and  its  Brief  in  support  thereof.  The  matter  was 
argued  on  April  22,  1941,  before  the  Commission  and  on 
May  13.  1941.  counsel  for  the  petitioner  received  copies  of 
the  Order  of  the  Commission  dated  May  12,  1941,  together 
with  copies  of  the  “Finding  and  Opinion  of  the  Commis¬ 
sion”  in  said  matter  also  dated  May  12,  1941,  all  of  which 
is  attached  hereto  as  Exhibit  “A.” 

6.  At  the  hearing  before  the  Trial  Examiner  petitioner 
introduced  sworn  testimony  and  documentary  evidence  in 
srmport  of  its  application  and  in  proof  of  the  facts  re¬ 
quired  to  be  found  by  the  Commission  as  a  basis  for  the 
order  sought.  In  its  requests  for  findings,  petitioner  mar¬ 
shaled  the  facts  material  and  relevant  under  the  Act 
and  I  cited  the  portions  of  the  record  supporting  such  re¬ 
quests.  Tn  its  exceptions  filed  with  the  Commission,  peti- 
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tioner  gave  notice  in  accordance  with  the  rules  of  the 
Commission  of  the  exent  to  which  it  excepted  to  the  failure 
to  make  the  findings  requested,  to  the  findings  made,  and 
to  the  form  and  manner  of  the  report.  In  its  briefs  and 
argument,  petitioner  specified  the  findings  of  fact  and  con¬ 
clusions  to  which  it  believed  it  was  entitled  by  the  record, 
and  the  constructions  of  the  Act  for  which  it  contended. 
The  application  by  petitioner  also  was  filed  upon  the  ex¬ 
press  understanding  that  it  was  in  no  way  a  waiver  of  any 
rights  of  petitioner,  its  officers,  directors  or  stockholders, 
whether  under  any  constitution  or  statute  or  at  common 
law  or  otherwise,  and  all  such  rights  were  expressly  re¬ 
served.  The  objections  to  the  Order  of  the  Commission 
hereinafter  set  forth  and  the  points  hereinafter  specified 
upon  which  petitioner  intends  to  rely,  were  all  duly  urged 
before  the  Commission. 

II.  THE  FACTS  AND  STATUTES  UPON  WHICH 
JURISDICTION  IS  BASED. 

7.  The  facts  upon  which  the  jurisdiction  of  this  Court 
is  based  are  set  forth  in  the  preceding  paragraphs  hereof 
and  in  paragraph  S  hereof  and  the  jurisdiction  of  this 
Court  is  invoked  under  Section  24(a)  of  the  Act,  which 
provides  that  any  party  aggrieved  by  an  order  issued  by 
the  Commission  under  said  Act  may  obtain  a  review 
of  such  Order,  inter  alia,  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia. 

8.  Petitioner  is  aggrieved  bv  said  Order  because  bv 
reason  thereof  petitioner  will  have  the  status  of  a  subsidi¬ 
ary  of  Bond  and  Share  and  be  amenable  to  all  the  rules, 
regulations  and  orders  of  the  Commission  relating  to  sub¬ 
sidiaries  of  registered  holding  companies.  Particularly, 
petitioner  is  aggrieved  by  said  Order  for  the  reason  that 
petitioner  may  thereby  be  denied  its  right  and  privilege  to 
have  the  provisions  of  Section  11  of  the  Act  applied  to 
the  system  of  petitioner  singly  and  solely  and  without 
reference  to  any  other  holding  company  system.  Peti- 
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tioner  avers  that  on  November  30,  1938,  it  filed  with  the 
Commission  its  plan  for  compliance  with  Section  11  of 
the  Act  and  that  on  January  29,  1940,  hearings  on  said 
plan  were  commenced  before  a  Trial  Examiner  designated 
by  the  Commission,  which  hearings  continued  through 
April  30,  1940,  and  during  the  course  of  which  petitioner 
in  good  faith  and  at  great  expense,  introduced  testimony 
and  documentary  evidence  in  support  of  said  plan. 
Petitioner  avers  that  by  reason  of  the  said  Order  of  the 
Commission  the  petitioner  may  now  be  subjected  to  the 
necessity  of  having  Section  11  of  the  Act  applied  to 
petitioner’s  holding  company  system  as  a  part  of  the 
larger  and  more  complicated  public  utility  holding  com¬ 
pany  system  of  Bond  and  Share,  including  the  systems 
of  American  Power  and  Light  Company,  National  Power 
and  Light  Company  and  Electric  Power  and  Light  Cor¬ 
poration.  Petitioner  avers  that  the  Commission  has  insti¬ 
tuted  to  date  two  proceedings  against  Bond  and  Share 
and  its  admitted  subsidiary  holding  companies  under 
Section  11  of  the  Act  to  which  petitioner  by  virtue  of  the 
pendency  of  its  application  under  Section  2(a)(8)  of  the 
Act  above  referred  to,  has  not  as  yet  been  required  to 
respond  as  a  party  or  otherwise  but,  as  a  result  of  the 
Order  of  May  12,  1941,  here  complained  of,  petitioner  will 
now  be  subject  to  inclusion  as  a  party  respondent  in 
said  proceedings  and  to  the  burden  of  great  additional 
expense  in  connection  with  said  proceedings  and  that  its 
system  will  be  dealt  with  by  the  Commission  and  by  Bond 
and  Share  as  part  of  the  larger  and  more  complicated 
problem  of  the  integration  of  the  Bond  and  Share  system 
contrary,  the  petitioner  believes  and  avers,  to  the  best 
interest  of  petitioner,  its  investors  and  consumers.  The 
inclusion  of  the  system  of  petitioner  as  part  of  the  system 
of  Bond  and  Share  will  deny  to  petitioner  the  judgment 
of  the  Commission  and  the  judgment  of  the  Courts  on 
its  plan  for  compliance  with  Section  11  of  the  Act  inde¬ 
pendent  of  and  without  reference  to  any  present  or  future 
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plan  of  Bond  and  Share  for  compliance  with  Section  11 
of  the  Act  or  to  any  future  order  or  orders  which  may 
be  made  by  the  Commission  with  reference  to  the  Bond 
and  Share  system  under  Section  11  of  the  Act.  Peti¬ 
tioner  avers  that  the  record  shows  by  uncontradicted 
evidence  that  Bond  and  Share,  as  a  result  of  said  Order, 
would  assert  the  right,  if  the  Commission  should  give 
its  approval  to  such  action,  to  initiate  and  carry  through 
changes  in  ownership  of  petitioner’s  property  and  ex¬ 
changes  and  sales  and  purchases  of  petitioner’s  property 
and  the  Commission  itself  has  stated  in  footnote  64  of  its 
Findings  and  Opinion  (attached  hereto  as  Exhibit  “A”) 
that  “the  status  of  applicant  (petitioner)  may  be  of 
vital  importance  to  the  determination  which  the  Com¬ 
mission  may  make  in  the  Section  11  proceeding  presently 
pending  against  Bond  and  Share.”  Petitioner  believes 
and  avers  that  under  the  established  facts  in  the  record 
in  the  present  case  it  is  entitled  to  an  order  declaring 
that  it  is  not  a  subsidiary  of  Bond  and  Share,  and  peti¬ 
tioner  further  believes  that  it  is  of  vital  importance  to 
petitioner  to  have  Section  11  of  the  Act  applied  to  its 
system  separate  and  apart  from  the  system  of  Bond 
and  Share. 

III.  THE  RELIEF  PRAYED  FOR  BY  THE 

PETITIONER. 

9.  No  previous  application  for  the  relief  sought  in  this 
petition  has  been  made  to  any  other  court  or  judge. 

10.  Petitioner  respectfully  prays  that  your  Honorable 
Court  review  the  Order  issued  May  12,  1941,  by  the  Com¬ 
mission  against  your  petitioner,  set  said  Order  aside  in 
its  entirety  and  grant  such  other  and  further  relief  as 
to  the  Court  may  seem  just  and  equitable. 

IV.  THE  POINTS  ON  WHICH  THE  PETITIONER 

INTENDS  TO  RELY. 

11.  Petitioner  is  advised  by  counsel,  believes  and  there¬ 
fore  avers  that  the  Order  to  be  reviewed  hereunder  is 
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invalid  and  void  and  should  be  set  aside  in  its  entirety, 
for  the  reasons  that: 

(a)  The  Commission  erred  in  denying  the  application 
of  petitioner  under  Section  2(a)  (S)  of  the  Act. 

(b)  The  Commission  erred  in  failing  to  find  that  peti¬ 
tioner  is  not  controlled  by  Bond  and  Share. 

(c)  The  Commission  erred  in  failing  to  find  that  the 
management  or  policies  of  petitioner  are  not  subject  to 
a  controlling  influence  by  Bond  and  Share. 

(d)  The  Findings  and  Opinion  of  the  Commission  do 
not  justify  its  failure  and  refusal  to  make  the  findings 
specified  in  the  foregoing  subdivisions  ( b )  and  (c). 

(e)  The  Commission  erred  in  failing  to  find  affirma¬ 
tively  that  petitioner  is  an  independent  company,  and 
that  its  management  and  policies  are  free  from  control 
by,  and  free  from  controlling  influence  of  Bond  and 
Share. 

(/)  The  Commission  has  disregarded  and  in  making  its 
findings  and  conclusions  has  ignored  substantial  evidence 
in  the  record  which  is  uncontradicted. 

(g)  The  Commission  has  based  its  findings  and  con¬ 
clusions  upon  inferences  derived  from  historical  data  and 
information  and  ancient  facts  and  has  failed  to  give  any 
weight  to  presently  existing  facts  relating  to  the  present 
relationship  between  petitioner  and  Bond  and  Share, 
which  presently  existing  facts  are  established  in  the 

record  bv  substantial  uncontradicted  evidence  and  which 
•> 

facts  destroy  the  inferences  and  refute  the  conclusions 
reached  by  the  Commission. 

(h)  The  Commission  has  based  its  facts  and  conclu¬ 
sions  upon  inferences  derived  from  facts  which  are  partial 
and  incomplete  and  has  disregarded  contrary  inferences 
which  would  follow"  from  a  complete  marshaling  of  the 
facts. 

(i)  The  Commission  has  made  findings  and  conclusions 
which  are  based  upon  inferences  drawm  from  facts,  alleged 
facts  and  incomplete  facts,  which  facts,  alleged  facts  and 
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incomplete  facts  in  themselves  do  not  support  the  in¬ 
ferences  drawn  by  the  Commission. 

(j)  The  Commission  has  erred  in  its  Conclusions  of 
Law  and  in  its  Opinion  in  that: 

(1)  It  has  decided  that  one  company  may  be  found  to 
be  subject  to  a  controlling  influence  by  another  company 
in  the  face  of  uncontradicted  proof  that  such  influence  as 
exists  has  been  demonstrated  to  be  impotent  to  control. 

(2)  It  has  concluded  that  a  controlling  influence  which 
may  have  existed  in  prior  years  must  be  presumed  to 
continue,  although  substantial  and  uncontradicted  evi¬ 
dence  establishes  that  such  influence  as  presently  exists 
is  not  controlling. 

(3)  It  has  concluded  that  it  may  deny  the  application 
of  petitioner  by  findings  based  upon  inferences  and  con¬ 
jectures  and  that  such  inferences  and  conjectures  are 
entitled  to  greater  weight  than  facts  to  the  contrary 
proven  by  substantial  and  uncontradicted  evidence. 

(k)  The  Commission  erred  in  making  without  sub¬ 
stantial  evidence  and  contrary  to  substantial  evidence  the 
findings  and  conclusions  referred  to  in  petitioner’s  excep¬ 
tions  to  the  Tentative  Findings  and  Conclusions  of  the 
Commission  Nos.  15  to  50  inclusive,  which  said  exceptions 
are  part  of  the  record  before  the  Commission  and  are 
herein  incorporated  by  reference.  Petitioner  avers  that 
the  findings  there  referred  to,  which  were  part  of  the 
Tentative  Findings  and  Conclusions  of  the  Commission, 
were  made  in  substantially  the  same  form  and  appear 
in  the  final  Findings  and  Opinion  of  the  Commission 
notwithstanding  that  petitioner  urged  upon  the  Commis¬ 
sion,  through  its  said  exceptions  and  by  its  brief  and 
oral  argument,  that  said  findings  were  in  error. 

( l )  The  Commission  erred  in  failing  to  make  the  find¬ 
ings  requested  by  the  petitioner  and  referred  to  in  peti¬ 
tioner’s  exceptions  to  the  Tentative  Findings  and  Con¬ 
clusions  of  the  Commission  Nos.  51  to  74  inclusive,  which 
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said  exceptions  are  part  of  the  record  before  the  Com¬ 
mission  and  are  herein  incorporated  by  reference. 

12.  Petitioner  further  avers  that  the  said  Order  of  the 
Commission  is  invalid  and  void  for  the  reason  that  the 
said  Order  is  arbitrary,  capricious  and  not  supported 
by  any  substantial  evidence  or  by  any  facts  found  by 
the  Commission  or  by  any  other  facts,  and  is  without 
warrant  of  law,  and  deprives  petitioner  and  the  holders 
of  its  securities  of  liberty  and  property  without  due 
process  of  law  in  contravention  of  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States. 

Wherefore,  your  petitioner  respectfully  prays  that 
vour  Honorable  Court  review  the  Order  issued  May  12, 
1941,  by  the  Commission  against  your  petitioner,  set 
said  Order  aside  in  its  entirety  and  grant  such  other 
and  further  relief  as  to  the  Court  may  seem  just  and 
equitable. 

American  Gas  and  Electric  Company, 
By 

I  GEORGE  N.  TIDD, 

President. 


Frederic  L.  Ballard, 

Knox  Henderson, 

Ballard,  Spahr,  Andrews  &  Ingersoll, 

Attorneys  for  Petitioner. 

1035  Land  Title  Building, 

Philadelphia,  Pa. 

J.  P.  Van  de  Voort, 

Of  Counsel. 

30  Church  Street, 

New  York  City,  N.  Y. 
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State  of  New  York  ) 

County  of  New  York|v 

George  N.  Tidd,  being  sworn,  deposes  and  says  that  he 
is  President  of  American  Gas  and  Electric  Company  and 
that  he  has  read  the  above  petition  by  him  subscribed  and 
that  the  same  is  true  to  the  best  of  his  knowledge,  infor¬ 
mation  and  belief. 


Sworn  to  and  Subscribed  before ^ 
me  this  25  day  of  June  1941. 

Albert  D.  Donovan, 

[seal]  Notary  Public. 

Notary  Public,  New  York  County  No.  139. 
New  York  County  Register’s  No.  3-D-145. 

Commission  expires  March  30,  1943.  j 


George  N.  Tidd 
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EXHIBIT  “A.” 

(The  paging  on  the  original  document  is  indicated 
herein  by  heavy  type  numerals  in  parentheses.) 

Securities  and  Exchange  Commission 

Washington 


File  No.  31-425 


In  the  Matter  of 

American  Gas  and  Electric  Company 

Public  Utility  Holding  Company  Act  of  1935 — 

Section  2  (a)  (S) 


FINDINGS  AND  OPINION  OF  THE  COMMISSION 


DECLARATION  OF  STATUS 
Subsidiary  Company 

Application  filed  by  a  registered  holding  company, 
pursuant  to  Section  2  (a)  (S)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  for  an  order  declaring 
it  not  to  be  a  subsidiary  company  of  another  regis¬ 
tered  holding  company  denied,  the  Commission  hav¬ 
ing  been  unable  to  find  that  the  applicant's  manage¬ 
ment  and  jwlicies  are  not  subject  to  a  controlling 
influence,  directly  or  indirectly,  by  such  other  holding 
company  so  as  to  make  it  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors 
or  consumers  that  the  applicant  be  subject  to  the  obli¬ 
gations,  duties,  and  liabilities  imposed  by  the  Act 
upon  subsidiary  companies  of  holding  companies. 
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Ballard ,  Spalir,  Andrews  &  Ingersoll  (by  Frederic 
L.  Ballard  and  Knox  Henderson ),  M.  F.  Millikan,  and 
J.  P.  Van  de  Voort,  for  American  Gas  and  Electric 
Company. 

Stanley  L.  Kaufman  and  Milton  H.  Cohen,  for  the 
Public  Utilities  Division  of  the  Commission. 


This  proceeding  arises  upon  an  application  by 
American  Gas  and  Electric  Company  (hereinafter  re¬ 
ferred  to  as  the  applicant  or  American  Gas),  a  regis¬ 
tered  holding  company.  The  application  has  been  filed 
under  Section  2  (a)  (S)  of  the  Public  Utility  Holding 
Company  Act  of  1935  for  an  order  of  the  Commission 
declaring  American  Gas  not  to  be  a  subsidiary  com¬ 
pany  of  Electric  Bond  and  Share  Company  (herein¬ 
after  referred  to  as  Bond  and  Share),  likewise  a 
registered  holding  company. 

Clause  (A)  of  Section  2  (a)  (S)  of  the  Act  defines 
a  subsidiary  company  of  a  specified  holding  company 
to  be —  (1)' 

i  “any  company  10  per  centum  or  more  of  the  out- 
!  standing  voting  securities  of  which  are  directly  or 
indirectly  owned,  controlled,  or  held  with  power 
to  vote,  by  such  holding  company  (or  by  a  com¬ 
pany  that  is  a  subsidiary  company  of  such  holding 
company  *  #  *),  unless  the  Commission,  as 

1  hereinafter  provided,  by  order  declares  such  com¬ 
pany  not  to  be  a  subsidiary  company  of  such 
holding  company;” 

Section  2  (a)  (S)  further  provides  that: 

“The  Commission,  upon  application,  shall  by  order 
declare  that  a  company  is  not  a  subsidiary  com¬ 
pany  of  a  specified  holding  company  under  clause 
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(A)  if  the  Commission  finds  that  (i)  the  applicant 
is  not  controlled,  directly  or  indirectly,  by  such 
holding  company  (either  alone  or  pursuant  to  an 
arrangement  or  understanding  with  one  or  more 
other  persons)  either  through  one  or  more  inter¬ 
mediary  persons  or  by  any  means  or  device  what¬ 
soever,  (ii)  the  applicant  is  not  an  intermediary 
company  through  which  such  control  of  another 
company  is  exercised,  and  (iii)  the  management 
or  policies  of  the  applicant  are  not  subject  to  a 
controlling  influence,  directly  or  indirectly,  by  such 
holding  company  (either  alone  or  pursuant  to  an 
arrangement  or  understanding  with  one  or  more 
other  persons)  so  as  to  make  it  necessary  or  ap¬ 
propriate  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers  that  the  applicant 
be  subject  to  the  obligations,  duties,  and  liabilities 
imposed  in  this  title  upon  subsidiary  companies  of 
holding  companies.  The  filing  of  an  application 
hereunder  in  good  faith  shall  exempt  the  applicant 
from  any  obligation,  duty,  or  liability  imposed  in 
this  title  upon  the  applicant  as  a  subsidiary  com¬ 
pany  of  such  specified  holding  company  until  the 
Commission  has  acted  upon  such  application/’ 

The  application  herein  was  filed  on  April  12,  1938. 
After  appropriate  notice  a  hearing  on  the  application 
was  held  before  a  trial  examiner  on  June  12,  13,  19, 
20,  and  21,  and  July  1, 1940.  Counsel  for  the  applicant 
and  the  Public  Utilities  Division  filed  requested  find¬ 
ings  of  fact  and  conclusions  of  law,  and  supporting 
briefs. 

On  February  27,  1941,  after  careful  consideration 
of  the  record,  the  requested  findings  and  conclusions, 
and  the  supporting  briefs,  we  issued  our  Tentative 
Findings  and  Conclusions  herein,  and  tentatively  con¬ 
cluded  that  the  application  must  be  denied.  We  granted 
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counsel  until  March  17  (later  extended  to  March  31)  to 
file  exceptions  and  briefs  and  to  request  oral  argument. 
The  Tentative  Findings  and  Conclusions  were  written 
and  served  upon  the  parties  in  lieu  of  a  trial  examiner’s 
report,  pursuant  to  the  procedure  stipulated  by  counsel, 
because  of  the  fact  that  the  trial  examiner  left  the 
employ  of  the  Commission  shortly  after  the  conclusion 
of  the  hearing.  Exceptions  were  filed  by  the  applicant 
and  by  counsel  for  the  Public  Utilities  Division,  and 
we  heard  oral  argument  on  April  22.  AVe  have  recon¬ 
sidered  our  Tentative  Findings  and  Conclusions  in  the 
light  of  the  exceptions,  briefs,  and  arguments  and,  after 
a  careful  review  of  the  entire  case,  we  find  no  reason 
for  departing  from  our  tentative  determination. 

The  exceptions  of  counsel  for  the  Public  Utilities 
Division  are  based  upon  our  failure  to  make  any  find¬ 
ings  with  respect  to  whether  applicant  is  (2)  controlled 
directly  or  indirectly  by  P>ond  and  Share  or  is  an  inter¬ 
mediary  company  through  which  Bond  and  Share 
exercises  control  over  other  companies.  These  findings 
relate  to  clauses  (i)  and  (ii)  of  Section  2  (a)  (S). 
Since  we  have  concluded  that  the  record  will  not  sup¬ 
port  a  finding  that  the  management  and  policies  of  the 
applicant  are  not  subject  to  a  controlling  influence 
under  clause  (iii),  and  since  the  application  cannot  be 
granted  unless  affirmative  findings  are  made  under 
each  of  clauses  (i),  (ii),  and  (iii),  we  deem  it  unneces¬ 
sary  to  consider  the  questions  raised  under  clauses 
(i)  and  (ii)  and  the  exceptions  of  counsel  for  the 
Public  Utilities  Division  are  therefore  denied. 

The  applicant’s  exceptions  are  in  considerable  detail 
and  include  74  numbered  paragraphs  in  31  printed 
pages.  AVe  believe  that  no  useful  purpose  would  be 
served  by  separate  discussion  of  each  of  these  excep¬ 
tions.  To  a  considerable  extent,  the  basic  facts  stated 
in  our  Tentative  Opinion  have  not  been  challenged,  and 
since  we  find  that  they  are  supported  by  the  record, 
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we  have  adopted  large  portions  of  our  Tentative 
Opinion  as  our  findings  herein.  Where  applicant’s 
exceptions  have  been  directed  to  specific  tentative  find¬ 
ings  and  where  we  believe  that  such  exceptions  relate 
to  facts  which  are  material  to  a  determination  of  the 
issues  involved  and  are  supported  by  the  record,  they 
have  been  granted  and  our  tentative  findings  have  been 
revised  accordingly.  Many  of  the  applicant’s  excep¬ 
tions  are  in  general  terms  and  are  directed  to  the  ulti¬ 
mate  conclusions ;  consideration  of  these  exceptions  is, 
of  course,  inherent  in  our  final  determination  to  deny 
the  application.  The  remaining  exceptions  are  based 
on  our  failure  to  adopt  certain  of  the  proposed  findings 
of  the  applicant.  To  the  extent  that  we  believe  these 
proposed  findings  are  supported  by  the  record  and  are 
material  to  the  issues,  we  have  granted  these  excep¬ 
tions  and  adopted  the  requested  findings.  In  the  re¬ 
spects  other  than  those  noted  above,  applicant’s 
exceptions  are  denied. 

The  applicant,  a  New  York  corporation,  is  exclu¬ 
sively  a  public  utility  holding  company.  It  controls 
electric  utility  companies  which  supply  electric  light 
and  power  to  approximately  S30,000  customers  in  New 
Jersey,  Pennsylvania,  Ohio,  Indiana,  Michigan,  Vir¬ 
ginia,  West  Virginia,  Kentucky  and  Tennessee1  and, 

1  Applicant  has  13  electric  utility  subsidiaries.  It  owns  directly  all 
the  outstanding  voting  securities  of  the  following  11  companies:  Ap¬ 
palachian  Electric  Power  Company,  Atlantic  City  Electric  Company, 
Indian  General  Service  Company,  Indiana  &  Michigan  Electric  Com¬ 
pany,  Kanawha  Valley  Power  Company,  Kentucky  and  West  Virginia 
Power  Company,  Inc.,  Kingsport  Utilities,  Incorporated,  The  Ohio 
Power  Company,  The  Scranton  Electric  Company,  Southern  Ohio  Pub¬ 
lic  Service  Company,  and  Wheeling  Electric  Company.  Atlantic  City 
Electric  Company  owns  50%  of  the  outstanding  voting  securities  of 
Deepwater  Operating  Company  (Deepwater  Light  and  Power  Com¬ 
pany,  a  non-affiliate,  owning  the  other  50%)  and  The  Ohio  Power 
Company  owns  50%  of  the  outstanding  voting  securities  of  Beech 
Bottom  Power  Company,  Inc.,  (West  Penn  Power  Company,  a  non- 
affiliate,  owning  the  other  50%).  The  applicant  also  has  a  number  of 
small  subsidiaries,  which  arc  engaged  in  business  as  realty,  steam 
heating,  coal,  and  railroad  companies. 
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through  its  wholly-owned  subsidiary,  American  Gas 
and  Electric  Service  (3)  Corporation,  it  furnishes 
these  companies  with  management  and  supervisory 
services.2  According  to  the  figures  recorded  on  ap¬ 
plicant  ’s  books,  the  consolidated  assets  of  the  American 
Gas  holding  company  system  as  of  December  31,  1939, 
were  $538,732,568  and  the  total  operating  revenues  of 
the  subsidiary  companies  for  the  calendar  year  1939 
were  $77,757,387. 

As  of  March  30,  1940,  applicant’s  capitalization  was 
as  follows: 

4%  percent  cumulative  preferred 

stock  (par  $100)  .  355,623  shares 

Common  stock  (par  $10)  .  4,482,737  shares 

Applicant  also  has  outstanding  $8, 000, 000  of  2%% 
debentures  due  1950,  $10,000,000  of  3 y2%  debentures 
due  1960,  and  $12,000,000  of  3%%  debentures  due  1970. 

Both  common  and  preferred  stockholders  of  the  ap¬ 
plicant  are  entitled  to  one  vote  per  share.3  Bond  and 
Share  owns  S46,9S5  shares  of  the  common  stock.4  This 
constitutes  17.51%  of  applicant’s  outstanding  voting 
securities.  Thus,  the  applicant  is  a  subsidiary  com- 

2  Prior  to  1938.  the  applicant  itself  furnished  management  and  super¬ 
visory  services  to  its  subsidiary  companies.  On  January  1,  1938,  the 
entire  personnel  which  was  engaged  in  performing  such  services  was 
transferred  to  the  newly-organized  American  Gas  and  Electric  Service 
Corporation.  American  Gas  and  Electric  Service  Corporation  has  been 
conditionally  approved  under  Section  13  of  the  Act,  which  deals  with 
the  requirements  for  service  companies.  See  American  Gas  and 
Electric  Service  Corporation ,  4  S.E.C.  923  (1939). 

3  In  the  event  that  preferred  stock  dividends  arc  in  arrears  a  full 
year,  two  additional  directors  may  be  elected  exclusively  by  the  pre¬ 
ferred  stockholders.  If  arrearages  accumulate  for  three  years,  the 
preferred  stockholders  have  the  right  to  elect  a  majority  of  the  board 
of  directors.  There  has  been  no  default  in  payment  of  dividends  on 
the  preferred  stock  and  common  stock  dividends  have  been  paid  every 
year  since  1912. 

4  The  remaining  shares  are  widely  distributed  and  no  single  stock¬ 
holder,  other  than  Bond  and  Share,  owns  more  than  5%  of  the  common 
or  the  preferred. 
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pany  of  Bond  and  Share  within  the  meaning  of  clause 
(A)  of  Section  2  (a)  (8).5  The  applicant  claims,  how¬ 
ever,  that  it  satisfies  the  conditions,  prescribed  by  the 
last  paragraph  of  Section  2  (a)  (8),  for  an  order  de¬ 
claring  that  it  is  not  a  subsidiary  company  of  Bond 
and  Share.  Consequently,  the  question  before  us  is 
whether  the  applicant  has  demonstrated  that  (a)  it  is 
not  controlled,  directly  or  indirectly,  by  Bond  and 
Share  by  any  means  or  device  whatsoever;  ( h )  it  is 
not  an  intermediary  company  through  which  control 
of  another  company  is  exercised;  and  (c)  its  manage¬ 
ment  and  policies  are  not  subject  to  a  controlling  influ¬ 
ence,  directly  or  indirectly,  by  Bond  and  Share  so  as 
to  make  it  necessary  or  appropriate  (4)  in  the  public 
interest  or  for  the  protection  of  investors  or  consumers 
that  it  be  subject  to  the  obligations,  duties,  and  lia¬ 
bilities  imposed  by  the  Act  upon  subsidiary  companies 
of  holding  companies. 

Whether  a  company  is  controlled  by  another,  or 
whether  its  management  or  policies  are  subject  to  con¬ 
trolling  influences  are  matters  which  cannot  always  be 
determined  merely  by  a  tally  of  votes  and  an  examina¬ 
tion  of  presently  existing  affiliations.  Experience  has 
demonstrated  that  historical  ties  and  associations  often 
serve  as  a  substitute  for,  or  a  potent  auxiliary  of,  the 
more  obvious  modes  of  control.  American  Gas  and 
Electric  Company  was  admittedly  organized  by  Bond 

5  Bond  and  Share  also  owns  20.7%,  42.4%,  46.6%,  and  47%,  respec¬ 
tively,  of  the  outstanding  voting  securities  of  American  Power  and 
Light  Company,  American  and  Foreign  Power  Company,  Inc.,  National 
Power  and  Light  Company,  and  Electric  Power  and  Light  Corporation, 
all  of  them  registered  holding  companies.  By  reason  of  such  holdings, 
all  of  these  companies  are  subsidiaries  of  Bond  and  Share  under 
clause  (A)  of  Section  2  (a)  (S)  and  none  of  them  has  filed  an  applica¬ 
tion  under  the  last  paragraph  of  Section  2  (a)  (8).  These  companies 
arc  sometimes  referred  to  herein  as  acknowledged  subsidiaries  of  Bond 
and  Share  and  as  American  Power,  American  and  Foreign  Power, 
National  Power,  and  Electric  Power,  respectively.  Utility  companies 
in  the  Bond  and  Share  system  operate  in  27  states  and  13  foreign 
countries. 
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and  Share  in  1906  ;f>  it  would  be  impossible  to  compre¬ 
hend  clearly  the  present  relation  of  the  two  companies 
without  examining  the  relationships  that  have  existed 
between  them  in  the  intervening  years.  Accordingly, 
we  must  first  consider  the  relevant  historical  facts. 

Organization  of  the  Applicant.  In  July  1906,  the 
Electric  Company  of  America,  being  in  financial  diffi¬ 
culties,  offered  Bond  and  Share7  an  option  to  acquire, 
for  delivery  to  a  new  corporation  to  be  organized  by 
Bond  and  Share,  all  of  the  Electric  Company’s  assets, 
consisting  principally  of  securities  of  utility  companies 
which  were  controlled  by  the  Electric  Company  and 
which  served  communities  in  Illinois,  Indiana,  New 
Jersey,  New  York,  Ohio,  Pennsylvania,  and  West 
Virginia.  The  matter  was  referred  by  Bond  and 
Share’s  board  of  directors  to  a  special  committee  con¬ 
sisting  of  two  officers  and  a  director  of  Bond  and 
Share  (Marsden  J.  Perry,  Sidney  Z.  Mitchell,  and  R.  T. 
Paine).s  (5) 

6  The  original  American  Gas  and  Electric  Company,  predecessor  of 
the  company  now  bearing  the  same  name,  was  consolidated  in  1925 
with  Appalachian  Securities  Corporation  to  form  the  present  American 
Gas  and  Electric  Company.  For  convenience,  the  latter  and  its  pre¬ 
decessor  are  treated  herein  as  one  company,  being  referred  to  as  the 
applicant  or  American  Gas.  Similarly,  the  original  Electric  Bond  and 
Share  Company  was  consolidated  in  1929  with  Electric  Bond  and  Share 
Securities  Corporation  to  form  the  present  company;  the  two  are 
treated  herein  as  one  company,  referred  to  as  Bond  and  Share. 

i7  Bond  and  Share  was  organized  in  1905  by  the  General  Electric 
Company  which  retained  control  of  Bond  and  Share  through  ownership 
of  all  its  common  stock  until  1925,  when  the  Bond  and  Share  stock 
held  by  General  Electric  Company  was  distributed  to  the  General  Elec¬ 
tric  Company  shareholders. 

8  The  opportunity  to  purchase  the  assets  of  Electric  Company  of 
America  was  brought  to  the  attention  of  Bond  and  Share  by  R.  E. 
Breed,  a  resident  of  Indiana  who  had  been  a  part  owner  of  certain 
Indiana  properties  prior  to  their  purchase  by  Electric  Company.  When, 
in  1906,  Breed  learned  that  Electric  Company  was  in  poor  financial 
condition  and  that  its  assets  could  be  purchased,  he  went  to  New  York, 
apparently  for  the  purpose  of  interesting  persons  capable  of  financing 
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On  November  23,  1906,  after  an  investigation  made 
under  Mitchell’s  direction,  including  a  study  of  the 
properties  by  Bond  and  Share’s  engineer,  the  special 
committee  recommended  to  Bond  and  Share’s  execu¬ 
tive  committee0  that  the  offer  of  the  Electric  Company 
of  America  should  be  accepted,  “the  purchase  to  be 
carried  out  by  organizing  a  New  Company  to  be  called 
the  ‘American  Gas  &  Electric  Company,’  with  an  au¬ 
thorized  issue  of  $6,282,000  Ninety-Nine  Year  5%  Col¬ 
lateral  Trust  Bonds,  and  an  authorized  issue  of  Pre¬ 
ferred  stock  of  $3,500,000  and  an  authorized  issue  of 
Common  Stock  of  $3,500,000;  paying  for  the  said 
properties  by  delivery  and  sale  of  the  aforesaid  $6,282,- 
000  collateral  trust  bonds  secured  as  aforesaid;  and 
paying  such  commissions  and  selling  such  participa¬ 
tions  as  may  be  necessarv  to  carry  through  the  trans- 
action  on  a  basis  to  net  this  Company  at  least  $200,000 
par  value  of  the  Common  Stock  of  the  proposed  Ameri¬ 
can  Gas  &  Electric  Company,  and  to  insure  to  it  the 
repayment  of  all  expenses  and  a  Bankers’  Commission 
of  $30,000  cash;  it  being  understood  that  of  the 
securities  of  the  proposed  American  Gas  &  Electric 
Company,  the  $6,2S2,000  collateral  trust  bonds  and 
$2,500,000  of  Common  Stock  and  $1,200,000  of  Pre¬ 
ferred  Stock  are  to  be  issued  forthwith,  and  used  at 
the  discretion  of  the  Officers  of  this  Company  in  carry¬ 
ing  out  the  transaction.  It  being  also  understood  that, 

the  acquisition  of  the  Electric  Company’s  assets.  The  record  is  not 
explicit  as  to  Breed’s  precise  purpose  or  status  (i.  e.,  whether  he  was 
acting  independently  or  as  agent  for  Electric  Company),  but  it  shows 
that  after  he  had  discussed  the  matter  with  his  brother-in-law,  Harrison 
Williams,  he  was  introduced  to  Williams’  close  friend,  Anson  W. 
Burchard,  then  assistant  to  the  president  of  the  General  Electric  Com¬ 
pany.  Burchard,  in  turn,  sent  Breed  to  Sidney  Z.  Mitchell,  at  that 
time  vice  president,  treasurer,  director,  and  member  of  the  executive 
committee  of  Bond  and  Share. 

9  Present  at  the  meeting  were  Bond  and  Share  executive  committee 
members  Charles  A.  Coffin  (who  was  also  chairman  of  the  board  and 
president  of  General  Electric  Company),  Mitchell,  and  Perry,  the  latter 
two  constituting  the  special  committee. 
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in  connection  with  carrying  through  this  transaction, 
$1,200,000  cash  will  be  required  and  that  it  is  to  be 
raised  by  selling  participations  on  the  basis  of  $1,000 
in  Preferred  Stock  and  $1,000  in  Common  Stock  for 
$1,000  cash,  with  an  additional  25%  Common  Stock 
Commission  to  Bankers  for  assisting  in  the  placing  of 
such  participations.”10  The  executive  committee  there¬ 
upon  directed  the  officers  of  Bond  and  Share  to  carry 
out  the  transaction  on  the  basis  recommended  by  the 
special  committee. 

On  December  20,  1906,  Bond  and  Share  caused 
American  Gas  to  be  incorporated,  and  one  day  later 
the  first  meeting  of  applicant’s  board  of  directors  was 
held  at  Bond  and  Share’s  offices,  62  Cedar  Street,  New 
York.  The  legal  details  of  applicant’s  incorporation 
and  organization  were  handled  for  Bond  and  Share 
by  Messrs.  Simpson,  Thacher  and  Bartlett,  then,  and 
until  1940,  Bond  and  Share’s  general  counsel.11  Eleven 
of  the  15  original  directors  were  either  associated  wdth 
Simpson,  Thacher  and  Bartlett  or  were  affiliated  with 
Bond  and  Share,  and  all  of  the  officers  who  Avere  elected 
at  applicant’s  first  meeting  were  Simpson,  Thacher 
and  Bartlett  associates. 

At  the  first  meeting  of  American  Gas’  board  of 
directors,  M.  F.  Millikan,  who  was  apparently  the 
nominal  holder  of  the  option  to  purchase  the  Electric 
Company’s  assets,12  offered  to  cause  to  be  transferred 
to  American  Gas,  on  or  before  January  16,  1907,  sub¬ 
stantially  all  of  the  properties  owned  by  the  Electric 

10  From  the  Minutes  of  the  Bond  and  Share  executive  committee, 
November  23.  1906. 

11  The  record  indicates  that  in  1940  Messrs.  Reid  and  Priest  cither 
took  the  place  of  Simpson,  Thacher  and  Bartlett  as  Bond  and  Share’s 
general  counsel,  or  were  retained  as  co-counsel.  The  precise  relation¬ 
ship  of  Simpson,  Thacher  and  Bartlett  to  Bond  and  Share,  since  1940, 
is  not  clear. 

12  In  1906,  Millikan,  who  became  “house  counsel”  to  American  Gas 
in  1914,  was  a  young  attorney  associated  with  Simpson,  Thacher  and 
Bartlett. 
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Company  of  America,  and  to  provide  American  (6) 
Gas  with  $1,000,000  when  and  as  required.  The  con¬ 
sideration  asked  was  (a)  $6,282,000  of  American  Gas7 
99- Year,  5  percent  bonds,  secured  by  the  pledge  with 
The  Standard  Trust  Company  of  New  York  of  securi¬ 
ties  to  be  obtained  from  Electric  Company  of  America, 

( b )  24,000  shares  of  6  percent  cumulative  preferred  and 
49,980  shares  of  common  stock,  (c)  the  payment  of 
$1,000,000  to  The  Standard  Trust  Company  of  New 
York  in  form  subsequently  to  be  agreed  upon,  and 
(d)  an  option  until  January  1,  1912,  running  to 
Millikan  or  his  assigns,  to  purchase  at  par  any  of  the 
$1,000,000  of  common  stock  authorized  by  American 
Gas  at  the  time  of  its  organization,  but  unissued.13 
Millikan  ’s  offer  was  immediately  accepted.  The  agree¬ 
ment  between  Millikan,  as  vendor,  and  American  Gas, 
as  vendee,  was  signed  by  M.  C.  Humstone,  also  associ¬ 
ated  with  Simpson,  Thacher  and  Bartlett,  as  president 
of  American  Gas. 

In  due  course,  applicant  acquired  the  assets  of  the 
Electric  Company  of  America,  paying  therefor  by  de¬ 
livery  to  Electric  Company  of  $6,282,000  of  applicant’s 
99-Year,  5  percent  collateral  trust  bonds.  Applicant 
also  issued  $2,500,000  (at  par)  of  common  and  $1,200,- 
000  (at  par)  of  preferred  stock,14  Bond  and  Share  re- 

13  The  following  conditions,  among  others,  to  be  performed  by 
American  Gas,  were  attached  to  the  offer:  (1)  the  assumption  of  stated 
liabilities  of  Electric  Company  of  America,  (2)  the  making  of  advances 
to  subsidiary  companies  of  Electric  Company  of  America  to  an  amount 
not  exceeding  $200,000,  of  which  a  sum  not  exceeding  $157,028.20  might 
be  immediately  paid  as  dividends  to  Electric  Company  of  America,  and 
(3)  payment  to  Electric  Company  of  America  for  a  period  of  five 
years,  or  until  its  dissolution  prior  to  the  end  of  such  period,  of  a 
sum  not  exceeding  $10,000  per  annum  for  the  expenses  of  maintaining 
its  corporate  organization. 

14  $1,300,000  of  the  common  stock  was  used  for  promotion  profits 
and  expenses,  Bond  and  Share  retaining  $235,000  thereof  at  no  cost  to 
it.  The  remaining  $1,200,000  common  and  $1,200,000  preferred  stock 
was  sold  by  Bond  and  Share  for  $1,200,000  cash.  Of  the  $1,200,000  so 
provided,  $1,000,000  was  paid  for  improvements  to  the  properties  ac¬ 
quired  from  Electric  Company  of  America.  The  remaining  $200,000 
was  paid :  $30,000  to  Bond  and  Share  as  a  banker's  fee ;  $153,433.57  for 
expenses  of  the  transaction  and  for  purchasing  certain  securities  for 
the  benefit  of  American  Gas;  and  the  difference,  $16,566.43,  was  re¬ 
tained  for  the  account  of  American  Gas. 
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tained  for  itself  9.7%  of  applicant’s  outstanding  voting 
securities.15  Bond  and  Share’s  holdings  of  applicant’s 
voting  securities  remained  substantially  constant  at 
about  9.7%  for  22  years.  In  1929  and  1930  they  rose 
to  17.51%, 16  and  have  remained  at  that  figure  during 
the  past  ten  years.  (7) 

Management  of  the  Applicant.  From  the  outset 
tile  applicant’s  board  of  directors  generally  has  con¬ 
sisted  of  15  members,  although  since  1914  the  number 
has  fluctuated  between  14  and  1G.  The  original  board, 
installed  on  December  21,  1906,  which  was  composed 
largely  of  men  in  the  office  of  Simpson,  Thacher  and 
Bartlett,  remained  intact  only  until  January  15,  1907, 
when  a  majority  was  replaced  by  eight  new  directors. 
The  members  of  the  new  board  were  G.  Breed,  R. 
Breed.  Burchard,  J.  Catherwood,  Dean,  Doherty,  Ham¬ 
ilton,  Hitchcock,  S.  Z.  Mitchell,  Mortimer,  Paige,  Paine, 
Snowden.  Williams,  and  Young.17 

Mitchell  and  Young  were  directors  and  members 
of  the  executive  committee  of  Bond  and  Share.  Paine 
was  a  director,  Mortimer  an  officer,  and  Dean  an  em- 

15  The  transaction  yielded  Bond  and  Share  a  net  profit  of  $30,000 
in  cash  and  4,700  shares  of  American  Gas  common  stock  having  a  par 
value  of  $233,000.  Having  acquired  an  additional  156  shares.  Bond 
and  Share  held  a  total  of  4,856  shares  of  applicant’s  common  stock, 
which  constituted  9.7%  of  applicant’s  outstanding  voting  securities.  An 
option  was  also  given  running  to  Millikan,  as  nominee,  to  purchase 
$1,000,000  par  value  authorized  hut  unissued  common  stock  at  par,  good 
until  January  1,  1912. 

16  The  bulk  of  the  increase  came  as  the  result  of  two  scries  of 
transactions:  the  absorption  by  Bond  and  Share  in  September  1929  of 
Electric  Investors,  Inc.,  which  held  a  substantial  block  of  American 
Gas  common ;  and  open  market  purchases  of  American  Gas  common 
subsequent  to  the  October  1929  break  in  the  stock  market. 

17  G.  Breed,  J.  Catherwood,  Dean,  Hitchcock,  S.  Z.  Mitchell,  Paige, 
Paine,  and  Snowden  were  the  newly-elected  directors.  Six  of  the  eight 
whom  they  replaced  (Curtis,  Halstcd,  Humstonc,  Mackey,  Pitkin,  and 
Robertson)  were  associated  with  Simpson,  Thacher  and  Bartlett,  who, 
as  Bond  and  Share’s  general  counsel,  had  organized  American  Gas,  and 
two  (McClelland  and  Smith)  were  connected  with  Bond  and  Share. 
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ployee  of  Bond  and  Share.  Burchard  was  the  assistant 
to  the  president  of  General  Electric  Company,  which 
controlled  Bond  and  Share  until  1925.1S  Harrison 
Williams,  a  close  friend  of  Burchard,  had  referred  R. 
Breed  to  him  when  Breed  came  to  New  York  in  1906 
to  find  a  purchaser  for  the  properties  of  Electric  Com¬ 
pany  of  America.19  G.  Breed  participated  in  the  Elec¬ 
tric  Company  transaction  and  interested  his  brother, 
R.  Breed,  in  negotiating  for  the  formation  of  American 
Gas.  Hitchcock,  a  friend  of  R.  Breed,  was  president  of 
a  local  bank  in  Muncie,  Indiana,  where  one  of  the 
underlying  properties  acquired  by  American  Gas  was 
located."0  Snowden  had  been  president  of  the  Electric 
Company  of  America.  J.  Catherwood,  a  participant 
in  the  initial  financing  of  American  Gas,  represented 
the  interests  of  the  Catherwood  family  of  Philadelphia 
who  appear  to  have  held  a  substantial  block  of  securi¬ 
ties  of  the  Electric  Company  of  America.  Henry  L. 
Doherty  was  an  engineer  and  a  prominent  public  utility 
operator  who  later  became  prominent  in  Cities  Serv¬ 
ice  Company.  No  one  in  the  present  management  of 
applicant  could  identify  Hamilton  or  Paige,  although 
the  record  indicates  that  Hamilton  was  associated 

18  Burchard  was  a  director  of  American  Gas  until  his  death  in  1927. 
For  a  period  of  approximately  17  years  up  to  1927,  he  was  also  a 
director  and,  for  14  years,  a  member  of  the  executive  committee  of 
American  Power  and  Light  Company,  a  registered  holding  company 
which,  organized  by  Bond  and  Share  in  1909,  is  one  of  its  acknowlcgcd 
subsidiaries.  He  was  also  a  director  and  member  of  the  executive 
committee  of  Bond  and  Share  from  1923  to  1925  and,  from  1925  to 
1927,  a  director  and  member  of  the  executive  committee  of  Electric 
Power  and  Light  Corporation,  another  registered  holding  company 
which  is  an  acknowl edged  subsidiary  of  Bond  and  Share,  having  been 
organized  by  it  in  1925. 

19  Williams  has  been  a  director  and  a  member  of  the  executive  com¬ 
mittee  of  American  Gas  from  its  formation  to  the  present.  However, 
his  primary  interest  has  been  the  North  American  Company. 

20  Hitchcock,  who  remained  on  applicant’s  board  of  directors  for 
approximately  25  years  until  May  1932,  very  seldom  attended  meetings 
of  the  board. 
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either  with  Bond  and  Share  or  Simpson,  Thacher  and 
Bartlett. 

On  January  15,  1907,  Mitchell,  Bond  and  Share’s 
vice  president  and  the  man  assigned  by  Bond  and 
Share  to  supervise  the  Electric  Company  transaction 
and  the  organization  of  American  Gas,  was  made  chair¬ 
man  of  the  board  of  (8)  American  Gas;  Doherty  was 
elected  president  and  R.  Breed  vice  president.  The 
understanding  concerning  the  distribution  of  executive 
functions  was  that  Mitchell  would  supervise  financing, 
Doherty  would  be  responsible  for  engineering  and 
operating  matters,  and  R.  Breed,  who  was  familiar 
with  the  mid-western  service  area,  would  have  charge 
of  public  relations,  franchises,  and  related  matters. 

!  The  company’s  by-laws  provided  that  the  board  of 
directors  should  appoint  an  executive  committee  to 
consist  of  the  chairman  of  the  board,  the  president, 
and  such  number  of  directors  as  the  board  might  from 
time  to  time  determine,  the  chairman  of  the  board  to 
be  chairman  of  the  executive  committee.  This  com¬ 
mittee  was  granted  the  authority  to  exercise  all  the 
powers  of  the  board  of  directors  during  the  intervals 
between  board  meetings.  The  members  of  applicant’s 
first  executive  committee,  appointed  on  January  15, 
1907,  were  S.  Z.  Mitchell,  chairman,  Doherty,  R.  Breed, 
Williams,  and  Young.  Young,  as  we  have  already  seen, 
was  a  director  and  member  of  the  executive  committee 
of  Bond  and  Share. 

On  March  1,  1907,  a  five-year  voting  trust  was  set 
up  under  which  practically  all  of  applicant’s  outstand¬ 
ing  stock  was  deposited.  The  voting  trustees  were 
Mitchell,  Burehard,  and  Doherty. 

i  In  1910  a  number  of  important  changes  occurred.21 

i  21  Tn  1907  Kenan  had  replaced  Hamilton  on  the  board,  and  in  1909 
Hanson  replaced  Paine  and  J.  Catherwood  was  succeeded  by  D.  Cather- 
wood,  who  like  his  predecessor,  represented  the  interests  of  the  Cather¬ 
wood  family.  Neither  Kenan  nor  Hanson  could  be  identified  by  the 
present  management  of  the  applicant.  Kenan  remained  on  the  board 
for  about  four  years  and  Hanson  served  approximately  a  year  and 
one-half. 
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In  June  of  that  year,  Farrar  and  Wehrhane  were 
elected  to  the  board  of  directors  in  place  of  Mortimer 
and  Hanson  and  less  than  a  month  later  Doherty,  with 
whom  the  board  had  some  differences,  was  removed 
from  the  presidency  and  the  executive  committee.22 
Wehrhane  replaced  Doherty  on  the  executive  commit¬ 
tee  and  R.  Breed  succeeded  him  as  president.  Wehr¬ 
hane,  who  is  still  a  director  and  executive  committee 
member  of  applicant,  was  a  director  of  American 
Power,  an  acknowledged  subsidiary  of  Bond  and  Share, 
from  1909  to  December  1933.  Wehrhane  also  served  on 
the  executive  committee  of  American  Power  from  1912 
to  1933  and  on  the  board  of  directors  of  Washington 
Water  Power  Company,  an  indirect  subsidiary  of  Bond 
and  Share,  from  1928  to  1933.  He  is  the  owner  of 
16,737  shares  of  American  Gas  common  stock.  Farrar, 
who  like  Wehrhane  has  continued  to  serve  on  appli¬ 
cant’s  board  until  the  present,  has  been  affiliated  with 
Bond  and  Share  since  1909,  when  he  was  employed  as 
special  representative  for  work  in  connection  with  its 
bond  department.  He  has  been  a  Bond  and  Share 
director  since  1911;  he  was  a  vice  president  of  that 
company  for  26  years  up  to  1937  and  a  director  of 
American  Power  from  1911  to  1933.  He  is  now  86 
years  old. 

In  1911,  Kenan  was  replaced  by  Hunter,  an  assistant 
secretary  and  treasurer  of  American  Gas.  Hunter, 
described  as  a  “fill-in,”  remained  on  the  board  of 
directors  until  1931.  Young,  who  had  been  a  director 
and  member  of  the  executive  committee  of  both  appli¬ 
cant  and  Bond  and  Share,  died  in  December  1911. 
Two  months  later,  Warner,  Young’s  son-in-law  and 
described  as  representing  the  same  interests,  succeeded 
him  as  a  director  and  Burchard  was  appointed  to  the 
vacanev  on  the  executive  committee. 

22  Doherty  remained  on  applicant’s  board  of  directors  up  to  1926. 
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On  March  1  and  2,  1912,  new  five-year  voting  trusts 
for  applicant’s  common  and  preferred  stock  were 
created  at  Mitchell’s  request  and  under  his  (9)  leader¬ 
ship.  The  voting  trustees,  whose  action  was  governed 
by  a  majority  vote,  were  Mitchell,  Burchard,  and 
Wehrhane,  all  affiliated  with  Bond  and  Share  or  Ameri¬ 
can  Power,  D.  Catherwood  and  Williams.23  Practically 
all  of  applicant ’s  outstanding  stock  was  deposited  with 
these  trustees.24 

In  1913  Stroud  was  elected  to  the  board  of  directors 
in  place  of  Snowden,  who  died  in  September  1912. 
Stroud  is  still  a  director  of  applicant  but  has  not  at¬ 
tended  meetings  of  the  board  with  any  regularity.23 
Paige  died  in  July  1913,  reducing  the  number  of  direc¬ 
tors  to  14  until  February  1915,  when  E.  R.  Stettinius, 
a  director  and  member  of  the  executive  committee  of 
American  Power,  succeeded  Paige.  Stettinius  served 
only  about  a  year  and  one-half  and  upon  his  resigna¬ 
tion  the  membership  of  applicant’s  board  was  reduced 
again  to  14.  In  191S  Tidd,  then  applicant’s  vice  presi¬ 
dent,  was  elected  to  the  board,20  thus  increasing  its 
membership  to  15.  Thereafter  the  board  continued 

23  Doherty,  who  had  been  a  trustee  under  the  first  voting  trust  was 
not  reappointed.  At  a  meeting  of  applicant’s  board  of  directors  on 
February  28,  1912,  Doherty,  accompanied  by  his  attorney,  engaged  in 
a  bitter  dispute  with  the  other  members  of  the  board  concerning 
Doherty's  claim  that  he  had  an  option  to  purchase  $1, OCX), 000  unissued 
stock  of  American  Gas.  At  Mitchell's  request  all  the  directors  except 
Doherty  remained  after  the  meeting  to  designate  new  voting  trustees. 
The  record  indicates  that  Mitchell’s  choice  of  trustees  was  controlling. 

24  The  purpose  of  the  voting  trusts  according  to  Ball,  then  treasurer 
and  now  a  vice-president  of  applicant,  was  to  keep  the  management 
of  the  newly-organized  company  “from  being  disturbed”  by  protecting 
it  “from  the  general  public  in  a  sense  coming  in,  stockholders  getting 
control.” 

25  In  19-10  Stroud  was  physically  incapacitated  and  had  retired  from 
business. 

26  Tidd’s  immediate  predecessor  on  the  board  was  Nagcle,  an  em¬ 
ployee  of  applicant  who  served  as  a  fill-in  for  a  few  months  in  1918. 
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intact,  until  1921,  while  the  executive  committee  was 
unchanged  from  1912  to  1921.27 

Between  1921  and  1923  several  important  changes 
occurred.  In  December  1921,  Tidd  was  appointed  to 
applicant’s  executive  committee,  increasing  its  mem¬ 
bership  to  six,  and  a  year  later  the  board  of  directors 
was  enlarged  to  sixteen  by  the  election  of  Ball  and 
Groesbeck.28  At  the  time,  Ball  was  applicant’s  treas¬ 
urer  and  Groesbeck  was  vice  president  of  Bond  and 
Share  and  president,  director,  and  member  of  the 
executive  committee  of  American  Power.  "When  R. 
Breed  was  relieved  of  his  duties  as  applicant’s  presi¬ 
dent  early  in  1923,  Tidd  became  president  and  Groes¬ 
beck  was  appointed  to  the  executive  committee,  which 
was  thus  enlarged  to  seven  members.  (10) 

Applicant’s  board  of  directors  and  executive  com¬ 
mittee  remained  intact  from  1923  to  1926.  In  1926 
Dohertv  resigned  and  R.  Breed  died.  Dohertv  was 
replaced  by  Tracy,  a  director  of  American  Power, 
National  Power,  and  Electric  Power.29  Tilney,  a  direc¬ 
tor  and  member  of  the  executive  committee  of  National 
Power  and  Electric  Power,30  succeeded  Breed  on  ap- 

27  During  this  period  of  approximately  ten  years,  applicant’s  executive 
committee  consisted  of  S.  Z.  Mitchell,  R.  Breed,  Burchard,  Wehrhanc. 
and  Williams.  All  of  them,  except  Williams,  were  directors  and  mem¬ 
bers  of  the  executive  committee  of  American  Power,  and  Mitchell  was 
also  a  director,  executive  committee  member  and  president  of  Bond 
and  Share. 

28  Early  in  1921  Warner  was  succeeded  by  Jeffers,  who,  in  turn  re¬ 
signed  when  Ball  and  Groesbeck  were  elected  to  the  board.  Jeffers, 
one  of  applicant’s  minor  officers,  has  served  on  the  board  as  a  temporary 
fill-in  at  various  times  since  1921. 

29  During  the  nine  and  one-half  years  of  his  serv  ice  on  applicant’s 
board,  Tracy  was  also  a  director  of  six  indirect  subsidiaries  of  Bond 
and  Share  and  on  the  executive  committee  of  four  of  them. 

30  Tilney  was  also  president  and  later  chairman  of  the  executive 
committee  of  Bankers  Trust  Company,  one  of  the  leading  banking 
connections  of  both  applicant  and  Bond  and  Share. 
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plicant’s  board  of  directors  and  executive  committee. 
Ejirlv  in  1927,  Burchard  died  and  was  succeeded  tempo- 
rarily  by  Jeffers,  who  remained  on  the  board  less  than 
three  months.  He,  in  turn,  was  replaced  by  Harding, 
who  was  also  appointed  to  the  executive  committee  to 
succeed  Burchard.  Harding,  formerly  president  of  a 
utility  company  which  had  sold  all  its  stock  to  American 
P6wer,  was  not  affiliated  with  Bond  and  Share,  but 
he  served  less  than  two  years  and  attended  very  few 
meetings  during  that  period.  Also  in  1927  Dean,  who 
was  an  employee  of  Bond  and  Share  throughout  his 
20  years  of  service  on  applicant’s  board  of  directors, 
was  replaced  by  Ely,  who  had  been  president  of 
American  Electric  Power  Company  which  had  been 
purchased  by  applicant.  In  1929  Harding  and  D. 
Catherwood  died.  S.  A.  Mitchell,  the  son  of  S.  Z. 
Mitchell  and  a  director  and  executive  committee  mem¬ 
ber  of  American  Power  and  later  of  Bond  and  Share,31 
succeeded  Harding  on  applicant ’s  board  and  executive 
committee.  D.  Catherwood  was  succeeded  by  Jeffers 
who  served  as  a  fill-in  until  1931  when  Cresswell  suc¬ 
ceeded  him.  Cresswell,  treasurer  of  the  New  York 
Herald-Tribune,  apparently  represents  the  Catherwood 
interests.  In  1931  Hunter  resigned,  reducing  the  mem¬ 
bership  of  the  board  to  15.  Hitchcock  resigned  in  1932, 
but  the  following  year  the  board’s  membership  was 
restored  to  15  by  the  election  of  Jeffers. 

31  S.  A.  Mitchell  was  also  a  director  of  United  Gas  Corporation,  a 
Bond  and  Share  subsidiary.  In  addition,  he  was  a  vice  president  of 
Bonbright  &  Co.,  Incorporated,  from  1926  to  1933,  president  of  Bon- 
bright  &  Company,  Incorporated  (Delaware),  from  1933  to  1938,  and 
has  been  president  of  Bonbright  &  Company,  Incorporated  (New  York), 
since  1938.  The  present  Bonbright  &  Company,  Incorporated  (New 
York),  is  the  last  of  a  number  of  investment  banking  firms  which, 
since  1890,  have  used  the  name  “Bonbright.”  However,  control  of 
these  firms  has  been  held  by  different  interests  from  time  to  time.  The 
various  firms  arc  sometimes  hereinafter  referred  to  as  “Bonbright.” 
Since  1912  Bonbright  has  been  a  leading  banking  connection  of  both 
applicant  and  Bond  and  Share. 
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In  March  1933  S.  Z.  Mitchell  resigned  from  the  board 
of  directors  and  the  executive  committee  of  applicant. 
Groesbeck  succeeded  him  as  chairman  of  the  board  and 
the  executive  committee,  and  Millikan,  house  counsel 
and  a  vice  president  of  applicant,"2  was  elected  to  suc¬ 
ceed  him  as  a  member  of  the  board.  Xo  one  was 
appointed  to  Mitchell’s  place  on  the  executive  com¬ 
mittee  which  was  thus  reduced  to  six  members.  In  the 
latter  part  of  1935,  S.  A.  Mitchell  resigned  from  ap¬ 
plicant’s  board  of  directors  and  the  executive  (11) 
committee,  reducing  membership  of  the  board  to  14 
and  the  executive  committee  to  5,  and  a  few  months 
later  Tracy  resigned  from  the  board.  Early  in  1936 
Ward,  who  was  president  of  Irving  Trust  Company, 
one  of  the  chief  banking  connections  of  both  applicant 
and  Bond  and  Share,  was  elected  to  the  board  of 
directors  to  succeed  S.  A.  Mitchell. 

In  December  1937,  McMillan,  assistant  secretary  and 
assistant  treasurer  of  applicant  since  1925,  was  elected 
a  director  to  succeed  Tracy  who  had  resigned  in  1935. 
At  the  same  time  Burehill.  Tidd’s  assistant  since  1926 
and  a  vice  president  of  applicant  since  1935,  was  elected 
to  the  board  to  succeed  Tilney,  who  died  in  August 
1937.  Ward  succeeded  Tilney  on  the  executive  com¬ 
mittee.  In  193S,  Campbell  and  Elliott  replaced  Ely 
and  Ward  as  directors.  Ward’s  position  on  the  execu¬ 
tive  committee  being  filled  by  Cresswell.  Campbell, 
vice  president  and  general  manager  of  the  Scranton 
Electric  Company,  a  subsidiary  of  applicant,  has  been 
employed  in  the  American  Gas  organization  since  1907. 
Elliott  is  retired  from  active  business,  is  physically 
incapacitated,  and  has  attended  few  meetings. 

In  November  1939,  R.  Breed,  3rd,  son  of  R.  Breed, 

32  Millikan  had  been  associated  with  Simpson,  Thachcr  and  Bartlett 
from  about  1906  until  1914  when  he  became  house  counsel  and  a  vice 
president  of  American  Gas.  As  previously  indicated,  he  had  served  as 
Bond  and  Share’s  nominee  in  the  Electric  Company  transaction. 
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was  made  a  director  to  replace  his  uncle,  G.  Breed, 
who  died  in  August  1939.  R.  Breed,  3rd,  has  had  no 
experience  with  operating  utility  or  holding  companies, 
other  than  his  experience  as  a  director  of  applicant 
since  November  1939,  and  he  devotes  practically  all 
his  time  to  his  oil  marketing  business  in  Maryland  and 
Washington,  D.  C.  In  1940  Moffett,  president  of  the 
Corn  Products  Refining  Company,  was  elected  a  direc¬ 
tor  to  succeed  Jeffers. 

From  the  applicant’s  organization  until  1933,  a 
period  of  2G  years,  S.  Z.  Mitchell,  as  chairman  of  the 
board  of  directors  and  the  executive  committee,  was 
applicant’s  chief  executive  officer  and  the  dominant 
personality  in  its  management.33  During  this  period, 
applicant’s  basic  policies  were  formulated  and  sub¬ 
stantially  all  of  its  assets  were  acquired.  During 
these  years,  Mitchell  directed  applicant’s  financial 
policies  and  affairs  and  kept  closely  advised  concerning 
the  growth  and  general  basic  operating  policies  of 
applicant’s  holding  company  system.  Prior  to  every 
substantial  acquisition  of  new  properties,  he  was  con¬ 
sulted  concerning  the  desirability  of  such  acquisition 
and  the  method  of  financing  the  transaction.  During 
approximately  the  same  period,  Mitchell  was  the  chief 
executive  officer  of  Bond  and  Share  and  the  acknowl¬ 
edged  leader  in  the  Bond  and  Share  system,  maintain¬ 
ing  a  close  supervision  of  financial,  operating,  and 

33  Mitchell’s  service  as  chairman  of  the  hoard  actually  was  interrupted 
for  approximately  three  and  one-half  years  while  R.  Breed  filled  that 
office.  In  March  1923,  Breed,  who  was  then  applicant’s  president  and 
in  very  bad  health  resulting  from  a  severe  head  injury,  was,  as  stated 
by  Mitchell,  “promoted  upstairs  to  be  chairman  so  he  wouldn’t  have 
to  work.”  Mitchell,  however,  continued  as  a  director  and  applicant’s 
by-laws  were  amended  so  as  to  enable  him  to  retain  the  chairmanship 
of  the  executive  committee,  and  a  provision  was  added  that  during 
the  absence  or  inability  of  the  chairman  of  the  board  to  act,  the 
chairman  of  the  executive  committee  was  to  have  all  the  power  and 
perform  the  duties  of  the  chairman  of  the  board.  When  Breed  died 
in  1920,  Mitchell  resumed  the  chairmanship  of  the  board. 
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promotional  activities.  In  addition  to  serving  as  a 
director  and  member  of  the  executive  committee  of 
Bond  and  Share  from  its  organization  in  1905,  to  1933, 
lie  was  president  of  that  company  for  20  years  and 
chairman  of  its  board  of  directors  from  1923  to  1933. 
When  American  Power  and  Light  Company  and  Elec¬ 
tric  Power  and  Light  Corporation,  both  registered 
holding  companies  and  acknowledged  subsidiaries  of 
Bond  and  (12)  Share,  were  organized  in  1909  and 
1925,  respectively,  Mitchell  became  chairman  of  their 
board  of  directors  and  a  member  of  their  executive 
committee  and  retained  those  positions  up  to  1933. 
From  1925  to  1933,  he  was  also  chairman  of  the  board 
and  a  member  of  the  executive  committee  of  National 
Power  and  Light  Company,  similarly  a  registered 
holding  company  and  an  acknowledged  subsidiary  of 
Bond  and  Share.  In  1933  Mitchell  retired  and  resigned 
from  all  offices  and  positions  which  he  then  held  in 
American  Gas  and  in  all  companies  in  the  Bond  and 
Share  system.34 

Apart  from  Mitchell,  R.  Breed  appears  to  have  been 
the  most  important  figure  in  the  actual  management 
of  applicant  during  the  17  years  following  its  forma¬ 
tion.  In  addition  to  being  a  director  and  member  of 
the  executive  committee  of  applicant  from  its  organiza¬ 
tion  until  1926,  he  was  applicant’s  first  vice  president 
and  served  as  president  from  1910  to  1923,  during 
which  time  he  had  charge  of  applicant's  day  to  day 
operations.  When  Breed  first  negotiated  the  Electric 
Company  transaction,  he  had  no  affiliations  with  Bond 
and  Share.  As  indicated,  however,  when  the  applicant 
was  organized  by  Bond  and  Share  in  1906,  Breed  was 
made  a  director  and  member  of  the  executive  committee 
and  vice  president  in  charge  of  public  relations,  fran- 

34  Mitchell,  at  various  times  up  to  1933,  had  also  been  a  director  and 
member  of  the  executive  committee  of  numerous  indirect  subsidiaries 
of  Bond  and  Share. 


u 


Findings  and  Opinion  of  the  Commission. 

cliises,  and  related  matters.  In  1901),  prior  to  bis 
elevation  to  the  presidency  of  applicant,  he  became  a 
director  and  executive  committee  member  of  American 
Power  (which  had  then  been  organized  by  Bond  and 
Share)  and  retained  these  positions  during  his  entire 
period  of  service  with  applicant.  At  different  times. 
Breed  served  on  the  board  of  directors  and  the  execu¬ 
tive  committee  of  other  acknowledged  subsidiaries  of 
Bond  and  Share.”  Furthermore,  he  served  Bond  and 
Share  in  many  of  its  interests  other  than  American 
Gas  and  his  personal  business  career,  apart  from 
Ahierican  Gas,  was  marked  by  frequent  and  profitable 
ventures  in  Bond  and  Share  projects."'5  (13) 

35  Breed  also  served  as  a  director  of  Electric  Power,  and  as  a  director 
and  member  of  the  executive  committee  of  Kansas  Gas  and  Electric 
Company,  Utah  Power  and  Light  Company,  and  Carolina  Power  and 
Light  Company,  all  indirect  subsidiaries  of  Bond  and  Share. 

In  1909,  Breed  accepted  Bond  and  Share’s  offer  of  a  $25,000 
participation  in  the  organizing  syndicate  of  American  Power.  The 
syndicate  showed  a  substantial  profit.  From  time  to  time  Breed  per¬ 
formed  services  for  American  Power  extraneous  to  his  duties  as 
director  of  that  company  and  was  paid  for  those  services.  In  1912, 
he  acted  with  S.  Z.  Mitchell  as  one  of  the  voting  trustees  for  the 
common  stock  of  Utah  Securities  Corporation,  a  company  controlled 
by  Bond  and  Share.  In  1917  he  received  a  commission  of  250  shares 
of  i  stock  of  Lehigh  Power  Securities  Corporation,  then  a  subsidiary 
of  i  Bond  and  Share,  for  aiding  in  the  sale  of  the  Lehigh  company’s 
notes.  In  1925,  Mitchell  offered  Breed  a  participation  in  securities  of 
American  and  Foreign  Power  Company,  Inc.,  an  acknowledged  sub¬ 
sidiary  of  Bond  and  Share.  In  1925  Breed  was  offered  a  participation 
in  the  organization  syndicate  of  Electric  Power  and  became  one  of 
the  largest  stockholders  of  Electric  Finance  Corporation,  which  was 
controlled  by  interests  closely  associated  with  Bond  and  Share.  In 
the  same  year,  he  purchased  1,320  shares  of  common  stock  of  Electric 
Investors.  Inc.,  an  investment  company  affiliated  and  later  merged  with 
Bond  and  Share.  Prior  to  the  time  that  Breed  was  given  the  right  to 
subscribe  to  this  stock  at  $20  per  share,  its  market  quotations  averaged 
about  $35.  In  his  will  Breed  appointed  S.  Z.  Mitchell  and  Weathers  as 
executors  of  his  estate  and  as  trustees  under  family  trusts  which  in¬ 
cluded  large  blocks  of  American  Gas  common  stock.  Mitchell’s  con¬ 
nections  have  already  been  noted ;  Weathers  was  a  partner  in  the  firm 
of  Simpson,  Thachcr  and  Bartlett. 
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On  Mitchell’s  retirement  in  1933,  Groesbeck  assumed 
the  key  positions  in  the  management  of  applicant  and 
of  Bond  and  Share  and  its  acknowledged  subsidiary 
companies  which  had  been  held  by  Mitchell.  In  1.929 
he  had  become  president  of  Bond  and  Share  in  place 
of  Mitchell.  In  1933,  when  Mitchell  retired,  Groesbeck 
succeeded  him  as  chairman  of  the  board  of  directors 
of  applicant,  Bond  and  Share,  American  Power,  Na¬ 
tional  Power,  and  Electric  Power."7  Groesbeck  re¬ 
signed  from  the  boards  of  the  latter  three  companies 
in  November  193b,  but  he  still  remains  chairman  of  the 
board  of  both  applicant  and  Bond  and  Share. 
Although  he  receives  no  salary  from  applicant,  his 
position  and  powers  as  chairman  of  applicant's  board 
of  directors,  according  to  Tidd's  testimony,  do  not 
differ  in  any  way  from  those  exercised  by  Mitchell. 

Similarly,  the  career  of  Tidd  closely  parallels  that 
of  R.  Breed.  Tidd,  who  managed  the  Indiana  prop¬ 
erties  of  the  Electric  Company  of  America  in  1906, 
was  transferred  to  applicant’s  operating  personnel 
when  it  acquired  those  properties.  In  1910.  Tidd  suc¬ 
ceeded  Breed  as  vice  president,  took  Breed's  place  as 
president  in  1923  and  has  served  continuously  as  presi¬ 
dent,  director,  and  member  of  the  executive  committee 
of  applicant  since  1923.  In  1926,  Tidd  replaced  Breed 
on  the  board  of  directors  and  the  executive  committee 
of  American  Power,  positions  which  he  retained  until 
1939.  He  was  also  a  director  of  National  Power  from 


1926  to  1935  and  of  a  number  of  indirect  subsidiaries 
of  Bond  and  Share.  Tidd  has  never  been  a  director 


or  officer  of  any  public  utility  or  holding  company 
other  than  applicant  and  companies  admittedly  in  the 
Bond  and  Share  system.  As  president  of  applicant, 
he  has  always  been  responsible  to  the  executive  com¬ 
mittee,  whose  chairman  during  the  entire  period  of 

37  At  different  times  between  1914  and  1935,  Groesbeck  was  also  a 
director  and  in  many  instances,  an  officer  and  member  of  the  executive 
committee  of  approximately  29  indirect  subsidiaries  of  llond  and  Share. 
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T kid's  presidency  lias  also  been  chairman  of  the  board 
of  Bond  and  Slum*  and  the  majority  of  whose  members 
up  to  1930  were  directors  of  Bond  and  Share  or  ac¬ 
knowledged  subsidiaries  thereof.  In  the  many  years 
during  which  Tidd  sat  on  the  boards  of  companies  in 
the  Bond  and  Share  system,  he  never  voted  contrary 
to  the  decision  of  the  majority  on  any  question  what- 
cver.ss  Between  1909  and  1923.  a  period  during  which 
Bond  and  Share  clearly  (14)  controlled  the  applicant, 
T  kid’s  salary  was  increased  from  $7,200  to  $45,000  per 
annum  and  in  1 920.  at  a  meeting  of  the  board  of  direc¬ 
tors  attended  by  eight  members,  other  than  Tidd,  five 
of  jwhoin  were  directors  of  Bond  and  Share,  American 


Power,  or  National  Power, 


Tidd’s  salary  was  raised 


to  $75,000  per  annum.  Between  1919  and  1930,  Tidd 
also  received  as  additional  compensation  4,300  shares 


However,  there  is  testimony  that  Tidd  resisted  from  the  board  of 
American  Power  in  1^39  because  he  disapproved  of  the  issuance  by 
that  company  of  a  proxy  statement  which  was  set  up  in  such  form  as 
to  show  American  Gas  to  be  an  associate  company  in  the  Bond  and 
Share  system.  The  record  shows  that  American  Power  was  preparing 
a  proxy  statement  in  connection  with  the  solicitation  of  proxies  for  the 
annual  meeting  of  its  stockholders.  In  July  1939  the  secretary  of 
American  Power  wrote  a  letter  to  Tidd,  informing  him  that  the  proxy 
regulations  promulgated  by  this  Commission  required  American  Power 
to  spt  forth  in  its  proxy  statement  certain  information  with  respect  to 
each  nominee  for  the  office  of  director  and  requesting  him,  as  a 
nominee,  to  supply  the  answers  to  certain  questions  contained  in  the 
regulations.  For  Tidd’s  convenience  in  replying  to  these  questions, 
there  was  attached  a  list  of  companies  which  might  be  deemed  to  be 
affiliates  of  American  Power.  In  bis  reply,  Tidd  stated  that  rather 
than  take  the  time  and  trouble  to  supply  the  required  data,  he  deemed 
it  best  to  retire  from  the  board  of  American  Power.  He  added  that 
he  cpuld  not  agree  to  statements  describing  American  Gas  as  an  affiliate 
of  Bond  and  Share  and  pointed  out  that  American  Gas  had  taken  a 
contrary  position  in  its  application  under  Section  2  (a)  (8).  Tidd 
statqd  that  in  view  of  all  the  circumstances  he  preferred  not  to  continue 
as  a  director  of  American  Power,  and  he  tendered  his  resignation 
shortly  thereafter.  It  may  first  be  noted  that  this  resignation  took 
place  after  the  filing  of  the  application  tinder  consideration  and  must 
be  viewed  in  that  light.  But  even  if  we  disregard  the  time  factor,  we 
arc  unable  to  find,  after  careful  consideration  of  the  record,  that  the 
evidence  which  has  been  offered  on  this  point  indicates  substantial 
conflict  between  Tidd  and  the  Bond  and  Share  management. 
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of  American  Gas  common  stock  valued  at  the  time  of 
receipt  at  $449,762.  At  present,  Tidd  owns  26,224 
shares  of  American  Gas  common  stock.  From  approxi¬ 
mately  1927  until  1933,  Tidd  frequently  availed  him¬ 
self  of  a  brokerage  service  supplied  by  Bond  and 
Share.  This  service  was  not  open  to  the  public  but 
was  limited  to  persons  in  the  Bond  and  Share  organi¬ 
zation.  It  is  impossible  within  the  compass  of  this 
Opinion  to  detail  Tidd’s  numerous  other  personal  busi¬ 
ness  dealings  with  Bond  and  Share  or  affiliated  in¬ 
terests  and  the  many  transactions  in  which  he  served 
acknowledged  subsidiaries  of  Bond  and  Share.  The 
record  indicates  that  Tidd  has  had  unusual  ability  and 
success  as  an  operating  man  but  it  also  shows  that  he 

lias  been  closelv  allied  with  Bond  and  Share  for  33 
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vears  and  that  his  advancement  in  salarv  and  status, 
his  x^resent  position,  and  a  very  large  part  of  his  per¬ 
sonal  wealth  have  been  attained  during  this  period  of 
association  with  Bond  and  Share  and  the  Bond  and 
Share  management.  (15) 

To  recapitulate,  in  the  2S  years  from  1907  to  the 
latter  part  of  1935,  close  to  a  majority,  and  in  1931  and 
1932,  an  actual  majority,  of  applicant’s  board  of  direc¬ 
tors  were  directors,  officers,  or  employees  of  Bond  and 
Share  or  companies  in  the  Bond  and  Share  system.™ 
Since  1936,  the  number  of  Bond  and  Share  affiliates  on 
applicant’s  board  has  been  reduced.40 

Of  the  15  present  directors  (as  of  July  1940),  two, 
Groesbeck  and  Farrar,  are  directors  of  Bond  and 
Share,  Groesbeck  being  chairman  of  the  board  of  both 

39  The  number  of  such  directors  fluctuated,  as  follows :  1907  to  1909, 
five;  1910,  seven;  1911  to  1914,  six;  1915  to  1916,  seven;  1917  to  1922, 
six;  1923  to  1925,  seven;  1926  to  1927,  eight;  192S,  seven;  1929  to 
1932,  eight ;  1933,  seven ;  1934  to  1935,  six. 

40  It  may  be  noted  that  similar  action  has  been  taken  since  1935  with 
respect  to  the  boards  of  directors  of  American  Power,  National  Power, 
and  Electric  Power,  the  principal  acknowledged  domestic  subsidiaries 
of  Bond  and  Share. 
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companies,  and  two,  Tidd  and  Welirhano,  were  direc¬ 
tors  of  acknowledged  Bond  and  Share  subsidiaries  t<>r 
many  years.  Two  other  members,  Ball  and  Millikan, 
trace  their  associations,  advancement,  and  present 
status  with  applicant  to  actions  of  the  executive  com¬ 
mittee  and  the  board  of  directors  in  years  when  tin* 
board  and  executive  committee  were  clearly  controlled 
by  Bond  and  Shared1  Burchill  is  a  vice-president  of 
applicant  who,  in  recent  years,  has  devoted  himselL 
primarily  to  the  financing  of  applicant  and  its  subsid¬ 
iary  companies  and  to  relations  with  various  Govern¬ 
ment  agencies,  particularly  this  Commission.  Mc¬ 
Millan,  applicant's  assistant  secretary  and  assistant 
treasurer,  has  been  employed  by  applicant  since  1909 
and  has  always  been  subject  to  the  immediate  super¬ 


vision  of  Ball.  Campbell,  for  many  years  vice  presi¬ 
dent  and  general  manager  of  Scranton  Kleetrie  Com¬ 
pany,  a  subsidiary  of  applicant,  is  primarily  an  opera¬ 
ting  man  and  is  unfamiliar  with  the  operations  and 
finances  of  the  applicant.  Campbell  owns  21,927 
shares  of  applicant’s  common  stock.  "Williams  and 
Cresswell  have  never  been  officers  of  applicant  and 
have  had  no  affiliations  with  companies  in  the  Bond 
and  Share  system,  although  Williams  has  a  long  record 
of  cooperation  with  Bond  and  Share  representatives 
on  applicant's  board  and  executive  committee.  Of  (16) 


41  Ball  has  been  a  director  and  vice  president  of  applicant  since  1923 
and  Millikan  has  been  vice  president  and  house  counsel  since  1914, 
having  previously  been  associated  with  Simpson.  Thachcr  and  Bartlett. 
Ball  was  a  member  of  the  staff  of  the  Electric  Company  of  America 
and  was  taken  over  by  American  Gas  with  other  members  of  the 
Electric  Company’s  operating  personnel  in  1906  when  American  Gas 
was  organized  by  Bond  and  Share.  He  owns  25,318  shares  of  appli¬ 
cant’s  common  stock,  the  bulk  of  which  has  been  accumulated  from 
stock  dividends  on  shares  he  acquired  as  a  participant  in  the  organizing 
syndicate  of  American  Gas.  Between  1923  and  1930,  the  executive 
committee  which  was  dominated  by  directors  of  companies  in  the  Bond 
and  Share  system  awarded  Ball  and  Millikan  as  additional  compensa¬ 
tion,  apart  from  advances  in  salary,  1,830  shares  each  of  American  Gas 
common  stock. 
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the  remaining  four  directors,  two,  Elliott  and  Stroud, 
are  physically  incapacitated  and  unable  to  attend 
meetings,  and  two,  R.  Breed,  3rd,  and  Moffett,  have 
been  directors  only  a  very  short  time. 

In  each  year  from  1910  up  to  193(>,  a  clear  majority 
of  applicant's  executive  committee  were  directors  of 
Bond  and  Share,  American  Power,  National  Power, 
or  Electric  Power,  and  during  most  of  those  years 
only  one  executive  committee  member  (Williams)  was 
not  affiliated  with  Bond  and  Share  or  companies  in 
its  system42,  In  1930  and  1937,  two  members  of  the 
committee  (Groesbeck  and  Tidd)  were  affiliated  with 
Bond  and  Share  companies  and  two  (Wehrhanc  and 
Tilnev)  had  been  so  affiliated  for  manv  vears.  In  193S 
and  most  of  1939,  two  members  (Groesbeck  and  Tidd) 
were  directors  of  Bond  and  Share  or  American  Power, 
and  a  third  (Wehrhane)  had  been  a  director  of  Ameri¬ 
can  Power  for  24  years.  In  1940  applicant's  executive 
committee  consisted  of  Groesbeck,  chairman  of  the 
board  of  Bond  and  Share,  Tidd  and  Wehrhane,  whose 
past  affiliations  with  the  Bond  and  Share  system  have 

42  The  fluctuations  in  the  composition  of  applicant's  executive  com¬ 
mittee  from  1907  to  1935  may  I»c  summarized,  as  follows; 
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Of  127  meetings  of  the  executive  committee  from  1919  to  1927,  32  were 
held  at  the  offices  of  Bond  and  Share,  38  at  applicant’s  offices,  the 
others  being  held  at  different  places.  The  last  meeting  at  Bond  and 
Share’s  offices  was  held  in  September  1929. 
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already  been  described,  \\  illiams,  who  lias  served  con¬ 
tinuously  since  applicant's  formation,  and  Cresswell. 

Bond  and  Share  has  always  sent  its  proxies  to  appli¬ 
cant's  proxy  committees  and,  since  1927,  of  the  total 
number  of  shares  voted  each  year  at  stockholders 
meetings  more  than  95  percent  of  the  votes  were  cast 
by  proxy.  From  1923  up  to  193S,  every  member  of  the 
American  (las  proxy  committees  was  a  director  of 
Bond  and  Share  or  one  or  more  of  its  acknowledged 
Subsidiaries.4”*  In  193S,  the  proxy  committee  consisted 
of  Croesbeck,  chairman  of  the  board  of  Bond  and 


Share,  Tidd,  a  director  of  American  Power,  and  Ward, 
president  of  the  (17)  Irving  Trust  Company.  In 
1939,  the  committee's  members  were  Tidd,  Cresswell, 
and  Elliott.  In  1940,  Tidd  having  resigned  from 
American  Power  in  1939,  none  of  the  members  of  the 
proxy  committee  was  then  affiliated  with  Bond  and 
Share  or  its  acknowledged  subsidiaries.  There  were 
two  proxy  committees  in  1940,  one  consisting  of  Tidd, 
Ball,  and  Burchill  and  the  other  of  Tidd,  Ball,  and 
Cresswell. 


Bond  and  Share's  Fart  in  Applicant's  Affairs 

Financing.  For  25  years  until  approximately  1932, 
Bond  and  Share,  as  “fiscal  agent,”  conducted  all  fin¬ 
ancing  of  applicant  and  its  subsidiary  companies. 
Financial  services  and  advice  rendered  by  Bond  and 
Share  to  applicant  and  its  subsidiaries  were  rendered 
without  any  express  contract  between  them,  except  as 
memoranda  governing  particular  transactions  might 
be  executed  from  time  to  time.  The  board  of  directors 
of  applicant  always  formally  approved  any  financial 
action  taken  for  it  by  Bond  and  Share,  as  did  the 
boards  of  Bond  and  Share’s  acknowledged  subsidi¬ 
aries,  American  Power,  National  Power,  and  Electric 


43  The  proxy  committee  during  this  period  consisted  of  three  men. 
The  members  during  1923-1938,  in  the  order  of  their  election,  were 
S.  Z.  Mitchell,  R.  Breed,  Burchard,  Tidd,  Tilney,  and  Groesbcck. 
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Power,  and  Bond  and  Share’s  fees  for  such  services 
to  applicant  were  calculated  upon  substantially  the 
same  basis  as  fees  received  by  Bond  and  Share  for 
financial  services  rendered  to  American  Power,  Na¬ 
tional  Power  and  Electric  Power. 

Prior  to  11)33,  approximately  $232,000,000  of  bonds, 
debentures,  and  notes  of  applicant  and  its  subsidiaries 
were  sold  to  underwriters  through  Bond  and  Share 
as  selling  agent.  From  1920  to  approximately  1932, 
Bond  and  Share  received  from  American  Gas  and  its 
subsidiaries  $1,599,432.50  in  commissions  in  connection 
with  sales  of  bonds  and  notes  and  $735,045  for  sales 
of  preferred  stock.44  It  is  interesting  to  note  that  in 
rendering  the  services  for  which  Bond  and  Share  was 
thus  so  well  compensated,  it  was  materially  assisted 
by  the  applicant’s  staff  and,  further,  that,  according 
to  applicant’s  own  contention,  this  same  "work  is  pres¬ 
ently  being  done  exclusively  by  the  applicant’s  staff 
without  the  necessity  of  payments  to  Bond  and  Share 
and  with  only  the  additional  supervision  of  Burchill, 
who  is  paid  $15,000  a  year.  In  addition  to  the  com¬ 
missions  received  by  Bond  and  Share,  lucrative 
spreads  and  commissions  were  received  by  investment 
bankers  chosen  by  Bond  and  Share  to  market  appli¬ 
cant’s  securities. 

Bond  and  Share  chose  Bonbright  as  the  principal 
investment  banking  connection  for  applicant.45  Bon- 

44  In  all  cases  in  which  preferred  stock  of  subsidiaries  of  American 
Gas  was  sold  to  their  customers  in  the  territories  which  they  serve, 
Bond  and  Share  directed  such  sales  and  a  staff  of  men  attached  to  the 
customer-ownership  division  of  Bond  and  Share’s  security  department 
was  sent  to  the  office  of  the  issuing  company  to  take  active  direction  of 
the  selling  campaign  in  the  field. 

45  In  1912  S.  Z.  Mitchell,  then  president  of  Bond  and  Share,  person¬ 
ally  purchased  $100,000  of  preferred  and  1,000  shares  of  common  stock 
of  VVm.  P.  Bonbright  &  Company  and  became  a  director  of  that  com¬ 
pany.  From  1916  to  1922,  Bond  and  Share  loaned  the  Bonbright  firm, 
amounts  ranging  from  $150,000  to  $1,425,000.  S.  A.  Mitchell,  the  son 
of  S.  Z.  Mitchell,  formerly  a  director  of  Bond  and  Share  and  a  director 
and  member  of  the  executive  committee  of  applicant,  is  the  president 
of  Bonbright  and  Company,  Incorporated  (New  York)  and  was  vice 
president  of  a  predecessor  company.  Sec  also  note  31,  supra. 
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bright  underwrote  $S1,S23,000  of  applicant’s  securi¬ 
ties  during  the  period  in  which  Bond  and  Share  was 
acting  as  applicant’s  selling  agent.  The  only  other 
underwriter  for  American  Gas  securities  while  Bond 
and  Share  was  selling  agent  was  William  A.  Bead  & 
Company,  a  predecessor  of  Dillon,  Read  &  Company. 
Its  allotment  totaled  $9,430,000.  (18) 

Almost  identical  investment  banking  connections 
were  formed  by  Bond  and  Share  for  itself  and  its 
acknowledged  holding  company  subsidiaries.  Bon- 
bright  was  the  only  investment  banker  which  served 
Bond  and  Share  and  Electric  Power.  Of  the  $56,- 
000,000  of  Bonds,  debentures,  and  notes  of  American 
Power  sold  to  underwriters,  Bonbright  underwrote 
$43,000,000;  Bonbright  together  with  W.  C.  Langley 
&  Company  underwrote  $3,500,000;  Bankers  Trust 
Company,  underwrote  $8,500,000;  and  the  remainder 
of  $1,600,000  went  to  three  other  firms.  In  the  case 
of  National  Power,  Bonbright  and  W.  C.  Langlev  & 
Company  each  underwrote  $5,419,812  out  of  a  total 
of  $23,574,400  bonds,  debentures,  and  notes,  while  the 
remainder  was  divided  among  seven  other  under¬ 
writers.  Among  the  investment  banking  connections 
formed  by  Bond  and  Share  for  subsidiary  companies 
of  American  Gas  have  been  Dillon,  Read  &  Company, 
Harris  Forbes  &  Co.,  whose  successor  is  First  Boston 
Corporation,  and  Tucker,  Anthony  &  Co. 

According  to  the  testimony,  the  last  occasion  on 
which  Bond  and  Share  was  officially  consulted  in  fi¬ 
nancial  matters  by  applicant  or  its  subsidiaries  occurred 
in  1932.  Between  1932  and  1937  neither  applicant 
nor  its  subsidiaries  did  any  financing.  Since  1937, 
applicant  and  its  subsidiaries  have  completed  refi¬ 
nancing  operations  involving  the  sale  of  $250,500,000 
of  securities  to  underwriters  without  recourse  to  Bond 
and  Share.  This  financing  was  handled  by  applicant’s 
staff,  particularly  Burchill,  but  a  large  part  of  the 
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work  was  done  bv  members  of  the  staff  of  Simpson, 
Thacker  and  Bartlett,  general  counsel  both  to  appli¬ 
cant  and  Bond  and  Share.  Moreover,  the  record  in¬ 
dicates  that  Groesbeck,  chairman  of  the  board  of  both 
applicant  and  Bond  and  Share,  has  remained  in  close 
touch  with  these  operations  and  has  been  directly  con¬ 
sulted  bv  investment  bankers  in  connection  with  the 
* 

financing  of  the  applicant.4'5  The  present  Bonb right 
and  Company,  Incorporated  (New  York)  is  applicant’s 
most  important  investment  banking  connection.  It 
was  the  syndicate  leader  in  the  recent  $05,000,000  re¬ 
financing  transaction  of  applicant  and  it  also  led  the 
syndicate  which  sold  $07,000,000  in  securities  of  Ap¬ 
palachian  Electric  Power  Company,  a  subsidiary  of 
applicant.  The  syndicate  leaders  for  other  subsidiary 
companies  of  applicant  since  1937  have  been  Dillon, 
Bead  &  Company,  First  Boston  Corporation,  and 
Smith,  Barney  &  Co. 47  The  same  group,  except  Smith, 
Barney  &  Co.,  were  the  leading  underwriters  for  ap¬ 
plicant  and  its  subsidiaries  prior  to  1933,  and  the  same 
group,  with  the  addition  of  Halsey,  Stuart  and  Co. 
instead  of  Dillon,  Bead  &  Company,  have  been  the 
leading  underwriters  for  Bond  and  Share  and  its  ac¬ 
knowledged  subsidiaries  since  1935.4S 

The  record  also  shows  that  the  commercial  banking 
relationships  of  applicant  which  were  originally 
formed  by  Bond  and  Share  have  continued  to  date 

•*6  There  is  no  evidence  in  the  record  that  any  other  director  of 
applicant  has  been  similarly  consulted. 

Dillon,  Read  &  Company  led  the  syndicates  in  the  $65,000,000 
financing  of  the  Ohio  Power  Company  and  the  $6,500,000  bond  issue  of 
Indiana  General  Service  Company.  First  Boston  Corporation  led  the 
syndicates  in  the  $22,500, (XX)  issue  of  Indiana  and  Michigan  Electric 
Company  and  the  $6,500,000  bond  issue  of  Scranton  Electric  Company. 
Smith,  Barney  &  Co.  was  syndicate  leader  for  the  $18,000,000  bond 
issue  of  Atlantic  City  Electric  Company. 

■*8  Apart  from  the  syndicate  leaders,  a  large  number  of  new  bankers 
have  been  permitted  to  participate  since  1937  in  the  syndicates  both  of 
applicant  and  of  acknowledged  subsidiaries  of  Bond  and  Share. 
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and  that  all  the  banks  used  by  applicant  are  also  used 
by  Bond  and  Share  and  by  most  of  its  admitted 
subsidiaries.  (19) 

From  1907  to  1928  Bond  and  Share  made  numerous 
loans  to  American  Gas,  the  last  one  being  an  unsecured 
30-day  loan  in  the  amount  of  $16,000,000.  Between 
1921  and  1930,  American  Gas  made  many  loans  to  ac¬ 
knowledged  subsidiaries  of  Bond  and  Share.49 

Construction  and  Group  Purchase  Contracts.  In 
1910  Bond  and  Share,  American  Gas,  and  American 
Power  entered  into  a  contract  with  Sargent  &  Lundy, 
Engineers,  under  which  Sargent  &  Lundy  agreed  to 
render  advice,  reports,  and  construction  services  for 
an  annual  retainer  to  be  paid  equally  by  all  three 
companies,  and  additional  fees  to  be  based  upon  their 
total  annual  combined  construction  expenditures.  This 
contract  remained  in  force  until  its  termination  in 
1932. 

Applicant  and  its  subsidiaries  made  purchases  prior 
to  January  1, 1936,  pursuant  to  several  group  purchase 
contracts  entered  into  by  Bond  and  Share  with  various 
manufacturers.  Apart  from  applicant,  only  acknowl¬ 
edged  subsidiary  companies  of  Bond  and  Share  could 
purchase  under  the  contracts  and  receive  the  agreed 
discount.  In  these  contracts,  one  of  them  executed  as 
recently  as  1935,  all  purchasing  companies  including 
applicant  are  referred  to  as  4 ‘supervised  companies,” 
‘‘associated  companies,”  or  “Bond  and  Share  and  its 
client  and/or  associated  companies.”  In  the  General 

49  These  loans  were  as  follows : 

To  American  Power — $1,500,000  secured  demand  loan  in  1021  ; 
$6,000,000  secured  demand  loan  in  1926;  $4,3(X),000  secured  demand 
loan  in  1927. 

To  Electric  Power — $5,000,000  secured  demand  loan  in  1926; 
$2,000,000  secured  demand  loan  in  1927. 

To  American  &  Foreign  Power  Company,  Inc., — $5,000,000  secured 
demand  loan  in  1927. 

To  United  Gas  Corporation— In  1930,  $8,000,000  unsecured  loan 
to  be  paid  30  days  after  demand. 
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Electric  Company  contract,  which  was  in  effect  from 
1912  until  1933,  American  Gas  was  stated  to  be  a  sub¬ 
sidiary  of  Bond  and  Share  and  Bond  and  Share  agreed 
“to  cause  to  be  purchased”  from  General  Electric 
Company  electrical  apparatus,  supplies  and  turbines 
“required  by  it  or  by  the  Subsidiary  Companies 
*  *  V’  Another  provision  stated  that  “if  at  any 

time  by  reason  of  change  of  interest,  ownership  or 
control  the  Bond  and  Share  Company  shall  be  unable 
to  control  the  purchases  of  equipment  by  any  of  the 
Subsidiary  Companies  due  notice  shall  be  given  the 
General  Company  and  this  agreement  shall  no  longer 
be  applicable  to  said  subsidiary  company.”50 

Legal  Services.  In  November  1935  applicant  was 
advised  by  Simpson,  Thacher  and  Bartlett  that  the 
Public  Utility  Holding  Company  Act  w~as  unconstitu¬ 
tional  and  it  proceeded  upon  that  advice  to  prepare 
to  attack  the  (20)  constitutionality  of  the  Act  in  the 
Federal  courts.  The  resolutions  passed  by  the  board 
of  directors  of  Bond  and  Share  and  its  acknowledged 
holding  company  subsidiaries  in  November  1935,  em- 
bodving  the  decisions  of  those  boards  to  attack  the 
constitutionality  of  the  Act,  are  practically  identical 
with  the  resolution  passed  by  applicant's  board.  When 
suit  was  brought  by  this  Commission  against  Bond 
and  Share,  American  Power,  National  Powder,  Electric 
Power,  and  American  Gas  to  enforce  compliance  with 
the  provisions  of  the  Act,  the  defendants  determined 
to  test  the  constitutionality  of  the  Act  in  that  pro¬ 
ceeding  and  it  was  agreed  that  the  fees  and  expenses 
paid  to  Simpson,  Thacher  and  Bartlett  should  be 
borne  equally  by  the  five  defendants,  each  paying  one- 

50  When  the  above-described  contract  was  canceled  in  January  1933, 
a  new  contract  was  executed  which  did  not  contain  the  provisions 
quoted  above  and  which  referred  to  all  companies  entitled  to  make 
purchases  thereunder  as  “client  companies”  of  Bond  and  Share.  All 
purchases  by  applicant  or  its  subsidiaries  under  the  General  Electric 
contract  ceased  at  the  end  of  1935. 
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fifth.  Simpson,  Tliaelier  and  Bartlett  were  general 
counsel  for  applicant  and  Bond  and  Share  in  193$ 
when  applicant  decided  to  file  the  instant  application 
to  be  declared  not  to  be  a  subsidiary  of  Bond  and 
Share.  The  application  was  drafted  with  the  assist¬ 
ance  of  Simpson,  Timelier  and  Bartlett,  although  the 
firm  of  Ballard,  Spahr,  Andrews  &  Ingersoll  was  sub¬ 
sequently  retained  as  counsel  for  applicant  in  the 
present  proceeding  and  in  connection  with  proceedings 
under  Section  11  of  the  Act.'1 


Bond  and  Share's  Stock  Ownership.  Bond  and 
Share  owns  846,9S5  shares  of  applicant's  common 
stock:  these  holdings  constitute  Bond  and  Share's 
most  important  investment  and  its  chief  source  of 
income.'-  The  remainder  of  applicant’s  voting  securi¬ 
ties  are  distributed  among  more  than  15,000  share¬ 
holders.  Bond  and  Share’s  holdings  constitute  17.51 
percent  of  applicant’s  outstanding  voting  securities: 
there  are  no  other  holdings  of  either  an  individual 
Shareholder  or  of  any  organized  group  of  shareholders 
which  exceed  3  percent  of  applicant’s  voting  securi¬ 
ties.  For  many  years  up  to  the  present.  Bond  and 
Share  lias  voted  approximately  25  percent  of  the  total 
number  of  shares  represented  at  stockholders’  meet¬ 
ings  of  applicant.  In  addition,  a  number  of  persons 
who  have  always  been  closely  associated  with  Bond 
and  Share  hold  substantial  blocks  of  applicant's  voting 
securities.'” 


5*  Applicant  has  asked  us  to  find  that  it  and  Bond  and  Share  have 
always  employed  different  auditors.  The  record  supports  that  request 
and  we  do  so  find.  However,  it  seems  to  us  that  the  employment  of 
different  auditors  is  not  a  factor  of  very  material  significance  in  view 
of  all  the  other  facts  and  circumstances  contained  in  the  record. 

5-  In  1939  Bond  and  Share  derived  47.5  percent  of  its  income  from 
its  investment  in  American  Gas. 

53  For  example,  S.  Z.  Mitchell  holds  1 12,491  shares  of  applicant’s 
common  stock,  his  wife  holds  48,219  shares,  and  the  Groesheck  family 
holds  16,482  shares. 
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Operations.  Unlike  the  acknowledged  subsidiaries 
of  Bond  and  Share,  applicant  has  always  had  its  own 
management  staff  and  the  record  indicates  that  its 
officers  and  directors  have  exercised  an  independent 
judgment  in  matters  such  as  pressures  and  tempera¬ 
tures  used  in  generation  of  electric  energy,  (21)  types 
of  power  transformers  and  relay  protection,  formula¬ 
tion  of  uniform  standards  and  specifications  and  cer¬ 
tain  merchandising  practices.  Those  matters,  how¬ 
ever,  are  primarily  of  local  concern  and,  to  some  ex¬ 
tent,  the  differences  between  applicant  and  the  ac¬ 
knowledged  Bond  and  Share  subsidiaries  with  respect 
to  certain  operating  practices  appear  to  stem  from 
variations  in  the  types  of  territory  served  and  differ¬ 
ences  in  the  load  factor.  In  this  connection,  it  should 
be  noted  that  American  Gas  was  the  first  holding 
company  to  be  organized  by  Bond  and  Share  and  that 
it  was  organized  in  1906,  shortly  after  the  formation 
of  Bond  and  Share.  At  that  time.  Bond  and  Share  had 
not  developed  its  own  service  and  management  staff 
and  the  operating  staff  which  had  been  associated  with 
Electric  Company  of  America  was  transferred  to  the 
newly-organized  company  when  the  properties  of  the 
Electric  Company  were  acquired.  The  record  indi¬ 
cates  that  applicant  was  permitted  to  retain  its  own 
operating  staff  because  the  work  of  that  staff  was 
satisfactory  and  its  personnel  had  won  the  confidence 
of  Mitchell  and  the  other  Bond  and  Share  representa¬ 
tives.'’4  It  is  important  to  note  that  the  officers  of  the 
applicant,  who  were  chosen  for  their  technical  or  busi¬ 
ness  experience  in  the  public  utility  industry,  reported 

54  Tidd’s  testimony  is  illuminating  in  this  respect.  Thus,  in  referring 
to  S.  Z.  Mitchell’s  participation  in  the  management  of  the  applicant,  he 
testified : 

“Q.  Mr.  Mitchell  gave  up  his  close  supervision  because  he  trusted 
the  people  who  were  in  there,  wasn’t  that  it,  because  he  respected 
their  ability  and  he  trusted  them? 

“A.  I  presume.  If  you  once  got  Mr.  Mitchell’s  confidence,  why 
he  would  let  you  run  it." 
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to  and  were  always  subject  to  the  direction  and  super¬ 
vision  of  officers  and  executive  committee  members 
who  were  also  officers  or  directors  of  Bond  and  Share 
or  its  acknowledged  subsidiary  holding  companies. 


CONCLUSIONS 

1.  In  H.  M.  Byllesby  <0  Company  (G  S.  E.  C.  639 
(1940)),  we  expressed  our  views  as  to  the  meaning  of 
‘‘controlling  influence/’  That  discussion  was  directed 
to  Section  2  (a)  (7),  but  it  is  equally  apposite  in  con¬ 
nection  with  the  companion  provision  of  Section  2  (a) 
(S).  In  the  Byllesby  case,  we  said  (at  pp.  650-3) : 

“The  term  ‘controlling  influence’  which  is  em¬ 
ployed  in  Section  2  (a)  (7)  is  not  defined  in  the 
Act.  AYe  must,  therefore,  interpret  the  term  in 
its  statutory  context  and  in  the  light  of  its  legis¬ 
lative  history  and  decisions  of  the  courts  dealing 
with  somewhat  analogous  provisions.21 
“21  Cf.  New  York  Central  Securities  Corp.  v. 
United  States,  2S7  U.  S.  12;  Federal  Radio 
Commission  v.  Nelson  Bros.  Co.,  289  U.  S.  266. 
(22) 

“It  seems  clear  that  Congress  meant  by  the  term 
‘controlling  influence’  something  less  in  the  form 
of  influence  over  the  management  or  policies  of 
a  company,  than  ‘control’  of  a  company.  For, 
while  the  existence  of  ‘control’  constitutes  an 
absolute  bar  under  clause  (i)  of  Section  2  (a)  (7) 
to  the  entry  of  an  order  declaring  a  company  not 
to  be  a  holding  company  under  clause  (A),  the 
existence  of  a  ‘controlling  influence’  precludes 
such  an  order  only  if  it  is — 

“such  a  controlling  influence  *  *  *  as  to 

make  it  necessary  or  appropriate  in  the  publip 
interest  or  for  the  protection  of  investors  or  con¬ 
sumers  that  the  applicant  be  subject  to  the  obli- 
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gations,  duties,  and  liabilities  imposed  in  this 
title  upon  holding  companies. 

“We  deem  it  equally  plain  that  the  form  in 
which  a  ‘controlling  influence'  is  exercised  is  un¬ 
important;  it  is  the  fact  of  ‘controlling  influence’ 
rather  than  the  device  employed  to  achieve  that 
end  that  is  important.  Thus  it  is  stated  in  the 
House  of  Representatives  Committee  Report  (74th 
Cong.,  1st  Sess.,  1935,  H.  R.  Rep.  No.  1318,  p.  9), 
[in  referring  to  this  language  in  Section  2  (a)  (7)  ] 
that  flexibilitv 

“*  *  *  is  necessary  in  order  that  Title  I  can 
meet  the  varied  and  subtle  forms  which  cor¬ 
porate  interrelationships  have  in  the  past  and 
will  in  the  future  take. 

“Moreover,  the  existence  of  a  ‘controlling  in¬ 
fluence’  is  not  dependent  upon  the  possession  of 
a  majority  of  the  voting  stock  of  a  company.  In 
United  States  v.  Union  Pacific  R.  R.  Co.,  226  IT.  S. 
1  (1912).  it  was  held  that  possession  by  the  Union 
Pacific  Railroad  Company  of  about  48  percent  of 
the  stock  of  the  Southern  Pacific  Railroad  Com¬ 
pany  assured  the  former  company  ‘control’  over 
the  latter,  and  subjected  it  to  the  Sherman  Act. 
The  following  language  from  the  opinion  is 
apposite : 

“But  it  is  said  that  no  such  control  was  in 
fact  obtained:  that  at  no  time  did  the  Union 
Pacific  acquire  a  majority  of  the  stock  of  the 
Southern  Pacific,  and  that  at  first  it  acquired 
but  thirty-seven  and  a  fraction  percent  which 
was  afterwards  somewhat  increased  and  di¬ 
minished  until  about  46%  of  the  stock  is  now 
held.  In  anv  event,  this  stock  did  Drove  suffi- 
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cient  to  obtain  the  control  of  the  Southern 
Pacific*.  It  may  be  true  that  in  small  corpora¬ 
tions  the  holding  of  less  than  a  majority  of 
the  stock  would  not  amount  to  control,  but  the 
testimony  in  this  case  is  ample  to  show  that, 
distributed  as  the  stock  is  among  many  stock¬ 
holders,  a  compact,  united  ownership  of  46% 
is  ample  to  control  the  operations  of  the  cor¬ 
poration.  (266  IJ.  S.  I  at  p.  95.) 

“More  recently,  in  Natural  Gas  Company  v. 
Slattery ,  302  U.  S.  300  (1937),  the  Supreme  Court, 
in  sustaining  an  inquiry  by  the  Illinois  Commerce 
Commission  into  the  contractual  relationships  be¬ 
tween  affiliated  companies,  pointed  out  that  ‘con¬ 
trol’  mav  exist  under  circumstances  other  than 
* 

the  ownership  of  a  majority  of  voting  stock.  In 
that  case  it  was  contended  that  the  Illinois  Public 
Utility  Act  was  unconstitutional  in  that  it  author¬ 
ized  investigation  of,  and  required  reports  (23) 
from,  ‘affiliated  interests'  without  definite  proof 
of  actual  control  or  want  of  arm’s  length  bargain¬ 
ing.  The  Supreme  Court  rejected  this  conten¬ 
tion  and  sustained  the  Illinois  statute.  On  the 
particular  question  of  control,  the  Court  said  at 
pp.  307-308: 

“We  have  not  said,  nor  do  we  perceive  any 
ground  for  saying,  that  the  Constitution  re¬ 
quires  such  an  inquiry  to  be  limited  to  those 
cases  where  common  control  of  the  two  corpo¬ 
rations  is  secured  through  ownership  of  a 
majority  of  their  voting  stock.  We  are  not  un¬ 
aware  that,  as  the  statute  recognizes,  there  are 
other  methods  of  control  of  a  corporation  than 
through  such  ownership.  Common  management 
of  corporations  through  officers  or  directors,  or 
common  ownership  of  a  substantial  amount. 
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though  less  than  a  majority  of  their  stock,  gives 
such  indication  of  unified  control  as  to  call  for 
close  scrutiny  of  a  contract  between  them  when- 
ever  the  reasonableness  of  its  terms  is  the  sub¬ 
ject  of  inquiry. 

“In  its  recent  decision  in  Rochester  Telephone 
Corporation  v.  United  States,  307  Y.  S.  125,  59 
S.  Ct.  754  (1939),  the  Supreme  Court  swept  aside 
all  rigid  or  artificial  tests  of  control.  In  answer 
to  the  contention  that  actual  control  could  not  be 
exerted  through  the  ownership  of  only  one-third 
of  the  common  stock,  the  Supreme  Court  said 
(pp.  145-146) : 

“The  record  amply  justified  the  Communica¬ 
tions  Commission  in  making  such  findings.  In¬ 
vesting  the  Commission  with  the  duty  of  ascer¬ 
taining  ‘control’  of  one  company  by  another. 
Congress  did  not  imply  artificial  tests  of  con¬ 
trol.  This  is  an  issue  of  fact  to  be  determined 
by  the  special  circumstances  of  each  case.  So 
long  as  there  is  warrant  in  the  record  for  the 
judgment  of  the  expert  body  it  must  stand.  The 
suggestion  that  the  refusal  to  regard  the  New 
York  ownership  of  only  one-third  of  the  com¬ 
mon  stock  of  the  Rochester  as  conclusive  of  the 
former’s  lack  of  control  of  the  latter  should  in¬ 
validate  the  Commission’s  finding,  disregards 
actualities  in  such  intercorporate  relations. 

“The  Court  went  on  to  discuss  further  the 
minority  ownership  of  the  Rochester  Telephone 
Corporation  by  the  New  York  Telephone  Com¬ 
pany.  After  discussing  the  history  of  the  rela¬ 
tionship  between  these  companies,  the  financial 
transactions  between  them,  the  operation  of  a  vot¬ 
ing  trust,  and  the  existence  of  certain  charter 
restrictions,  the  Supreme  Court  said  (p.  145) : 
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“Putting  all  those  factors  in  the  context  of 
the  circumstances  under  which  the  Rochester 
came  into  being,  the  manner  in  which  it  was 
financed,  the  operation  of  the  voting  trust,  and 
the  stake  of  the  New  York  in  the  Rochester, 
the  Commission,  after  full  hearing  and  due  con¬ 
sideration,  concluded  that  ‘the  New  York  Com¬ 
pany,  through  stock  ownership,  is  the  dominant 
financial  factor  in  the  respondent  company  and 
also  that  this,  taken  together  with  their  con- 
!  tract ual  arrangements  and  other  pertinent  facts 
and  circumstances  appearing  in  the  record,  (24s) 
unquestionably  gives  the  Yew  York  Company 
power  to  control  the  functions  of  the  Rochester 
Telephone  Corporation." 

“"The  question  in  the  Rochester  Telephone 
case  involved  the  meaning  of  ‘ control ’  as 
used  in  Section  2  (b)  of  the  Federal  Com¬ 
munications  Act  of  1034.  This  statute  sub¬ 
jected  to  the  jurisdiction  of  the  Communica¬ 
tions  Commission  any  carrier  directly  or  in- 
directly  controlling  or  controlled  bv  anv 
other  carrier  engaged  in  interstate  or  foreign 
communication.  It  will  be  observed  that  the 
statutory  language  is  very  similar  to  that 
used  in  Section  2  (a)  (7)  of  the  Holding 
Company  Act. 

Compare  also  Electric  Rond  and  Share  Corn- 
pang  v.  Seen  rides  and  Exchange  Commission, 
303  T.  S.  419  (1938). ”53 

2.  "We  have  found  that  Bond  and  Share’s  holdings 
have  represented  25  percent  of  the  votes  cast  at  the 

55  In  referring  to  this  discussion,  counsel  for  the  applicant  have  stated 
in  their  brief,  “\\  e  do  not  find  ourselves  in  any  important  disagreement 
with  the  principles  of  law  illustrated  by  the  cases  quoted  in  part  1  of 
the  Tentative  Conclusions,  though  we  do,  of  course,  differ  entirely  with 
the  result  of  their  application  to  the  facts  of  this  case.” 
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applicant’s  stockholders’  meetings  and  that  there  are 
no  other  stockholdings,  either  of  an  individual  or  of 
any  organized  group  of  individuals,  which  are  of  any 
material  significance  in  respect  of  voting  control. 

Counsel  for  applicant  has  emphasized  the  fact  that 
the  25  largest  stockholders,  other  than  Bond  and  Share, 
own  a  total  of  981,593  shares  of  applicant’s  voting 
stock.  However,  these  stockholders  have  never  been 
organized  in  one  group  in  opposition  to  Bond  and 
Share  and  there  is  no  evidence  that  any  organized 
opposition  either  on  their  part  or  by  the  remaining 
stockholders  is  likelv  to  occur  in  the  future.  Actuallv, 
the  largest  stockholder,  next  to  Bond  and  Share,  is 
S.  Z.  Mitchell  whose  close  relationship  to  Bond  and 
Share  has  already  been  described  and  who,  together 
with  his  wife,  owns  100,710  shares  of  applicant’s  com¬ 
mon  stock.  Tt  is  important  to  note  that  the  stock  in¬ 
terest  held  bv  Bond  and  Share  in  1933,  when  it  un- 
doubtedlv  exercised  a  controlling  influence  over  the 
applicant,  has  remained  constant,  that  no  competing 
interest  has  come  into  the  picture,  and  that  there  has 
never  been  any  proxy  fight  or  struggle  for  voting  con¬ 
trol.'0  It  is  also  of  particular  significance,  in  view  of 
the  fact  that  in  the  last  ten  years  or  more  applicant’s 
proxy  committees  have  cast  95  percent  of  the  vote  at 
stockholders’  meetings,  that  Bond  and  Share  lias  had 
sufficient  confidence  in  the  personnel  of  the  proxy  com¬ 
mittees  to  entrust  them  with  its  vote.”  (25) 

^  These  facts  present  an  even  stronger  case  against  the  applicant  than 

those  which  were  presented  in  the  Detroit  Edison  case  (8  S.E.C. - 

(1940),  Holding  Company  Act  Release  No.  2208).  In  that  case,  we 
denied  the  application  for  a  declaration  that  applicant  was  not  a  sub¬ 
sidiary  of  The  North  American  Co.,  even  though  it  appeared  that  a 
competing  interest  held  as  much  stock  of  the  applicant  as  did  North 
American. 

>7  See  Hyams  v.  Calumet  &  Ilccla  Mining  Com  {'any,  221  Fed.  529, 

541  (C.C.A.  6th,  1915)  : 

“A  control  purposely  gained  and  exercised  by  a  minority  stock¬ 
holder  with  the  aid  of  proxies  of  other  stockholders  may  have  the 
same  effect  as  a  control  by  actual  stock  majority.” 

I 
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We  have  discussed  in  some  detail  the  historical  re¬ 
lationship  between  the  applicant  and  Bond  and  Share. 
We  agree  with  the  applicant  that  this  history  is  rele¬ 
vant  only  insofar  as  it  casts  light  on  the  status  of  the 
applicant  at  the  present  time.  We  believe,  however, 
that  the  facts  set  out  above  show  past  relationships 
between  applicant  and  Bond  and  Share  which  clearly 
“have  resulted  in  a  personnel  and  tradition”  which 
make  applicant  responsive  to  Bond  and  Share’s 
desires  (cf.  H.  M.  Byllesby  <£'  Company ,  0  S.  E.  C.  639, 
653  (1940)).  Thus,  most  of  the  key  men  in  American 
Gas  were  taken  into  the  organization  at  a  time  when 
it  was  clearly  controlled  by  Bond  and  Share;  it  is  fair 
to  infer  that  Bond  and  Share  believed  them  to  be 
friendly  to  its  interests  at  the  time  they  were  selected. 
Moreover,  these  men  are  indebted  for  their  advance¬ 
ment  over  the  years  and  for  their  present  status  to 
Bond  and  Share  and  the  Bond  and  Share  management. 
This  is  true  in  varying  degrees  with  respect  to  Tidd, 
Ball,  Wehrhane,  Millikan,  McMillan,  and  Campbell. 
We  cannot  shut  our  eyes  to  the  obligations  thus 
created  and  we  cannot  disregard  the  fact  that  “A 
dominating  influence  may  be  exerted  in  other  ways 
than  by  a  vote.  ’ 

3.  Applicant  has  conceded  that  at  least  until  1933  it 
was  subject  to  the  controlling  influence  of  Bond  and 
Share.'0  To  sustain  the  burden  of  (26)  proving  that 

ss  See  Globe  Woolen  Co.  v.  Utica  Gas  and  Electric  Co.,  224  N.  Y.  483, 
121  N.E.  378,379  (1918). 

59  Even  as  recently  as  1936  applicant  affirmatively  stated  that  it  was 
not  entitled  to  an  order  under  Section  2  (a)  (8)  declaring  it  to  be  not 
a  subsidiary  of  Bond  and  Share.  In  paragraph  41  of  the  Answer  filed 
by  the  defendants,  of  which  applicant  was  one,  in  the  case  of  Securities 
and  Exchange  Commission  v.  Electric  Bond  and  Share  Company,  ct  al., 
18  F.  Supp.  131  (S.D.  N.Y.  1937),  the  following  statement  is  found: 
“All  of  the  holding  company  defendants  and  the  remaining  companies 
mentioned  in  paragraphs  32  to  36  hereof  are  subsidiary  companies  of 
the  defendant  Bond  and  Share  and  of  their  respective  holding  com¬ 
panies  within  the  meaning  of  Section  2  (a)  (8)  of  said  Holding 
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neither  its  management  nor  its  policies  are  subject  to 
the  direct  or  indirect  controlling  influence  of  Bond 
and  Share,  and  to  rebut  the  facts  indicating  such  a 
controlling  influence,  applicant  has  offered  evidence 
tending  to  show  that  its  operating  policies  have  been 
carried  out  bv  its  own  officers  and  directors  and 
frequently  vary  from  the  operating  policies  of  the 
acknowledged  subsidiaries  of  Bond  and  Share;  that 
it  has  had  some  conflict  with  Bond  and  Share  in  pur¬ 
suing  other  policies ;  and  that,  in  recent  years,  certain 
of  the  indicia  of  control  have  been  eliminated. 

We  have  found  that  officers  and  directors  of  ap¬ 
plicant  have  exercised  independent  judgment  in 
various  operating  policies;  but  we  have  also  found 
that  the  operating  men  have  always  been  subject  to 
the  direction  and  supervision  of  officers  and  executive 
committee  members  affiliated  with  Bond  and  Share. 
We  do  not  believe  that  a  showing  of  independence  in 
local  operating  matters  negatives  the  existence  of  con- 

Company  Act  and  none  of  said  companies  is  entitled  to  exemption  or 
to  claim  exemption  as  a  subsidiary  company  under  the  terms  of  Section 
2  (a)  (8)  and  3  (h)  of  said  Act,  or  otherwise,  or  any  other  section 
thereof.  Exemption  of  said  holding  and  operating  company  defendants 
as  holding  companies  would  he  comparatively  valueless  to  them  as  they 
would  remain  subsidiary  companies  subject  to  all,  or  practically  all,  the 
provisions  of  said  Act.”  The  Answer  was  signed  by  Simpson,  Thachcr 
and  Bartlett  as  solicitors  for  all  the  defendants  and  by  M.  F.  Millikan, 
of  counsel  for  American  Gas.  W’c  find  no  merit  in  the  argument  ad¬ 
vanced  by  applicant’s  counsel  in  this  proceeding  that  the  language  quoted 
above,  in  its  context,  expresses  only  the  allegation  that  an  application 
under  Section  2  (a)  (8).  even  if  successful,  would  not  help  American 
Gas  to  secure  an  exemption  from  the  registration  provisions  of  the 
Act.  It  seems  quite  clear  to  us  that  applicant,  by  its  attorneys,  ad¬ 
mitted  that  it  was  either  controlled  by  Bond  and  Share  or  was  subject 
to  its  controlling  influence  and  that  it  was  not  “entitled  to  exemption 
or  to  claim  exemption  as  a  subsidiary  company  under  the  terms  of 
Section  2  (a)  (8)  and  3  (b)”.  Although  we  do  not  consider  that  the 
statement,  made  in  1936  in  another  proceeding,  is  conclusive  here,  we, 
nevertheless,  regard  it  as  having  some  measure  of  significance  with 
relation  to  the  issues  here  presented.  Both  counsel  have  requested  that 
the  statement  be  considered  in  the  context  of  the  entire  Answer  of 
which  it  is  a  part ;  we  have  so  considered  the  statement  and,  accordingly, 
we  hereby  direct  that  the  entire  Answer  be  made  a  part  of  the  record. 
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trol  or  a  controlling  influence  by  Bond  and  Share.  As 
we  said  in  Manchester  Gas  Company,  7  S.  E.  C.  57, 
61  (1940),  “A  certain  amount  of  local  independence 
in  a  subsidiary  may  thus  coexist  with  general  control¬ 
ling  influence  by  a  parent  company.  ’ 

Applicant  has  offered  some  evidence  to  show  that 
the  filing  of  a  plan  by  applicant  under  Section  11  (e) 
of  the  Act  was  effected  in  the  face  of  contrary  sugges¬ 
tions  by  Groesbeck  and  other  members  of  the  Bond 
and  Share  management.  Counsel  for  applicant  con¬ 
tends  that  this  evidence  and  the  inclusion  of  applicant’s 
system  by  Bond  and  Share  in  its  own  integration  plans 
show  a  sharp  conflict  in  an  important  matter  of  policy 
with  respect  to  which  Bond  and  Share  was  unable  to 
exert  any  controlling  influence.  A  good  deal  of  em¬ 
phasis  has  been  placed  on  this  point  by  counsel,  both 
in  his  brief  and  in  argument,  and  we  have  thought  it 
appropriate  to  expand  our  findings  in  this  respect. 
The  facts  in  the  record  are  as  follows:  In  response 
to  a  letter  written  in  August  193S  by  Mr.  Justice 
Douglas,  then  Chairman  of  this  Commission,  request¬ 
ing  all  registered  holding  companies  to  submit  sugges¬ 
tions,  even  though  they  might  be  tentative,  for  com¬ 
pliance  with  Section  11  of  the  Act,  American  Gas 
prepared  a  plan  to  be  filed  in  connection  with  an  ap¬ 
plication  under  Section  11  (e)  while  Bond  and  Share 
proposed  to  submit  only  tentative  proposals  on  its  own 
behalf.  It  appears  that  in  October  1938,  at  a  confer¬ 
ence  between  officers  of  Bond  and  Share  and  officers 
of  applicant,  the  president  of  Bond  and  Share  stated 
his  belief  that  it  would  be  unwise  to  submit  a  formal 
plan  and  urged  American  Gas  to  abandon  its  inten¬ 
tion  of  filing  such  a  plan.  Tidd  and  the  other  Ameri¬ 
can  Gas  officers  who  were  present  expressed  their  con¬ 
viction  that  the  filing  of  a  plan  under  Section  11  (e) 
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was  a  sound  and  appropriate  course  for  American 
Gas  to  pursue  and  the  plan  was  thereafter  filed.  A 
second  incident  in  connection  with  applicant’s  11  (e) 
plan  occurred  at  a  meeting  of  applicant’s  executive 
committee  in  November  1939,  about  a  year  after  the 
plan  had  been  filed.  At  this  meeting,  Groesbeck  sug¬ 
gested  that  it  might  be  wise  for  applicant  to  withdraw 
its  Section  11  (e)  plan  and,  like  most  of  the  other  hold¬ 
ing  companies,  file  only  an  informal  plan.  Mr.  Ballard, 
who  had  been  retained  as  counsel  to  applicant  in  both 
the  Section  2  (a)  (8)  and  Section  11  proceedings,  was 
present  and  was  asked  to  express  his  opinion  on  Groes¬ 
beck ’s  suggestion.  After  he  had  expressed  his  opinion 
that  it  had  not  been  a  mistake  for  applicant  to  file 
its  Section  11  (e)  plan  and  that,  even  though  that 
question  might  be  debated,  it  would  be  a  serious  mis¬ 
take  to  attempt  to  withdraw  the  plan,  Groesbeck 
no  (27)  longer  pressed  his  suggestion.  Upon  careful 
consideration  of  the  record,  we  are  unable  to  find  that 
this  matter  was  the  subject  of  any  substantial  contro¬ 
versy  between  applicant  and  Bond  and  Share.  The 
resolution  authorizing  the  filing  of  a  Section  11  (e) 
plan  was  unanimously  adopted  by  applicant’s  board 
of  directors,  without  a  dissenting  vote  by  Groesbeck 
or  Farrar,  the  admitted  representatives  of  Bond  and 
Share  on  applicant’s  board.  It  may  also  be  noted  that 
at  the  time  of  both  incidents  described  above,  applicant 
had  already  filed  its  application  for  an  order  declaring 
it  not  to  be  a  subsidiary  of  Bond  and  Share  and  that 
the  resolution  authorizing  such  action  had  been 
adopted  again  by  unanimous  vote  of  the  board  of 
directors.  Moreover,  there  is  a  good  deal  of  question 
whether  there  is  any  material  difference  in  substance 
between  the  Section  11  (e)  plan  filed  by  applicant  and 
the  tentative  plans  of  Bond  and  Share  insofar  as  those 
plans  would  affect  applicant.  Under  both  proposals, 
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if  the  Commission  were  to  accept  the  plans,  as  filed, 
applicant  and  its  system  would  remain  substantially 
unchanged. 

It  is  true  that  in  recent  years  the  number  of  members 
of  applicant’s  board  and  executive  committee  directly 
affiliated  with  Bond  and  Share  has  been  reduced,  and 
Bond  and  Share  has  ceased  to  act  as  fiscal  agent  in 
the  management  of  applicant’s  finances.'11  We  have, 
of  course,  given  weight  to  these  facts,  but,  in  the  con¬ 
text  of  the  record  before  us,  we  do  not  believe  that 
applicant  has  demonstrated  that  its  management  and 
policies  have  ceased  to  be  subject  to  a  controlling 
influence  bv  Bond  and  Share. 

4.  The  question  remains  whether  this  influence  is 
such  “as  to  make  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers  ”  that  applicant  be  subject  to  the  obligations, 
duties,  and  liabilities  imposed  by  tin*  Act  upon  sub¬ 
sidiary  companies  of  holding  companies.  Bond  and 
Share’s  investment  in  the  applicant  represents  ap¬ 
proximately  5  percent  of  the  total  investment  by  all 
persons  or  corporations  in  American  Gas  and  its  sub¬ 
sidiaries  as  shown  by  their  books,  the  total  investment 
being  approximately  $425,000,000.  of  which  Bond  and 
Share’s  holdings  represent  approximately  $23,000,000. 
These  facts  indicate  that  Bond  and  Share’s  control 
or  controlling  influence  has  been  “exerted  through 
disproportionately  small  investment”  (see  Section 
1  (b)  (3)  of  the  Act).  Moreover,  the  record  contains 
evidence  that  applicant,  while  under  the  controlling 
influence  of  Bond  and  Share,  wrote  up  the  plant  and 
property  accounts  of  its  subsidiary  companies  by 
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stantially  the  same  banking  connections  originally  selected  for  it  by 
Bond  and  Share. 
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many  millions  of  dollars02  and  engaged  in  important 
transactions  with  Bond  and  Share  or  companies  in  its 
system  under  conditions  indicating  a  complete  absence 
of  arm’s-length  bargaining.  In  any  event,  the  stand¬ 
ards  of  Section  2  (a)  (8)  do  not  require  a  finding  that 
any  of  the  evils  enumerated  in  Section  1  of  the  Act 
are  presently  existent  in  the  relationship  between  ap¬ 
plicant  and  Bond  and  Share.  As  we  have  said  before, 

“  ‘The  purpose  of  the  statute  is  not  to  punish  abuse, 
but  to  prevent  its  occurrence.  Both  “good”  and 
“bad”  public  utility  holding  companies,  within  the 
ambit  of  (28)  federal  power,  are  subjected  to  the 
provisions  of  the  Act  in  order  to  guard  against  certain 
evils’  *  *  *.  If  the  ‘controlling  influence’  is  suffi¬ 

ciently  extensive  to  embrace  the  power  to  bring  about 
the  evils  that  the  Act  is  designed  to  guard  against,  the 
statutory  standard  under  Section  2  (a)  (S)  is  satis¬ 
fied.”03  Upon  consideration  of  all  the  circumstances 
of  this  case,  we  cannot  find,  as  requested  by  applicant, 
that  its  “management  or  policies  *  •  *  are  not 

subject  to  a  controlling  influence,  directly  or  indirectly, 

*  *  *  so  as  to  make  it  necessary  or  appropriate  in 

the  public  interest  or  for  the  protection  of  investors 
or  consumers  that  the  applicant  be  subject  to  the  obli¬ 
gations,  duties,  and  liabilities  imposed”  by  the  Act 
upon  subsidiary  companies  of  holding  companies.04 

By  far  the  largest  write-up  occurred  when  Appalachian  Electric 
Power  Company  was  formed  in  1926  as  a  subsidiary  of  applicant,  after 
a  scries  of  merger  transactions  conducted  in  1924  and  1925  by  Bond 
and  Share.  Appalachian’s  assets  were  recorded  on  its  hooks  in  1926  at 
$139,039,648,  a  sum  which,  according  to  the  Federal  Trade  Commission’s 
findings,  involving  a  write-up  of  $66,418,192.  In  1933  the  properties 
were  written  down  to  the  extent  of  some  $42,000,000. 

63  See  Manchester  Gas  Company,  7  S.E.C.  57,  62  (1940). 

M  Counsel  for  applicant  have  pointed  out  that  applicant  is  presently 
a  registered  holding  company  subject  to  the  regulatory  jurisdiction  of 
the  Commission  and  urge  that  for  this  reason  it  is  neither  necessary 
nor  appropriate  to  subject  applicant  to  regulation  as  a  subsidiary  com¬ 
pany.  But  this  argument  overlooks  two  vitally  important  matters.  In 
the  first  place,  as  a  subsidiary  of  Bond  and  Share,  transactions  between 
applicant  and  Bond  and  Share  will  be  regulated  under  the  Act  on  a 
very  different  basis  than  if  the  applicant  were  only  a  registered  holding 
company  and  were  held  to  be  not  a  subsidiary  of  Bond  and  Share. 
Secondly,  the  status  of  applicant  may  be  of  vital  importance  to  the 
determination  which  the  Commission  may  make  in  the  Section  11 
proceeding  presently  pending  against  Bond  and  Share. 
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In  view  of  this  conclusion,  the  application  must  be 
denied  and  we  need  not  consider  whether  applicant  is 
“icontrolled”  by  Bond  and  Share  or  whether  applicant 
is  an  intermediate  company  through  which  Bond  and 
Share  controls  another  company  within  the  meaning 
of  clauses  (i)  and  (ii)  of  Section  2  (a)  (8). 

An  appropriate  order  will  issue. 

By  the  Commission  (Chairman  Eichcr.  Commis¬ 
sioners  TFealy  and  Bike),  Commissioner  Henderson 
being  absent  and  not  participating. 

FRANCIS  P.  BRASSOR, 

[SEAL]  Secretary. 

(29) 


Order. 


61 


United  States  of  America 
Before  the  Securities  and  Exchange  Commission 
At  a  regular  session  of  the  Securities  and  Exchange 
Commission,  held  at  its  office  in  the  City  of 
Washington,  D.  C.,  on  the  12th  day  of 
May,  A.  D.,  1941. 

File  No.  31-425 
In  the  Matter  of 

American  Gas  and  Electric  Company 
Public  Utility  Holding  Company  Act  of  1935 — 
Section  2  (a)  (8) 


ORDER 

American  Gas  and  Electric  Company  having  filed 
an  application  under  Section  2  (a)  (S)  of  the  Public 
Utility  Holding  Company  Act  of  1935  for  an  order 
declaring  it  not  to  be  a  subsidiary  company  of  Electric 
Bond  and  Share  Company,  a  registered  holding  com¬ 
pany;  notice  and  opportunity  for  hearing  on  said  ap¬ 
plication  having  been  duly  given;  a  hearing  having 
been  held  on  said  application;  requested  findings  of 
fact  and  conclusions  of  law  and  supporting  briefs  hav¬ 
ing  been  filed ;  the  Commission  having  issued  its  Tenta¬ 
tive  Findings  and  Conclusions  herein;  exceptions  to 
such  Tentative  Findings  and  Conclusions  having  been 
filed;  oral  argument  having  been  heard  by  the 
Commission;  and 

The  Commission  having  further  considered  the  ap¬ 
plication  herein  upon  the  exceptions  filed,  and  upon 
the  brief  and  arguments  submitted  in  support  thereof ; 
the  record  having  been  duly  considered  by  the  Com¬ 
mission,  and  the  Commission  having  made  appropriate 
findings  of  fact  as  fully  set  forth  in  the  Findings  and 
Opinion  of  the  Commission  this  day  issued; 

It  is  Ordered  that  the  application  of  American  Gas 
and  Electric  Company,  under  Section  2  (a)  (8)  of  said 
Act,  be  and  the  same  hereby  is  denied. 

By  the  Commission.  FRANCIS  P.  BRASSOR, 

[seal]  Secretary. 


(30) 
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Securities  and  Exchange  Commission. 

Washington,  D.  C. 

Application  Pursuant  to  Section  2(a)  (S)  of  the  Public 
Utility  Holding  Company  Act  of  1935  for  an  Order 
Declaring  American  Gas  and  Electric  Company  not  to 
be  a  Subsidiary  Company  of  Electric  Bond  and  Share 
Company. 

The  applicant,  American  Gas  and  Electric  Company,  a 
New  York  corporation,  hereby  respectfully  makes  applica¬ 
tion  pursuant  to  Section  2(a)  (8)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (hereinafter  called  “the 
Act”),  for  an  order  declaring  it  not  to  be  a  subsidiary 
company  of  Electric  Bond  and  Share  Company. 

(a)  Name  and  address  of  applicant  and  of  such  specified 
holding  company. 

Name  and  address  of  applicant: 

American  Gas  and  Electric  Company, 

30  Church  Street, 

New  York,  N.  Y. 

Name  and  address  of  such  specified  holding  company: 

Electric  Bond  and  Share  Company, 

2  Rector  Street, 

New  York,  N.  Y. 

(b)  Names  and  addresses  of  all  persons  owning  of 
record ,  or,  if  known,  directly  or  indirectly  controlling  or 
holding  ivitli  power  to  vote,  more  than  5  per  cent,  of  any 
class  of  voting  securities  or  more  than  10  per  cent,  of  any 
other  class  of  securities  of  applicant:  giving,  as  to  each 
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class  of  securities  involved ,  the  amount  outstanding  and 
the  amount  so  owned  or  controlled  or  held  by  each  such 
person. 

Voting  Securities  (February  2S,  1938) : 

A.  Preferred  Stock,  No  Par  Value 


Number  of  Stated 

Shares  Capital 

Issued  .  396,559  $37,276,369.14 

Reacquired  and  held  in 
Treasury .  40,936  3,847,984.00 

Outstanding  .  355,623  $33,428,385.14 


Names  and  addresses  of  all  persons  owning  of  record, 
or,  if  known,  directly  or  indirectly  controlling  or  holding 
with  power  to  vote,  more  than  5  per  cent,  thereof: 

None 

B.  Common  Stock,  No  Par  Value 

Number  of  Stated 

Shares  Capital 

Issued  .  4,488,866-41/50  $44,888,668.95 

Reacquired  and  held 

in  Treasury .  6,129-10/50  61,292.00 

Outstanding .  4,482,737-31/50  $44,827,376.95 

Full  shares  held  by 
transfer  agent  to 
exchange  for  frac¬ 
tional  scrip  in 
hands  of  public..  2,515 


Full  shares  in  hands 
of  the  public....  4,480,222 
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Names  and  address  of  all  persons  owning  of  record, 
or,  if  known,  directly  or  indirectly  controlling  or  holding 
with  power  to  vote,  more  than  5  per  cent,  thereof: 


Name  and 
Address  of 

Owner  of  Record 

Name  and 
Address  of 
Beneficial 
Owner 
(Upon 
Information 
and  Belief) 

No.  of 
Shares 

%of 

Common 

Stock 

% 

of  .\11 

Voting 

Stock 

Electric  Bond  and' 
Share  Company, 
2  Rector  Street, 
New  York,  N.  Y. 

• 

527,027 

Harold  F.  Sanders, 
c/o  Electric  Bond 
and  Share  Company, 
New  York,  N.  \ . 

12S,991 

Frank  L.  Smiley, 
c/o  Electric  Bond 
and  Share  Company, 
New  York,  N.  Y. 

Alexander  Simpson, 
c/o  Electric  Bond 
and  Share  Company, 
New  York,  N. 

Electric  Bond 
and  Share 
Company, 

•  2  Rector  St., 

New  York, 

N.  Y. 

9,404 

12,803 

1S.S9 

► 

17.51 

Geo.  H.  Toepfer, 
c/o  Electric  Bond 
arid  Share  Company, 
New  York,  N.  Y. 

19,189 

Harry  J.  Wiegand, 
c/o  Electric  Bond 
and  Share  Company, 
New  York,  N.  Y.  j 

149,571 

Total 

846,985, 

Non  Voting  Securities: 


Principal 

Amount 

Outstanding 

Gold  Debentures,  5%  Series  due  202S. .  $40,000,000.00 

Names  and  addresses  of  all  persons  owning  of  record, 
or,  if  known,  directly  or  indirectly  controlling  or  holding 
with  power  to  vote,  more  than  10  per  cent,  thereof: 

None 
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(c)  Names  of  officers  and  directors  of  applicant  who  are 
officers,  directors,  nominees,  or  appointees  of  any  holding, 
public  utility,  or  investment  company. 

Answer  to  this  Item  (c)  is  divided  into  two  parts,  viz. : 

First:  Names  of  officers  and  directors  of  applicant 
who  are  officers,  directors,  nominees,  or  ap¬ 
pointees  of  any  holding  company,  exclusive 
of  subsidiaries  of  applicant,  public  utility 
company,  exclusive  of  subsidiaries  of  appli¬ 
cant,  or  investment  company,  exclusive  of 
subsidiaries  of  applicant. 

Second:  Names  of  officers  and  directors  of  applicant 
who  are  officers,  directors,  nominees,  or  ap¬ 
pointees  of  any  holding  company  which  is  a 
subsidiary  of  applicant,  public  utility  com¬ 
pany,  which  is  a  subsidiary  of  applicant,  or 
investment  company,  which  is  a  subsidiary  of 
applicant. 

First: 

Geo.  N.  Tidd,  President  and  a  director  of  applicant  is 
a  director  of  American  Power  &  Light  Company,  a  hold¬ 
ing  company;  a  director  of  American  &  Foreign  Power 
Company,  Inc.,  an  exempt  holding  company  (by  virtue  of 
pending  application  for  exemption  under  Section  3  of  the 
Act)  and  a  director  of  Prudential  Investors,  Incorporated, 
an  investment  company. 

C.  E.  Groesbeck,  Chairman  of  the  Board  of  Directors 
of  applicant,  is  Chairman  of  the  Board  of  Directors  of 
Electric  Bond  and  Share  Company,  a  holding  company, 
and  a  director  of  Tri-Continental  Corporation,  an  invest¬ 
ment  company. 

Harrison  Williams,  a  director  of  applicant,  is  a  director 
and  Chairman  of  the  Executive  Committee  of  North 
American  Company,  a  holding  company. 
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Frederick  A.  Farrar,  a  director  of  applicant,  is  a  direc¬ 
tor  of  Electric  Bond  and  Share  Company,  a  holding 
company. 

The  foregoing  part  “ First”  of  the  answer  to  this  item 
is  stated  upon  information  and  belief  and  is  based  upon 
inquiries  made  by  the  applicant  of  each  of  its  officers  and 
directors;  but  Henry  H.  Wehrhane,  a  director  of  appli¬ 
cant  is  temporarily  absent  from  the  country,  and  informa¬ 
tion  concerning  him  could  not  be  verified  personally. 

Second  : 

Of  the  officers  and  directors  of  applicant,  each  of  those 
named  in  the  table  below  is  an  officer  or  director,  or  both, 
of  the  designated  holding,  public  utility  or  investment 
company  subsidiaries  of  applicant: 
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Key:  »-I)i,ector,  P-President.  VP-Vice  President.  S-Seeretnry,  T-Treasurer,  AS-Assistant  Secretary,  AT-Assistant  Treasurer. 
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(d)  A  list  and  brief  statement  of  the  nature  of  any 
contracts,  agreements,  or  other  arrangements,  presently 
in  force  or  in  force  at  any  time  since  December  31,  1933, 
providing  for  the  furnishing  of  any  management,  super¬ 
vision,  or  substantial  services  of  a  similar  nature,  to 
applicant  by  any  company. 

Applicant  now  lias  an  oral  agreement  with  American 
Gas  and  Electric  Sendee  Corporation,  a  New  York  Cor¬ 
poration,  for  the  furnishing  to  applicant  of  management, 
accounting,  statistical  and  other  office  sendees.  American 
Gas  and  Electric  Service  Corporation  is  a  wholly  owned 
subsidiary  of  applicant. 

Prior  to  January  1,  1038,  applicant  itself  furnished 
management,  supervisory  and  other  like  services  to  itself 
abd  to  its  subsidiary  companies.  On  January  1,  193S,  the 
entire  personnel  of  applicant  was  transferred  to  the  newly 
organized  American  Gas  and  Electric  Sendee  Corpora¬ 
tion,  and  since  that  time  American  Gas  and  Electric 
Service  Corporation  has  furnished  identical  sendees  to 
applicant  and  to  its  subsidiary  companies  on  a  cooperative 
basis  at  cost. 

(e)  The  amount,  interest  rate,  and  name  of  lender,  with 
respect  to  any  loans  or  advances  made  to  applicant  by  any 
company,  as  presently  outstanding  and  as  outstanding  at 
each  of  the  last  three  annual  balance  sheet  dates,  exclud¬ 
ing  unsecured  bank  loans  made  in  the  ordinary  course  of 
business  and  not  covered  by  (i)  or  (g)  beloiv. 

None 

(f)  A  brief  description  of  any  factors  relevant  to  the 
question  whether  or  not  applicant  directly  or  indirectly 
exercises  control  or  a  controlling  influence  over  any  other 
Company.  This  may  be  accompanied  by  a  denial  that  such 
factors  constitute  such  control  or  a  controlling  influence. 

Applicant  is  a  holding  company  and  has  filed  on  Form 
USA  notification  of  registration  under  Section  5(a)  of 


Applicant’s  Exhibit  No.  2. 


69 


the  Act.  The  companies  named  in  the  answer  to  Item  4 
thereof  are  accounted  for  as  follows: 

Applicant  directly  exercises  control  or  a  controlling  in¬ 
fluence,  within  the  meaning  of  the  Act,  over  the  following 
named  subsidiaries  of  which  applicant  owns  100  per  cent, 
of  the  voting  stock  (except  directors’  qualifying  shares, 
if  any) : 

American  Gas  and  Electric  Service  Corporation 

Appalachian  Electric  Power  Company 

Atlantic  City  Electric  Company 

The  Franklin  Real  Estate  Company 

Indiana  General  Service  Company 

Indiana  &  Michigan  Electric  Company 

Kanawha  Valley  Power  Company 

Kentucky  and  West  Virginia  Power  Company,  Inc. 

Kingsport  Utilities,  Incorporated 

The  Ohio  Power  Company 

The  Peakland  Corporation 

St.  Joseph  Heating  Company 

The  Scranton  Electric  Company 

Southern  Ohio  Public  Service  Company 

Twin  Branch  Railroad  Company 

Wheeling  Electric  Company 

Applicant  does  not  directly  or  indirectly  exercise  sole 
control  or  a  controlling  influence  over  the  West  Pittston- 
Exeter  Railroad  Company,  but  owns  50  per  cent,  of  the 
stock  thereof  and,  in  conjunction  with  Pennsylvania 
Realty  and  Investment  Company,  the  owner  of  the  other 
50  per  cent,  of  the  stock,  exercises  joint  control  or  a  con¬ 
trolling  influence,  within  the  meaning  of  the  Act,  over  the 
West  Pittston-Exeter  Railroad  Company. 

Appalachian  Electric  Power  Company,  a  subsidiary  of 
applicant  named  above,  directly  exercises  control  or  a 
controlling  influence,  within  the  meaning  of  the  Act,  over 
its  following  named  wholly  owned  subsidiaries: 

West  Virginia  Power  Company 
Radford  Limestone  Company,  Incorporated 
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The  Franklin  Real  Estate  Company,  a  subsidiary  of 
applicant  named  above,  directly  exercises  control  or  a 
controlling  influence,  within  the  meaning  of  the  Act,  over 
its  wholly  owned  subsidiary  Indiana  Franklin  Realty,  Inc. 

The  Ohio  Power  Company,  a  subsidiary  of  applicant 
named  above,  directly  exercises  control  or  a  controlling 
influence,  within  the  meaning  of  the  Act,  over  its  wholly 
owned  subsidiary  The  Duncan  Falls  Company.  The  Ohio 
Power  Company  does  not  directly  or  indirectly  exercise 
sole  control  or  a  controlling  influence  over  the  following 
named  companies: 

Beech  Bottom  Power  Company,  Inc. 

"Windsor  Power  House  Coal  Company 

but  owns  50  per  cent,  of  the  stock  of  each  and  in  conjunc¬ 
tion  with  the  owner,  in  each  case  a  non-afliliated  company, 
of  the  other  50  per  cent,  of  the  stock,  exercises  joint 
control  or  a  controlling  influence,  within  the  meaning  of 
the  Act,  over  the  two  named  companies. 

Windsor  Power  House  Coal  Company,  a  subsidiary  of 
The  Ohio  Power  Company  named  above,  directly  exercises 
control  or  a  controlling  influence,  within  the  meaning  of 
the  Act,  over  its  whollv  owned  subsidiary  Windsor  Coal 
Company. 

Atlantic  City  Electric  Company,  a  subsidiary  of  appli¬ 
cant  named  above,  does  not  directlv  or  indireetlv  exercise 
sole  control  or  a  controlling  influence  over  the  following 
named  companies: 

Deepwater  Operating  Company 

South  Penns  Grove  Realty  Company 

but  owns  50  per  cent,  of  the  stock  of  each  and  in  conjunc¬ 
tion  with  the  own’er,  in  each  case  a  non-afliliated  company, 
of  the  other  50  per  cent,  of  the  stock,  exercises  joint  con¬ 
trol  or  a  controlling  influence,  within  the  meaning  of  the 
Act,  over  the  two  named  companies. 
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Applicant  has  a  minority  interest  (37.2%)  in  the  stock 
of  Coal  Process  Corporation,  a  non-utility  company,  but 
denies  that  it  exercises  control  or  a  controlling  influence 
over  that  company. 

Applicant  has  a  minority  interest  (16.8%)  in  the  stock 
of  Ohio  Ferro-Alloys  Corporation,  a  non-utility  company, 
and  owns  bonds  of  that  company;  and  Mr.  H.  D.  Ander¬ 
son,  Assistant  Secretary  and  Assistant  Treasurer  of 
applicant,  is  a  director  of  that  company,  but  applicant 
denies  that  it  exercises  control  or  a  controlling  influence 
over  that  company. 

(g)  A  brief  statement  of  any  factors  relevant  to  the 
question  whether  or  not  control  or  a  controlling  influence, 
as  described  in  clauses  (i),  (ii),  (in)  of  Section  2(a) 
(8),  is  exercised  directly  or  indirectly  by  another  com¬ 
pany  (including  companies  more  than  one  degree  removed 
from  applicant)  with  respect  to  applicant  or  with  respect 
to  any  other  company  through  applicant.  This  may  be 
accompanied  by  a  denial  that  such  factors  constitute  such 
control  or  controlling  influence. 

No  control  or  controlling  influence,  as  described  in 
clauses  (i),  (ii),  or  (iii)  of  Section  2(a)  (8)  of  the  Public 
Utility  Holding  Company  Act  of  1935,  or  otherwise,  is 
exercised  over  applicant  directly  or  indirectly  by  any 
other  company  or  with  respect  to  any  other  company 
through  applicant. 

Applicant  is  a  holding  company  and  has  filed  notifica¬ 
tion  of  registration  under  Section  5(a)  of  the  Act,  and  is 
in  the  process  of  preparing,  for  early  filing,  registration 
statement  on  Form  U5B.  The  affairs  of  applicant  are  in 
charge  of  its  own  officers,  subject  to  no  control  except 
applicant’s  Board  of  Directors  and  Executive  Committee, 
and  the  control  exercised  bv  the  stockholders  through 
their  election  of  the  board  of  directors,  and  through  direct 
vote  on  such  matters  as  are  required  to  be,  or  are,  sub¬ 
mitted  to  stock  vote.  As  shown  in  the  answer  to  Item 
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(b)  hereof,  Electric  Bond  and  Share  Company  is  the 
beneficial  owner  of  17.51  per  cent,  of  the  voting  stock 
of  applicant  and  has  owned  that  percentage  of  the  voting 
stock  for  many  years  past.  At  annual  meetings  of  stock¬ 
holders  for  the  election  of  directors  approximately  70 
per  cent,  of  the  stock  is  voted  (at  the  last  annual  meeting, 
72  per  cent.)  and  of  the  stock  voted,  the  shares  voted  by 
Electric  Bond  and  Share  Company  represented  about 
25  per  cent.  There  is,  to  the  best  of  applicant’s  knowl¬ 
edge,  information  and  belief  no  other  stock  holding  or 
holdings  in  any  way  related  to  Electric  Bond  and  Share 
Company,  which  in  combination  with  Electric  Bond  and 
Share  Company,  or  by  any  manner  of  affiliation  or  interest 
with  or  in  Electric  Bond  and  Share  Company,  can  in  any 
way  materially  increase  the  voting  influence  of  Electric 
Bond  and  Share  Company  in  any  stock  vote.  Of  the 
thirteen  members  of  the  Board  of  Directors  (at  present 
by  reason  of  recent  death  and  resignation  there  are  two 
vacancies  in  the  board  of  fifteen)  C.  E.  Groesbeck  and 
Frederick  A.  Farrar  are  the  only  directors  of  applicant 
who  may  be  representatives  of  Electric  Bond  and  Share 
Company  on  applicant’s  board  and  accordingly  are  not  in 
a  position  to  exercise  control  and  would  not  be  in  a  posi¬ 
tion  to  exercise  control  of  applicant  on  behalf  of  Electric 
Bond  and  Share  Company. 

The  Chief  Executive  Officer  of  applicant  is  Geo.  N. 
Tidd,  who  was  with  an  operating  company  which  came 
into  applicant’s  system  at  the  time  of  applicant’s  organi¬ 
zation  in  1907;  who  has  been  with  applicant  itself  since 
shortly  after  its  organization,  and  who  has  been  its  Chief 
Executive  officer  for  more  than  ten  years.  Lnder  his 
direction,  and  subject  to  control  by  the  Board  of  Di¬ 
rectors,  policies  for  the  conduct  of  the  business  of  ap¬ 
plicant  and  the  subsidiary  companies  in  its  group,  have 
been  established. 

American  Gas  and  Electric  Company  was  the  first 
holding  company  created  at  the  instance  or  under  the 
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auspices  of  Electric  Bond  and  Share  Company,  and  was 
so  created  and  established  prior  to  the  inauguration  by 
Electric  Bond  and  Share  Company  of  any  form  of  super¬ 
visory  organization,  and  has  always  operated  independ¬ 
ently  of  the  so-called  Electric  Bond  and  Share  Company 
system. 

The  offices  of  applicant  since  its  organization  have  been 
entirely  separate  from  the  offices  of  Electric  Bond  and 
Share  Company  and  have  never  been  at  the  same  loca¬ 
tion  as  the  offices  of  Electric  Bond  and  Share  Company. 

No  person  in  any  official  or  important  position  in  the 
employment  of  applicant  or  any  of  its  subsidiary  com¬ 
panies  (except  the  Chairman  of  the  Board  of  Directors, 
as  above  stated)  has  been  at  any  time  in  the  employ 
of  Electric  Bond  and  Share  Company  or  any  of  its 
subsidiary  companies.  Xo  such  officer  or  employee  of 
applicant  has  at  any  time  received  any  training  under 
the  influence  or  direction  of  Electric  Bond  and  Share 
Company  or  any  of  its  subsidiary  companies.  Except  as 
officers  or  employees  of  applicant  and  its  subsidiaries 
may  have  had  preliminary  training  or  experience  with 
other  unrelated  and  non-associated  utilities  prior  to  com¬ 
ing  with  the  applicant’s  system,  the  officers  and  employees 
of  applicant  and  its  subsidiaries  have  been  trained  in 
and  grown  up  with  said  system  and  have  followed  the 
practices  and  policies  initiated  or  adopted  by  said  system, 
all  of  which  have  been  developed  (except  in  financial 
matters  to  the  extent  hereinafter  stated)  entirely  inde¬ 
pendently  of  Electric  Bond  and  Share  Company  and  its 
subsidiary  and  associated  companies. 

In  financial  matters  in  the  issuance  and  sale  of  securi¬ 
ties,  Electric  Bond  and  Share  Company  did,  prior  to 
1928,  negotiate  for  the  public  sale  of  securities  of  ap¬ 
plicant  and  its  subsidiaries  and  acted  as  agent  in  such 
sale,  receiving  commissions  therefor;  and  up  to  and 
including  1932  sales  of  preferred  stock  of  subsidiary 
companies  (purchased  by  applicant  from  such  companies) 
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to  customers  in  customer  ownership  campaigns  in  the 
territory  in  which  such  subsidiary  companies  operate 
were  made  through  Electric  Bond  and  Share  Company 
as  agent  in  connection  with  such  sales.  Since  1932, 
Electric  Bond  and  Share  Company  has  not  participated 
in  any  way  in  the  financing  of  applicant  or  any  of  its 
subsidiaries.  The  former  activities  and  relationships 
of  Electric  Bond  and  Share  Company  to  the  financing 
of  applicant  and  its  subsidiaries  are  described  in  the 
stipulation  of  facts  in  the  case  of  Securities  and  Ex¬ 
change  Commission  et  al.  r.  Electric  Bond  and  Share 
Company  et  al..  Volume  II,  page  461-4G7,  to  which  refer¬ 
ence  is  hereby  made.  Since  1932  applicant  has  itself  done 
no  financing  for  its  own  account.  In  1937  and  193S 
certain  subsidiaries  of  applicant,  specifically  Atlantic  City 
Electric  Company,  The  Scranton  Electric  Company  and 
Appalachian  Electric  Power  Company  have  issued  and 
sold  substantial  issues  of  bonds  and  debentures  both  by 
public  financing  and  private  sale,  and  in  none  of  these 
cases  has  Electric  Bond  and  Share  Company  participated 

in  anv  wav  whatsoever. 

•  • 

In  brief,  the  position  of  Electric  Bond  and  Share 
Company  is  simply  that  of  a  substantial  minority  stock¬ 
holder  of  applicant,  having  no  other  corporate  or  con¬ 
tractual  relationship  with  applicant.  The  presence  on  the 
Board  of  applicant  of  the  Chairman  of  the  Board  of 
Electric  Bond  and  Share  Company  (who  is  also  Chairman 
of  tbe  Board  of  applicant)  and  of  one  other  common  direc¬ 
tor  is  representative  only  of  the  position  of  Electric  Bond 
and  Share  Company  as  a  substantial  minority  stockholder. 

In  making  this  application,  American  Gas  and  Electric 
Company  expressly  reserves  and  refuses  to  waive  any 
constitutional  or  legal  rights  and  expressly  reserves  the 
right  to  contest  the  constitutionality  of  any  provision  of 
the  Public  Utility  Holding  Company  Act  of  1935,  as 
applied  to  it,  or  of  any  rule  or  regulation  now  or  here¬ 
after  made  or  purported  to  be  made  thereunder.  This 
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application  is  made  in  reliance  on  Rule  4,  as  amended, 
of  the  Rules  and  Regulations  of  the  Securities  and  Ex¬ 
change  Commission  issued  pursuant  to  Section  20  of 
said  Act  and  if  the  reservation  or  refusal  to  waive  any 
rights  asserted  by  or  on  behalf  of  American  Gas  and 
Electric  Company  shall  be  held  invalid  or  inoperative  by 
any  court  of  competent  jurisdiction,  the  making  of  this 
application  may,  at  the  option  of  American  Gas  and 
Electric  Company,  be  deemed  void  and  of  no  effect  on 
any  date  specified  in  written  notice  given  to  the  Securi¬ 
ties  and  Exchange  Commission  by  or  in  behalf  of  Ameri¬ 
can  Gas  and  Electric  Company. 


Signature 

Pursuant  to  the  requirements  of  the  Public  Utility 
Holding  Company  Act  of  1935,  applicant  has  caused  this 
application  to  be  duly  signed  on  its  behalf  on  the  11  day 
of  April  193S. 

American  Gas  and  Electric  Company 
Bv 

GEO.  N.  TIDD  (S) 

(seal)  President. 

Attest : 

F.  W.  Drager  (S) 

Asst.  Secretary. 
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State  of  New  York  ) 

v.  ce 

County  of  New  York  f 

The  undersigned,  being  duly  sworn,  deposes  and  says 
that  lie  has  duly  executed  the  attached  application,  dated 
April  11,  193$,  for  and  on  behalf  of  American  Gas  and 
Electric  Company;  that  he  is  the  President  of  such  Com¬ 
pany;  that  he  was  authorized  to  execute  and  file  such 
instrument  by  the  Board  of  Directors  at  their  meeting 
on  April  5,  1938,  certified  copy  of  excerpt  from  minutes 
is  attached  hereto;  and  that  no  further  authorization  is 
necessary.  Deponent  further  says  that  he  is  familiar 
with  such  instruments  and  the  contents  thereof  and  that 
the  facts  therein  set  forth  are  true  to  the  best  of  his 
knowledge,  information  and  belief. 

(S)  GEO.  N.  TIDD 

Subscribed  and  sworn  to  before 
me  a  Notary  Public  this  11  day 
of  April  1938. 

A.  D.  Donovan  (S)  (seal) 
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American  Gas  and  Electric  Company 

Resolutions  adopted  by  the  Board  of 
Directors  on  Tuesday,  April  5,  1938 


After  full  and  thorough  discussion,  it  was,  on  motion 
duly  made,  seconded  and  carried,  unanimously 

Resolved  that  the  officers  of  this  Company  be  and 
they  hereby  are  authorized  and  directed  to  do  all  acts 
and  things  necessary  or  convenient  to  carry  out  on 
behalf  of  this  Company  the  mandate  of  the  Court  in 
the  case  of  Securities  and  Exchange  Commission 
et  al.  v.  Electric  Bond  and  Share  Company  et  al., 
including  the  filing  with  the  Securities  and  Exchange 
Commission  of  a  Notification  of  Registration  under 
the  Public  Utility  Holding  Company  Act  of  1935  on 
Form  U5A;  and 

Further  Resolved  that  the  officers  of  this  Com¬ 
pany  be  and  they  hereby  are  authorized  and  directed 
to  file  with  said  Commission,  pursuant  to  its  Rule 
2A8-1,  an  application  for  an  order  under  Section  2(a) 
(8)  of  said  Act  declaring  the  Company  not  to  be  a 
subsidiary  company  of  Electric  Bond  and  Share 
Company. 
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RECORD. 

Before  the  Securities  and  Exchange  Commission. 

File  No.  31-425. 

In  the  Matter  of 

American  Gas  and  Electric  Company. 

Hearing  on  application  pursuant  to  Section  2  (a)  (8) 
of  the  Public  Utility  Holding  Company  Act  of  1935. 

Hearing  Room  1102, 

Securities  and  Exchange  Commission  Bldg., 
Washington,  D.  C., 

Wednesday,  June  12,  1940. 

Met,  pursuant  to  notice,  at  10  o’clock  A.  M. 

Before : 

Raoul  Berger,  Examiner. 

Appearances : 

Stanley  L.  Kaufman,  Esq.,  appearing  on  behalf  of 
the  Securities  and  Exchange  Conunission. 

Frederic  L.  Ballard,  Esq.,  and 

Knox  Henderson,  Esq.,  of  the  firm  of  Ballard,  Spahr, 
Andrews  &  Ingersoll,  Land  Title  Building,  Philadelphia, 
Pa.,  appearing  on  behalf  of  the  applicant. 

M.  F.  Millikan,  Esq.,  Vice  President  and  General 
Counsel,  American  Gas  and  Electric  Company. 

J.  P.  Van  de  Voort,  Esq.,  Assistant  Counsel  of 
American  Gas  &  Electric  Company.  (1)* 

Proceedings. 

The  Examiner : — Is  the  Commission  ready  to  proceed? 
Mr.  Kaufman: — The  Commission  is  ready  to  proceed. 
Mr.  Examiner,  an  application  was  filed  by  the  American 
Gas  &  Electric  Company  pursuant  to  Section  2  (a)  (8) 
of  the  Public  Utility  Holding  Company  Act  on  April  12, 
1938. 

*  The  original  paging  in  the  transcript  is  indicated  herein  by  heavy  type 
numerals  in  parentheses. 
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The  matter  was  set  down  for  hearing  before  the  Com¬ 
mission  in  the  Commission’s  order  dated  May  13,  1940, 
and  Richard  Townsend  was  designated  as  Trial  Examiner 
in  that  order. 

Although  this  is  somewhat  out  of  the  usual  order,  I 
should  like  to  introduce  the  notice  of  and  order  for 
hearing  in  evidence  as  Commission’s  Exhibit  No.  1. 

Mr.  Ballard: — I  have  no  objection. 

The  Examiner: — It  may  be  received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Commission’s  Exhibit 
No.  1.) 

Mr.  Kaufman: — In  the  Commission ’s  order  dated  June 
11,  1940,  Raoul  Berger  was  substituted  as  Trial  Ex¬ 
aminer  for  Richard  Townsend.  This  order  has  not  been 
incorporated  in  the  Commission’s  files  as  yet,  and  I 
should  like  to  reserve  Commission ’s  Exhibit  No.  2  for 
that  document. 

The  Examiner: — Is  that  agreeable  to  you,  Mr.  Ballard? 

Mr.  Ballard: — Entirely  so,  sir.  (2) 

(Commission’s  Exhibit  No.  2  was  thereupon 
reserved  for  the  document  above  referred  to.) 

Mr.  Kaufman: — I  should  also  like  to  make  the  follow¬ 
ing  stipulations  with  counsel  for  the  American  Gas  & 
Electric  Company;  That  any  document  which  may  be 
introduced  in  evidence  in  this  proceeding,  that  is  con¬ 
tained  in  the  official  files  of  the  Commission,  be  not 
incorporated  physically  into  this  record  but  be  allowed 
to  remain  in  those  files  and,  in  the  event  of  court  pro¬ 
ceedings  in  this  matter  a  certified  copy  of  those  exhibits 
will  suffice. 

Mr.  Ballard: — That  is  entirelv  satisfactory. 

»  * 

Mr.  Kaufman: — I  should  also  like  to  stipulate  with 
counsel  for  American  Gas  &  Electric  Company  that  the 
notice  of  and  order  for  hearing  in  this  matter  was 
published  in  the  Federal  Register  for  May  15,  1940,  in 
Volume  V,  No.  95,  page  1754,  Federal  Register  Document 
No.  40—1946. 


so 
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Mr.  Ballard: — I  am  entirely  willing  to  so  stipulate. 

Mr.  Kaufman: — I  offer  in  evidence  as  Commission’s 
Exhibit  No.  3  four  pages,  consisting  of  a  notice  of  this 
proceeding  and  a  list  of  Public  Service  Conmiissions  and 
Mayors  of  cities  in  the  American  Gas  &  Electric  Terri¬ 
tory  to  whom  that  notice  was  sent. 

Mr.  Ballard  : — I  have  no  objection. 

The  Examiner: — Received  as  Commission’s  Exhibit 
No.  3.  (3) 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Commission’s  Exhibit 
No.  3.) 

Mr.  Kaufman: — I  should  like  also  to  have  it  appear 
as  stipulated  that  a  notice  of  this  proceeding  w*as  also 
sent  to  the  Electric  Bond  &  Share  Company. 

Mr.  Ballard: — I  am  ready  to  so  stipulate. 

Mr.  Kaufman: — I  offer  in  evidence  as  Commission’s 
Exhibit  No.  4  a  press  release  containing  a  notice  of  this 
hearing,  which  was  sent  to  persons  on  the  Commission’s 
mailing  list. 

Mr.  Ballard: — I  understand  that  is  Release  No.  2055, 
bearing  date  May  13,  1940. 

Mr.  Kaufman: — That  is  correct. 

Mr.  Ballard: — No  objection. 

The  Examiner  : — Received. 

(The  document  referred  to  vras  thereupon 
received  in  evidence  as  Commission’s  Exhibit 
No.  4.) 

Mr.  Kaufman: — That  is  all  I  have  at  the  present  time. 

The  Examiner: — Are  any  members  of  State  Commis¬ 
sions  or  any  State  or  municipal  officials  present  and 
desirous  of  being  heard? 

(No  response.) 

Let  the  record  show  there  is  no  answer. 

Mr.  Ballard: — Mr.  Examiner,  there  are  certain  docu¬ 
ments  on  file  with  the  Commission  which  I  w’ould  like  to 
incbrporate  (4)  in  this  record  by  reference,  of  the  same 
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type  that  Mr.  Kaufman  has  used,  and  pursuing  the  same 
principles  he  has  followed. 

Mr.  Kaufman  stated,  and  I  agreed  to  stipulate,  that  a 
notice  of  this  hearing  had  been  given  to  Electric  Bond 
&  Share  Company. 

I  would  like  to  introduce  in  this  record  as  Applicant’s 
Exhibit  Xo.  1,  the  response  of  Electric  Bond  &  Share 
Company  to  that  notice,  as  such  response  is  contained  in 
the  letter  addressed  to  Bobert  H.  O’Brien,  Esq.,  Assist¬ 
ant  Director,  Public  Utilities  Division,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.  C.,  under  date  of 
May  28,  1940,  bearing  the  caption,  “In  the  Matter  of 
American  Gas  &  Electric  Company,  File  Xo.  31-425,” 
signed  by  S.  R.  Inch,  the  President  of  Electric  Bond  & 
Share  Company. 

The  original  of  that  letter  is,  of  course,  a  document  in 
the  Commission’s  files. 

I  offer  this  letter  simply  as  proof  of  the  response  which 
Bond  &  Share  made  to  the  notice  of  this  hearing,  and 
for  that  purpose  only. 

The  Examiner Referring  to  Applicant’s  Exhibit  XTo. 
1,  you  have  no  objection? 

Mr.  Kaufman  : — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Ballard: — Mr.  Kaufman  has  asked  me  whether  in 
case  (5)  he  calls  officers  of  Electric  Bond  &  Share  Company 
his  examination  of  them  might  be  treated  as  examination 
of  a  witness  as  on  cross  examination.  I  have  told  him 
side  bar,  and  I  now  state  on  the  record,  that  is  entirely 
satisfactory  to  me. 

Mr.  Kaufman: — Xo  objection. 

The  Examiner: — Received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
Xo.  1.) 

Mr.  Ballard: — May  we  have  a  ten-minute  recess? 

The  Examiner: — We  will  take  a  short  recess. 
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(Whereupon  a  short  recess  was  taken,  at  the  conclu¬ 
sion  of  which  the  following  occurred:) 

Mr.  Ballard: — I  would  like  to  read  into  the  record  a 
draft  of  the  stipulation  which  Mr.  Kaufman  and  I  have 
been  preparing  during  this  recess,  and  which  we  now 
believe  expresses  our  common  thought  and  willingness  to 
stipulate. 

It  is  as  follows: 

Objections  to  the  admission  of  evidence  on  any  ground 
may  be  made  during  the  course  of  the  hearings  either 
at  the  time  when  the  offer  is  made  or  at  any  time  before 
the  close  of  the  hearings  before  the  Trial  Examiner,  if 
the  latter  privilege  is  reserved  at  the  time  the  offer  is 
made. 

Wlien  objection  is  not  so  made  the  evidence  may  be 
considered  as  properly  in  the  record  and  both  parties 
shall  (6)  have  the  right,  notwithstanding,  to  argue  through¬ 
out  the  future  course  of  these  proceedings  upon  the  ques¬ 
tion  of  relevancy,  materiality  and  weight,  including  the 
contention  that  any  such  evidence  is  wholly  irrelevant 
and  immaterial  and  wholly  without  weight. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Kaufman: — That  stipulation,  Mr.  Ballard,  is  satis¬ 
factory  to  the  staff  of  the  Commission. 

Mr.  Ballard: — Now,  I  would  like  to  offer  in  evidence 
by  reference  the  application  which  this  applicant  filed 
pursuant  to  Section  2  (a)  (S)  of  the  Act,  and  which  was 
received  and  filed  with  the  Secretary  of  the  Commission 
under  date  of  April  12,  1938,  the  said  application  being 
the  subject-matter  of  this  proceeding  and  being  an  appli¬ 
cation  for  order  declaring  American  Gas  &  Electric  Com¬ 
pany  not  to  be  a  subsidiary  company  of  Electric  Bond  & 
Share  Company. 

I  offer  that  not  only  as  evidence  of  the  application 
which  this  applicant  filed,  but  I  hope  that  it  may  be  re¬ 
ceived  also  as  prima  facie  proof  of  the  factual  as  dis- 
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tinguished  from  any  argumentative  matters  that  may  be 
contained  in  it,  reserving,  of  course,  the  right  of  Mr. 
Kaufman  to  call  for  any  further  substantiation  of  any 
factual  matter  it  may  contain  which  he  thinks  may  be 
inaccurate  or  incomplete.  (7) 

Mr.  Kaufman: — No  objection. 

The  Examiner: — It  may  be  received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  2.) 

Mr.  Ballard  : — I  would  like  to  incorporate  in  the  record 
by  reference  in  similar  fashion  a  document  in  the  Com¬ 
mission’s  files,  Dockets  54-9  and  59-2,  in  the  Matter  of 
American  Gas  &  Electric  Company,  et  al,  the  plan  of 
American  Gas  &  Electric  Company,  a  registered  holding 
company,  and  its  subsidiary  companies,  for  compliance 
with  the  provisions  of  sub-section  (b)  of  Section  11  of 
the  Public  Utility  Holding  Company  Act  of  1935  as  the 
said  plan  was  duly  filed  on  November  30,  193S. 

Again  I  ask  to  incorporate  that  in  the  record,  not  only 
to  show  that  that  plan  is  the  plan  which  this  applicant 
filed  in  that  other  proceeding,  but  also  is  prima  facie 
proof  of  the  factual  as  distinguished  from  any  argumen¬ 
tative  matters  it  may  contain,  reserving  to  Mr.  Kaufman, 
of  course,  the  right  to  call  for  further  proof  on  any  factual 
averments  it  may  contain. 

The  Examiner : — Let  it  be  marked  Applicant’s  Exhibit 
No.  3  and  received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  3.)  (8) 

Mr.  Ballard: — I  would  like  also  to  incorporate  into  this 
record  by  reference  in  the  same  fashion,  certain  pleadings 
in  the  Commission’s  proceeding  at  its  File  No.  59-3,  in 
the  Matter  of  Electric  Bond  &  Share  Company,  and  its 
subsidiary  respondents,  namely,  a  pleading  or  document 
entitled  “Application  with  respect  to  notice  of  and  order 
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for  hearing  pursuant  to  Section  11  (b)  (1)  of  the  Public 
Utility  Holding  Company  Act,”  executed  and  filed  by 
Electric  Bond  &  Share  Company  and  other  subsidiary  or 
affiliate  companies  therein  named,  under  date  of  April  2, 
1940,  and  as  part  of  said  document  another  document 
earlier  filed  by  Electric  Bond  &  Share  Company  with  the 
Commission,  being  a  pamphlet  entitled,  “Integration  of 
the  Electric  Operating  Utilities  of  the  Electric  Bond  & 
Share  Company,”  forwarded  to  the  Commission  under 
date  of  November  29,  193S,  by  Electric  Bond  &  Share 
Company,  and  as  stated  therein  in  response  to  the  com¬ 
munication  of  former  Chairman  Douglas,  of  the  Commis¬ 
sion,  to  Electric  Bond  &  Share  Company,  dated  August  3, 
193S,  which  latter  document  is  made  part  of  the  first 
document  I  have  mentioned  as  Exhibit  A  thereto  as  will 
be  seen  from  the  text  of  the  first  document. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — No  objection,  Mr.  Kaufman? 

Mr.  Ballard: — I  offer  the  document  I  have  described, 
(9)  which  includes  Exhibit  A  thereto  as  I  have  described 
it,  simply  and  solely  as  proof  that  Electric  Bond  &  Share 
Company  did  file  that  document,  carrying  with  it  as  part 
of  it  Exhibit  A  as  described,  and  for  no  other  reason. 

Mr.  Kaufman: — No  objection. 

The  Examiner  : — It  may  be  received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  4.) 

Mr.  Ballard: — There  is  one  more  document  of  record 
that  I  want  to  incorporate  in  this  record  by  similar  refer¬ 
ence.  It  too  is  a  document  of  record  in  the  Commission’s 
proceeding  at  File  No.  59-3,  in  the  Matter  of  Electric 
Bond  &  Share  Company,  and  its  subsidiary  companies, 
respondents,  the  document  being  entitled  “Answer,”  and 
having  been  filed  by  and  on  behalf  of  Electric  Bond  & 
Share  Company  in  that  proceeding  under  date  of  May 
4,  1940. 
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Again  I  offer  that  document  simply  and  solely  for  the 
purpose  of  establishing  the  fact  that  that  answer  was 
filed  by  Electric  Bond  &  Share  Company  in  that  pro¬ 
ceeding. 

Mr.  Kaufman: — No  objection. 

The  Examiner: — Received  in  evidence  as  Applicant’s 
Exhibit  5. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  5.)  (10) 

The  Examiner: — We  will  take  a  five-minute  recess. 

(Thereupon  a  short  recess  was  taken,  at  the  conclusion 
of  which  the  following  occurred) :  (11) 

The  Examiner: — You  may  resume. 

Whereupon  Philip  Sporn  a  witness  produced  by  and 
on  behalf  of  the  Applicant,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Bv  the  Examiner: 

Q.  Give  your  name  and  address  to  the  reporter. 

A.  My  name  is  Philip  Sporn.  The  address  is  River- 
dale,  New  York. 

Mr.  Ballard: — Mr.  Examiner,  Mr.  Sporn  testified  at 
length  in  the  Section  11  proceedings  involving  the  Ameri¬ 
can  Gas  and  Electric  Company  and  subsidiary  companies, 
being  Commission’s  proceedings,  Docket  54-9  and  59-2. 

At  the  outset  of  his  testimony  there  he  gave  his  ex¬ 
perience  and  qualifications  at  some  length.  I  think  we 
will  save  time  and  shorten  the  record  in  this  case  if  his 
experience  and  qualification  as  there  stated  may  be  in¬ 
corporated  in  this  record  by  reference  to  the  official 
transcript. 

Therefore,  I  now  ask  leave  to  so  incorporate  that  ma¬ 
terial  which  appears  in  the  first  volume  of  the  official 
transcript  in  the  proceedings  of  which  I  have  given  the 
docket  numbers  covering  testimony  taken  on  January  29, 
1940,  beginning  at  page  28  and  ending  at  or  near  the 
bottom  of  page  34. 
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Is  that  all  right,  Mr.  Kaufman?  (12) 

Mr.  Kaufman: — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Ballard  : — In  addition  to  incorporating  this  former 
testimony  by  reference,  or  perhaps  in  substitution  of  that 
method  which  I  first  suggested,  with  the  Examiner’s 
permission  and  Mr.  Kaufman’s  consent,  may  I  have 
copies  made  of  the  testimony  which  I  have  specified  and 
offer  them  as  a  pamphlet  as  Applicant’s  Exhibit  No.  6? 

Mr.  Kaufman: — Xo  objection. 

Thf.  Examiner: — Deserve  Applicant’s  Exhibit  Xo.  6 
for  the  pamphlet  described  by  Mr.  Ballard. 

(Applicant’s  Exhibit  Xo.  6  was  reserved  for 
the  copies  of  testimony  referred  to,  same  to  be 
furnished  later.) 

Direct  Examination. 

By  Mr.  Ballard: 

Q.  Mr.  Sporn,  you  may  commence  at  that  point  and 
describe  briefly  your  connection  with  American  Gas  and 
Electric  Company  systems. 

A.  Without  repeating  anything  covered  in  my  qualifica¬ 
tions  in  the  Section  11(e)  proceeding,  I  would  like  to 
point  out  that  I  have  had  more  than  20  years  experience 
as  an  employee  and  officer  of  the  American  Gas  and 
Electric  Company  and  of  the  American  Gas  and  Electric 
Service  Corporation,  and  that  in  the  course  of  this 
period  of  more  than  20  years  I  have  integrated  a  great 
deal  of  the  experience  (13)  gathered  on  the  system  in  the 
process  of  developing  and  building  the  three  systems  of  the 
American  Gas  and  Electric  Company. 

Q.  There  has  been  heavy  construction  of  the  facilities 
of  these  systems  in  that  20-year  period,  lias  there  not? 

A.  There  has  been. 

By  The  Examiner: 

Q.  What  capacity  do  you  occupy? 
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A.  I  am  Vice  President  and  Chief  Engineer  of  the 
American  Gas  and  Electric  Service  Corporation.  I  am 
a  Vice  President  of  the  American  Gas  and  Electric  Com¬ 
pany  and  I  am  Chief  Engineer  of  all  the  subsidiary 
companies  of  American  Gas  and  Electric  Company. 

As  Mr.  Ballard  has  stated  in  the  course  of  this  20-vear 

*• 

period  there  have  been  heavy  expenditures  made  on  the 
development  of  the  system  of  the  American  Gas  and 
Electric  Company. 

In  Exhibit  171  testified  to  in  the  same  proceedings  by 
Mr.  Burchill,  it  was  shown  there  had  been  expenditures 
in  the  interval  1920  to  1939  on  capital  expenditures  alone 
on  the  systems  of  the  American  Gas  and  Electric  Com¬ 
pany  of  some  $345,800,000.  All  of  those  expenditures 
were  made  within  the  period  of  my  service  with  the  com¬ 
pany.  In  connection  with  these  expenditures  I  have  my¬ 
self  done  a  great  deal  (14)  of  the  responsible  engineering 
work  and  have  supervised  the  rest.  All  the  electrical  engi¬ 
neering  work  carried  out  during,  roughly,  the  last  14 
years,  and  the  engineering  work  in  all  its  branches  car¬ 
ried  out  for  the  last  eight  years,  has  been  done  under 
my  complete  and  direct  supervision. 

This  period  and  the  period  going  back  to  1920  pre¬ 
ceding  it,  that  is  this  20-year  period  of  my  service  with 
the  American  Gas  and  Electric  Company  is  the  period 
in  which  substantially  all  of  the  present  facilities  of  the 
company’s  three  systems  were  created. 

I  have,  therefore,  a  complete  intimacy  gathered  from 
personal  experience  and  reinforced  by  daily  contact  in 
the  planning  and  projecting  of  plans  into  the  future,  in 
the  bringing  of  plans  to  a  head  for  executive  decision 
and  with  the  following  of  the  operation  of  all  of  the 
plants,  lines,  and  entire  systems  to  make  certain  that 
they  function  properly  and  economically. 

Bv  Mr.  Ballard: 

* 

Q.  Mr.  Sporn,  a  moment  ago  you  mentioned  the  ap¬ 
plicant’s  three  systems.  I  am  bearing  in  mind  that  the 
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present  Examiner  was  not  the  Examiner  in  the  integra¬ 
tion  case  and  lie  may  not  know  what  you  mean  by  the 
three  systems  of  the  American  Gas  and  Electric  Company. 

A.  I  shall  be  very  glad  to  state  that. 

Q.  You  might  state  that  briefly  now  giving  the  names 

you  apply  to  the  three  systems  so  when  they  are  men-  (15) 

tioned  later  in  vour  testimony  the  reference  will  be  clear 
»  * 

to  the  Examiner. 

A.  I  will  be  glad  to.  The  three  systems  to  which  I 
have  reference  are  first  the  principal  system,  known  as 
the  Central  System,  and  covering  the  operations  in  the 
states  of  Michigan,  Indiana,  Ohio,  West  Virginia,  Vir¬ 
ginia,  Kentucky  and  Tennessee,  and  the  two  additional 
svstems,  one  in  southern  New  Jersev,  known  as  the  South 
Jersev  Svstem,  and  the  other  in  the  Lackawanna  Valiev, 

known  as  the  Northeast  Pennsylvania  Svstem,  with  Scran- 

»  » 

ton  as  the  principal  city. 

In  connection  with  my  professional  work  I  have  been 
for  many  years  a  member  of  many  of  the  important 
technical  committees  in  the  National  Engineering  So¬ 
cieties  and  in  the  so-called  Trade  Associations,  such  as 
the  Association  of  Edison  Illuminating  Companies,  the 
former  National  Electric  Light  Association  and  the  pres¬ 
ent  Edison  Electric  Institute. 

In  the  course  of  that  work  I  have  occasion  to  come  in 
intimate  contact  with  engineers  and  executives  of  most 
of  the  leading  utility  organizations,  including  the  service 
corporations  which  have  come  into  existence  in  the  last 
few  years,  and  I  have,  therefore,  had  facilities  for  ac¬ 
quainting  myself  with  the  work  and  practices  of  other 
organizations  among  which  are  the  subsidiaries  of  the 
Electric  Bond  and  Share,  and  also  with  the  practices  of 
Ebasco  Services,  In-  (16)  corpo rated. 

I  ain,  therefore,  also  in  a  position  as  a  result  of  that 
work  to  know  and  to  testify  not  only  as  to  the  practices 
within  our  own  system,  but  in  a  number  of  instances  to 
contrast  them  with  practices  of  the  systems  of  sub¬ 
sidiaries  of  the  Electric  Bond  and  Share  Company. 
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Q.  Now,  Mr.  Sporn,  you  might  take  up  briefly  as  your 
first  specific  subject  the  matter  of  long-term  system 
planning. 

A.  Yes.  The  long-term  and  the  year-to-year  planning 
carried  out  on  the  American  Gas  and  Electric  Company 
and  the  construction  facilities  in  accordance  with  such 
plans  by  the  American  Gas  and  Electric  Company  systems 
has  been  carried  out  independent  of  and  without  any 
consultation  with,  advice  from,  or  coordination  with  Elec¬ 
tric  Bond  and  Share  Company  or  any  of  its  subsidiaries. 

This  has  been  true  in  the  past  and  is  true  today  as 
regards  all  systems  of  the  American  Gas  and  Electric 
Company.  In  my  testimony  in  the  Section  11  (e)  pro¬ 
ceedings,  I  showed  the  development  of  the  integrated 
svstem  of  the  Central  Svstem  and  the  growth  of  genera- 
tion,  interconnected  high  tension  lines,  substations,  and 
distribution  facilities  on  that  system  through  the  years 
1907  to  1940. 

Further,  in  the  course  of  that  testimony  I  gave  an 
example  of  long-term  planning  carried  out  on  a  system- 
wide  basis  as  far  back  as  1930.  T  compared,  for  example,  the 
(17)  generating  capacity,  synchronous  condenser  and  trans¬ 
mission  facilities  projected  in  1930  with  the  program  that 
has  actually  been  carried  out  since  then  or  that  is  under 
way  today. 

In  all  of  that  work  which  had  a  vital  bearing  on  the 
growth  and  development  of  the  Central  System  from  the 
very  earliest  beginning  of  integration  right  down  to  the 
present,  no  consideration  has  ever  been  given  to  any  other 
factors  except  those  that  would  influence  the  building 
and  the  development  of  the  Central  System;  thus,  al¬ 
though  subsidiaries  of  Electric  Bond  and  Share  Com¬ 
pany  had  facilities  and  have  facilities  today  ad¬ 
jacent  to  the  south  of  the  Central  System,  neither  the 
generation  nor  the  transmission  development  of  any  of 
those  subsidiary  companies’  properties  influenced  in  any 
manner  directly  or  indirectly  the  plans  for  the  develop¬ 
ment,  nor  the  development  of  the  Central  System. 
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It  is  true  that  a  so-called  foreign  interconnection  was 
carried  out  at  two  points  on  the  southern  end  of  the 
Central  System  with  subsidiaries  of  Electric  Bond  and 
Share  Company,  but  in  that  regard  these  interconnec¬ 
tions  were  no  different  from  the  other  principal  inter¬ 
connections  that  have  been  or  are  being  carried  out  on 

the  Central  Svstem  todav. 

*  • 

The  plans  of  these  subsidiaries  of  Electric  Bond  and 
Share  Company  were  given  no  further  consideration  and 
did  not  play  any,  even  minor  part  in  the  plans  adopted 
for  the  (18)  development  of  the  Central  System  of  the 
American  Gas  and  Electric  Company  or  any  of  its  prac¬ 
tices. 

Q.  Mr.  Sporn,  the  Central  System  has  other  important 
foreign  interconnections,  has  it  not,  other  than  those 
at  the  south  end  of  subsidiaries  of  Bond  and  Share? 

A.  Yes,  it  has,  and  these  interconnections  were  treated 
no  differently  and  did  not  influence  the  development  of 
the  Central  System  to  any  greater  extent  than  the  plans 
of  those  other  foreign  companies  with  whom  the  Ameri¬ 
can  Gas  and  Electric  Central  System  has  interconnec¬ 
tions. 

Q.  Am  T  not  right  there  is  an  important  foreign  inter¬ 
connection  at  the  northwest  end  of  your  Central  System 
at  Michigan  City? 

A.  Yes,  there  is. 

Q.  And  that  is  with  a  company  that  has  no  relation 
with  Bond  and  Share? 

A.  None  whatever. 

Q.  That  is  of  equal  importance  to  the  southern  inter¬ 
connections? 

A.  I  would  say  of  probably  greater  importance. 

Q.  You  have  an  interconnection,  according  to  your  testi¬ 
mony  in  another  case  with  another  foreign  company 
through  the  joint  plant  at  Windsor? 

A.  That  is  right.  That  is  with  the  West  Penn  Power 
Company. 
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Q.  So  far  as  your  information  goes  West  Penn  Power 
(19)  Company  has  no  relation  to  Bond  and  Share? 

A.  Correct. 

Q.  You  may  proceed. 

A.  In  the  building  of  the  Central  System  certain  de¬ 
velopments  are  perhaps  outstanding  as  having  influenced 
both  the  technical  and  economic  character  and  soundness 
of  the  system  as  a  whole. 

In  the  carrying  out  or  building  of  these  developments 
and  in  their  subsequent  operation,  no  consideration  of 
their  effect  upon  any  other  system  than  the  Central 
System  was  ever  given. 

The  Windsor  Power  plant,  for  example,  which  was  the 
first  plant  built  for  integrated  system  operation  on  the 
Central  System,  and  later  Philo,  Twin  Branch,  and 
within  the  last  three  years  Logan,  the  new  topping  ex¬ 
tension  at  Windsor,  the  present  high  pressure  2,500 
pounds  per  square  inch  development  at  Twin  Branch, 
the  new  S5,000  kilowatt  high  pressure  unit  at  Philo, 
under  construction,  all  of  these  were  developed  from  a 
standpoint  of  the  needs  and  requirements  of  the  Cen¬ 
tral  System  and  of  no  other  system  anywhere  else.  No 
consideration  to  the  needs  or  requirements  of  the  Electric 
Bond  and  Share  Company  or  any  of  its  subsidiaries  was 
ever  given  in  the  carrying  out  of  any  of  that  extensive 
work.  No  possibilities  of  integrating  or  coordinating  the 
requirements  of  any  subsidiary  of  the  Electric  Bond  and 
Share  (20)  Company  with  the  requirements  of  the  Central 
System  was  discussed  or  considered  because  the  natural 
relationship  between  the  American  Gas  and  Electric  Com¬ 
pany  and  those  subsidiaries  was  no  different  than  the 
relationship  between  the  American  Gas  and  Electric  Com¬ 
pany  and  any  other  foreign  company. 

Q.  When  you  make  a  statement  like  that,  Mr.  Sporn, 
you  are  speaking  within  your  own  personal  knowledge, 
are  you  not?  You  are  the  man  who  developed  these 
companies  ? 
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A.  Yes.  In  the  development  and  building  of  what  is  un¬ 
doubtedly  the  outstanding  high  voltage  transmission  net¬ 
work  in  the  United  States,  that  is,  the  132,000  volt  net¬ 
work  of  the  Central  System,  no  consideration  was  ever 
given  in  its  planning,  building  or  operating,  to  any  other 
features  except  the  technical  ability  and  the  economic 
soundness  of  that  transmission  system  to  carry  out  its 
function  of  coordinating  the  generation  and  power  supply 
requirements  of  the  Central  System. 

Possibilities  appeared  from  time  to  time  for  improving 
the  economics  of  power  supply  through  the  medium  of 
foreign  interconnections.  The  extent  to  which  these  have 
been  developed  and  their  significance  was  testified  to  in 
detail  by  me  in  the  11(e)  proceedings,  and  particularly 
in  a  discussion  of  Exhibit  34. 

It  will  be  recalled,  and  it  will  be  seen  from  that  record 
that  such  interconnections  have  been  effected  with  (21)  the 
Northern  Indiana  Public  Service  Company,  and  that  is 
thte  interconnection  in  the  northwest  portion  of  the  Cen¬ 
tral  System  referred  to  a  few  minutes  ago:  with  the 
Thledo  Edison  Company;  Ohio  Public  Service  Company; 
Ohio  Edison  Company;  Northern  Indiana  Power  Com¬ 
pany;  West  Penn  Power  Company  (that  being  at  the 
joint  Windsor  plant) :  with  the  Carolina  Power  and  Light 
Company:  East  Tennessee  Light  and  Power  Company: 
and  Tennessee  Valley  Authority. 

Of  these  the  Carolina  Power  and  Light  Company  is  a 
subsidiary  of  a  subsidiary  holding  company  of  Electric 
Bond  and  Share  Company. 

Q.  And  the  other  foreign  companies  that  you  have  men¬ 
tioned  just  now.  do  they,  to  the  best  of  your  knowledge 
have  any  relation  to  Electric  Bond  and  Share  Company? 

A.  To  the  best  of  my  knowledge  they  have  no  relation 
of  any  kind  to  Electric  Bond  and  Share  Company.  How¬ 
ever,  the  work  of  coordinating  the  plans  of  the  Central 
System  and  of  the  Carolina  Power  and  Light  Company 
necessary  to  bring  about  an  effective  and  useful  inter- 
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connection  between  the  Central  System  and  that  com¬ 
pany  was  no  different  from  that  carried  out  with  any 
other  one  of  the  foreign  group  mentioned.  That  is,  all 
transactions  carried  out  with  the  Carolina  Power  and 
Light  Company  have  been  carried  out  on  the  basis  of  its 
being  another  foreign  company,  as  it  is. 

No  considerations  have  influenced  any  of  the  negotia-  (22) 
tions  between  the  Central  System  and  that  company  that 
were  different  from  considerations  that  would  have  been 
given  weight  to  if  that  company  had  been  outside  the 
Electric  Bond  and  Share  group,  and  in  the  interchange 
transactions  that  take  place  from  day  to  day  no  such 
considerations  are  given  any  weight  whatsoever.  That 
is  again  the  dealings  are  on  the  basis  of  no  different 
from  what  the  dealings  are  with  all  the  other  foreign 
companies. 

Q.  Now,  Mr.  Sporn,  you  might  pass,  if  you  are  ready, 
to  a  brief  treatment  of  your  distribution  program  on  the 
Central  System. 

A.  The  development  of  one  of  the  most  extensive  dis¬ 
tribution  programs  on  all  three  systems  of  the  American 
Gas  and  Electric  Company  over  the  last  20  years  and  in 
which  well  over  $100,000,000  were  expended  has  been 
carried  out  with  the  same  complete  independence  of  the 
Electric  Bond  and  Share  Company  or  its  subsidiaries 
as  was  followed  in  the  other  work  I  have  just  testified  to. 

In  the  course  of  extending  these  distribution  systems 
involving  the  rebuilding  of  facilities  in  hundreds  of  com¬ 
munities  and  the  extension  of  service  to  hundreds  of 
others,  no  consideration  was  ever  given  to  the  ideas,  the 
plans,  the  needs,  requirements  or  actions  of  the  Electric 
Bond  and  Share  Company  or  any  of  its  subsidiaries. 

On  the  contrary,  these  facilities  were  all  planned  from 
two  viewpoints  only,  and  these  are,  first,  from  the  (23) 
standpoint  of  needs  of  the  specific  communities  for  which 
they  were  built  and,  second,  from  the  standpoint  of  their  ad¬ 
herence  to,  and  their  following  and  taking  advantage  of 
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the  experience  and  ideas  integrated  and  carried  out  over 
the  American  Gas  and  Electric  Company  systems. 

Q.  Now  describe,  please,  what,  if  any  supervisory  or 
engineering  contact  there  was  in  this  work  between  the 
staff  of  American  Gas  and  Electric  Company  and  the 
staff  of  Electric  Bond  and  Share? 

A.  The  job  of  earning  through  the  engineering  and 
the  construction  of  all  of  the  facilities  just  described  has 
been  carried  on  on  the  American  Gas  and  Electric  Com¬ 
pany  systems  independently  of  the  Electric  Bond  and 
Share  Company,  and  without  advice  from,  or  sendee  by, 
the  Electric  Bond  and  Share  Company  or  any  of  its 
subsidiaries. 

The  work  of  carrying  through  any  and  every  phase  of 
engineering  and  construction  activity  for  the  American 
Gas  and  Electric  Company  systems  is  totally  independent 
of  the  work  carried  out  by  Electric  Bond  and  Share 
Company. 

As  a  matter  of  fact,  the  American  Gas  and  Electric 

Company  engineering  department  antedated  that  of  the 

Electric  Bond  and  Share  Company.  In  the  entire  period 

of  my  connection  with  the  American  Gas  and  Electric 

Company,  neither  the  Electric  Bond  and  Share  Company 

noi*  anv  of  its  subsidiaries  has  ever  furnished  anv  con- 
•  • 

suiting  service,  been  (24)  asked  advice  of,  or  had  any  hand 
in  the  carrying  out  of  any  planning  or  engineering  work 
on  the  American  Gas  and  Electric  Company  systems. 

Q.  Electric  Bond  and  Share  Company  has  a  service 
corporation  of  its  own.  has  it  not? 

A.  Yes,  Ebasco  Sendees,  Incorporated. 

Q.  Do  any  of  the  properties  of  American  Gas  and  Elec¬ 
tric  Company  get  any  services  from  Ebasco  Services,  In¬ 
corporated  ? 

A.  No,  sir;  none  of  any  kind.  The  construction  of 
facilities  of  the  American  Gas  and  Electric  Company 
systems  has  been  handled  independently  of  the  Electric 
Bond  and  Share  Company  and,  in  general,  differently 
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from  the  way  corresponding  projects  have  been  handled 
on  the  systems  of  the  subsidiaries  of  Electric  Bond  and 
Share  Company. 

From  its  very  beginning  the  American  Gas  and  Elec¬ 
tric  Company  lias  handled  its  own  construction.  The 
exact  mechanism  for  handling  that  lias  been  different  in 
different  situations.  In  some  cases  American  Gas  and 
Electric  Company  has  employed  general  contractors;  more 
frequently,  particularly  in  the  last  14  years,  subcontrac¬ 
tors  have  been  employed  on  various  portions  of  major 
jobs,  with  the  supervision  and  the  coordination  of  sub¬ 
contractors7  work  being  done  entirely  by  the  American 
Gas  and  Electric  Company,  or  rather  by  the  company 
carrying  out  the  project  (25)  utilizing  the  services  of  the 
American  Gas  and  Electric  Company,  or  since  the  forma¬ 
tion  of  American  Gas  and  Electric  Service  Corporation, 
the  services  of  American  Gas  and  Electric  Service  Cor¬ 
poration. 

Q.  I  think  you  might  state  simply  for  the  clarity  of 
this  record  prior  to  a  certain  date  the  supervisory  serv¬ 
ices  performed  in  these  systems  were  performed  by  per¬ 
sonnel  which  were  employees  or  officers  of  the  holding 
company  itself,  American  Gas  and  Electric  Company 
itself,  is  that  right? 

A.  Prior  to  January  2,  1938,  supervisory  services  for 
the  systems  of  the  American  Gas  and  Electric  Company 
were  performed  by  officers  and  employees  of  American 
Gas  and  Electric  Company. 

Q.  On  the  date  you  have  just  mentioned  the  service 
corporation  was  created? 

A.  Yes. 

Q.  What  is  the  name  of  it? 

A.  American  Gas  and  Electric  Service  Corporation. 

Q.  And  it  has  the  status  of  having  received  the  ap¬ 
proval,  or  the  qualified  approval  of  the  Securities  and 
Exchange  Commission  as  a  subsidiary  service  corpora¬ 
tion? 
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A.  That  is  right.  In  other  cases  where  some  contrac¬ 
tors  have  not  been  employed,  construction  work  has  been 
carried  through  with  forces  specifically  organized  for 
carry-  (26)  ing  out  the  particular  projects. 

However,  whenever  any  such  organization  lias  been 
brought  together  it  has  always  been  a  part  of  the  par¬ 
ticular  operating  company  carrying  through  the  con¬ 
struction. 

More  important,  the  American  Gas  and  Electric  Com¬ 
pany  has  at  no  time  in  the  course  of  its  history  owned 

or  had  anv  interest  of  anv  kind  in  anv  construction 
•>  «  •> 

company  which  either  did  directly  or  was  responsible 
for  carrying  out  work  on  anv  svstem  of  the  American 
Gas  and  Electric  Company. 

In  contrast  with  this,  until  a  short  time  ago  the 
Electric  Bond  and  Share  Company  had  had  for  years 
a  separate  construction  engineering  organization,  known 
as  the  Phoenix  Engineering  Corporation,  which  carried 
through,  and  without  a  doubt  very  successfully,  work  for 
many  of  the  subsidiaries  of  the  Electric  Bond  and  Share 
Cotnpany.  But  the  Phoenix  Engineering  Corporation 
never  in  the  course  of  its  existence  carried  out  any  project 
of  any  kind  for  the  American  Gas  and  Electric  Com¬ 
pany  or  for  any  of  its  subsidiaries. 

Q.  Mr.  Sporn,  had  that  happened,  I  think  at  a  num¬ 
ber  of  other  points  in  your  testimony  you  will  be  able  to 
point  out  differences  in  practices  and  independence  of 
procedure  as  between  the  American  Gas  and  Electric 
Company  and  its  systems  and  Electric  Bond  and  Share 
Company  and  its  systems.  You  are  not  undertaking  here 
to  contrast  the  merits  of  the  two  methods  of  procedure, 
are  you?  (27) 

A.  No,  sir;  I  have  no  such  thought  in  mind  and  that 
isn’t  the  object  of  my  drawing  the  contrast.  The  object 
is  merely  to  show  the  existence  of  a  marked  divergence 
in 1  practice  and  show  from  that  the  fact  that  these 
divergences  could  not  exist  except  for  the  independence 
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of  American  Gas  and  Electric  Company  of  the  Electric 
Bond  and  Share  Company  as  far  as  its  physical  opera¬ 
tions  are  concerned,  and  that  is  the  phase  of  the  com¬ 
pany  activities  with  which  I  am  concerned  myself. 

Q.  You  might  pass  now,  if  you  are  ready,  to  a  brief 

similar  discussion  of  the  other  two  systems,  the  South 

Jersey  System  and  the  Northeast  Pennsylvania  System 
*  *  • 

of  the  American  Gas  and  Electric  Company  holding  com¬ 
pany  system. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

The  Witness: — The  long-term  and  the  year-to-year 
planning  and  development  of  plans  and  construction  of 
facilities  on  the  t-wo  additional  systems  of  the  American 
Gas  and  Electric  Company,  that  is  the  South  Jersey  and 
the  Northeast  Pennsylvania  Systems  have  been  carried 
through  in  each  case  on  the  basis  of  their  being  entirely 
independent  and  separate  integrated  systems.  No  tie  for 
integration  purposes  between  either  of  them  and  the 
Pennsylvania  Powder  and  Light  Company  or  any  other 
subsidiary  of  Electric  Bond  and  Share  (28)  Company  has 
ever  been  considered.  Nor  have  the  plans  of  develop¬ 
ment  of  any  of  those  subsidiaries  been  given  considera¬ 
tion  in  the  planning,  building  or  extending  the  two  addi¬ 
tional  systems  of  the  American  Gas  and  Electric  Com¬ 
pany. 

Specifically,  in  the  case  of  the  Northeast  Pennsylvania 
System  operating  in  territories  closely  contiguous  to  the 
territory  of  the  Pennsylvania  Power  and  Light  Company, 
no  plans  or  ideas  of  the  Electric  Bond  and  Share  Com¬ 
pany  or  of  the  Pennsylvania  Power  and  Light  Company, 
and  no  requirements  or  actions  of  either  of  the  above 
companies  have  ever  been  given  any  consideration  at  any 
time  in  the  course  of  the  development  of  the  Northeast 
Pennsylvania  System. 

The  system  in  short  was  developed,  by  its  own  officers 
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and  personnel,  as  a  completely  integrated  electric  utility 
system  capable  of  functioning  efficiently  as  a  technical 
economic  unit  on  its  own  and  without  any  consideration 
of  any  other  system's  contiguity,  except  when  such  con- 
tisru.it v  offered  economies  that  the  American  Gas  and 
Electric  Company  in  the  course  of  its  growth  and  develop¬ 
ment  had  found  possible  to  utilize  effectively  with  other 
outside  groups. 

By  Mr.  Ballard: 

Q.  You  have,  have  you  not,  in  the  Northeast  Penn-  (29) 
syl^ania  system  a  joint  plant  at  Stanton  and  the  other 
co-owner  of  the  Stanton  plant  is  the  Pennsylvania  Power 
and  Light  Company.  Is  that  correct? 

A.  That  is  correct. 

Q.  You  have  three  big  joint  plants  in  the  over-all  pic¬ 
ture  of  the  American  Gas  and  Electric  Company? 

A.  We  have. 

Q.  You  mentioned  the  Windsor  plant. 

A.  Yes,  and  the  Stanton,  and  the  third  is  the  Deep 
Water  plant  of  the  South  Jersey  System. 

Q.  Of  those  three  the  co-owner  in  two  instances  has 
no  relation  to  Electric  Bond  and  Share.  Is  that  correct? 

A.  That  is  correct. 

Q.  Those  two  instances  would  be  Deepwater  and  Wind¬ 
sor? 

A.  That  is  right. 

Q.  And  at  Stanton  the  co-owner  has  a  relation  to  Elec¬ 
tric  Bond  and  Share? 

A.  Yes,  it  has. 

Q.  Proceed. 

A.  But  although  the  co-owner  at  Stanton  has  such  a 
relationship  this  plant  which  was  projected  as  a  joint 
plant  in  1925  and  put  on  the  line  in  1927,  and  which  has 
contributed  so  effectively  to  the  economic  well-being  of 
the  Northeast  Pennsylvania  System,  it  was  a  direct  out¬ 
growth  of  (30)  the  work  and  experience  obtained  by  the 
American  Gas  and  Electric  Company  on  its  Central  System 
on  the  Windsor  Station  some  ten  years  previously. 
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Q.  That  is  where  the  co-owner  of  that  plant  had  no 
relation  to  the  Electric  Bond  and  Share  Company? 

A.  Yes,  that  is  right,  and  that  leads  me  to  this,  that 
the  Stanton  development  was  a  development  of  the 
American  Gas  and  Electric  Company  ideas  and  ex¬ 
perience  into  which  in  Pennsylvania  a  neighbor  of  the 
Scranton  Electric  Company  was  brought  in  because  that 
offered  the  possibility  of  effecting  mutual  advantages. 

But  the  situation  here  was  no  different  than  the  situa¬ 
tion  of  the  West  Penn  Power  Company  in  the  Windsor 
development. 

Q.  Mr.  Sporn,  from  your  own  personal  experience 
would  it  be  true  that  the  joint  plant  idea  as  exemplified 
at  Windsor,  Stanton  and  Deepwater  may  be  considered 
an  American  Gas  and  Electric  Company  idea? 

A.  I  believe  that  would  be  a  fair  designation  of  that 
idea,  yes. 

Q.  I  presume  you  are  familiar  with  most  of  the  large 
generating  stations  in  the  country.  Do  you  know  whether 
there  are  any  other  similar  joint  plants  that  are  com¬ 
parable  with  the  ones  on  your  three  systems  at  Windsor, 
Stanton  and  Deepwater? 

A.  I  would  say  none  to  the  best  of  my  knowledge,  (31) 
and  I  think  I  am  familiar  with  substantially  all  the  major 
stations  in  the  country. 

Q.  Specifically  do  you  know  whether  Electric  Bond  and 
Share  Company  or  its  subsidiaries  for  themselves  follow 
out  the  joint  plant  idea  except  as  projected  by  you  at 
Stanton  where  the  other  joint  owner  is  Pennsylvania 
Power  and  Light  Company? 

A.  I  believe  they  have  not  followed  that  idea  anywhere 
else. 

Q.  Proceed. 

A.  The  same  thing  holds  true  with  equal  force  to  the 
South  Jersey  System.  Here,  too,  it  is  interesting  to  point 
out  that  the  joint  plant  was  developed  with  very  con¬ 
siderable  advantage  to  the  South  Jersey  System. 
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The  detailed  results  accomplished  there  were  developed 
in  the  Section  11(e)  proceedings.  As  stated  just  a 
moment  ago  the  joint  owner  in  tills  case  is  a  company 
foreign  to  the  American  Gas  and  Electric  Company. 

Q.  And  also  foreign  to  the  Electric  Bond  and  Share 
Company  ? 

AL  And  foreign  to  the  Electric  Bond  and  Share  Com¬ 
pany. 

Q.  What  company  is  the  co-owner  of  your  joint  plant 
at  Deepwater? 

A.  The  co-owner  is  the  Deepwater  Light  and  Power 
(32)  Company  and  that  company  is  a  100  per  cent  owned 
subsidiary  of  the  Philadelphia  Electric  Company. 

Q.  So  far  as  you  know  the  Philadelphia  Electric  Com¬ 
pany  has  no  relation  to  Pllectric  Bond  and  Share  Com¬ 
pany  ? 

A.  So  far  as  I  know  they  have  none  of  any  kind.  I 
have  never  seen  any  evidence  of  it.  Again  here  the 
joint  plant  idea  is  the  carrying  through  and  development 
of  ideas  first  developed  by  the  American  Gas  and  Elec¬ 
tric  Company  at  Windsor  and  later  carried  further  at 
Stanton. 

Again  in  the  planning  and  development  of  the  territory 
and  of  the  numerous  facilities  of  the  South  Jersev  Svstem, 
going  back  to  the  time  of  acquisition  by  the  American 
Gas  and  Electric  Company  in  1907,  the  predominant  con¬ 
sideration  has  been  the  development  of  the  Atlantic  City 
Electric  Company. 

In  that  work  no  consideration  has  ever  been  given  to 
the  plans  or  developed  programs  of  the  Electric  Bond  and 
Share  Company  or  any  of  its  subsidiaries.  Nor  has 
there  ever  been  within  my  experience  a  single  time  when 
any  suggestion  was  received  by  me  or  any  members  of 
my  staff  from  the  Electric  Bond  and  Share  Company, 
either  directly  or  indirectly,  as  to  the  necessity  or  de¬ 
sirability  of  considering  plans  or  idea,  needs  or  require¬ 
ments  of  the  Electric  Bond  and  Share  Company  or  any 
of  its  subsidiaries. 
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As  testified  at  the  very  beginning  here,  the  work  car¬ 
ried  out  in  the  last  20  years  in  the  process  of  extending 

(33)  the  systems  of  the  American  Gas  and  Electric  Com¬ 
pany  involved  an  expenditure  of  some  $345,800,000. 

As  further  brought  out,  the  work  of  preliminary  and 
final  system  planning,  including  the  work  of  bringing  our 
project  to  a  head  for  executive  action  was  carried  out  to 
a  considerable  extent,  if  not  to  a  preponderating  extent, 
under  my  direct  supervision. 

In  no  part  of  that  work  extending  for  over  20  years 
have  I  ever  received  any  intimation,  direction  or  instruc¬ 
tion  that  expenditures  proposed  for  any  system  of  the 
American  Gas  and  Electric  Company,  or  for  the  systems 
of  the  American  Gas  and  Electric  Company  as  a  whole, 
had  to  be  in  any  manner  coordinated  with  expenditures 
7>roposed  for,  or  the  needs  and  requirements  of,  any 
subsidiary  of  the  Electric  Bond  and  Share  Company. 

Nor  during  all  these  years  was  any  planning  influenced 
or  determined  by,  nor  was  any  consideration  given  to  the 
capital  needs  and  requirements  of  any  Electric  Bond  and 
Share  Company  subsidiary.  No  Electric  Bond  and  Share 
officer  or  employee  was  ever  consulted  by  me  or  any  of 
my  staff  in  connection  with  such  planning  and  no  co¬ 
ordination,  direct  or  indirect,  was  ever  attempted  or 
effected  between  any  American  Gas  and  Electric  Com¬ 
pany  programs  of  expansion  and  any  program  of  the 
Electric  Bond  and  Share  Company  or  its  subsidiaries. 

(34) 

Q.  Now,  Mr.  Sporn,  you  have  dealt  so  far  primarily 
with  the  design,  construction  and  planning  of  these 
systems.  You  might  now,  if  you  are  ready,  pass  on  to 
the  matter  of  their  operation. 

A.  The  operation  and  engineering  supervision  of  the 
American  Gas  and  Electric  Company  systems  is  entirely 
independent  of  the  operation  and  supervision  of  the 
Electric  Bond  and  Share  Company  and  of  all  of  its  sub¬ 
sidiaries.  Their  operating  practices  are  in  many 
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substantial  respects  different  from  the  operating  prac¬ 
tices  of  the  Electric  Bond  and  Share  Company  and/or  its 
subsidiaries. 

The  American  Gas  and  Electric  Service  Corporation 
engineering  and  operating  supervisory  staff  has  been  de¬ 
veloped  to  carry  out,  and  it  carries  out,  the  complete  and 
independent  engineering  and  operating  supervisory  serv¬ 
ice  for  all  of  the  American  Gas  and  Electric  Company 
systems. 

In  essence,  the  fundamental  plan  followed  in  develop¬ 
ing  that  organization  has  been  to  set  up  a  supervisory 
organization  capable  of  carrying  out  and  to  carry  out 
those  functions  which  because  first  they  are  either  techni¬ 
cally  highly  involved  or  difficult,  second  they  require  a 
high  degree  of  specialization,  third  they  occur  on  any  one 
system  or  property  comparatively  infrequently,  and  at 
irregular  intervals  and,  therefore,  can  not  be  economically 
carried  out  locally,  or  fourth,  the  savings  that  are  pos¬ 
sible  by  larger  scale  grouping  of  functions  for  all  of  the 
prop-  (35)  ertios  are  substantial  and  therefore  can  not  be 
passed  up. 

Those  functions,  which  because  of  any  one  of  those  four 
reasons  or  because  of  a  combination  of  any  of  them  can 
best  be  carried  out  by  a  centralized  organization  and 
have  been,  therefore,  intrusted  to  the  centralized  organ¬ 
ization  of  American  Gas  and  Electric  Company,  the 
American  Gas  and  Electric  Service  Corporation. 

The  development  of  this  organization,  from  its  very 
conception,  to  its  detail  functioning,  lias  evolved  from  and 
been  shaped  by,  the  ideas  and  requirements  and  the  ex¬ 
perience  gathered  on  the  American  Gas  and  Electric  Com¬ 
pany  system,  and  without  any  regard  to  the  ideas, 
thoughts  or  experience  except  in  so  far  as  such  experience 
has  become  the  common  technical  or  industry  heritage  of 
other  companies  or  of  the  Electric  Bond  and  Share  Com¬ 
pany  or  any  of  its  subsidiaries. 

More  specifically,  the  services  performed  by  the  Ameri- 
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can  Gas  and  Electric  Service  Corporation  have  in  all 
cases  been  developed  out  of  these  services  needed  by  and 
the  services  being  performed  by  the  staffs  resident  on  the 
three  systems  of  the  American  Gas  and  Electric  Com¬ 
pany,  and  always  with  a  view  of  bringing  the  services 
performed  locally  and  the  services  performed  centrally, 
whether  on  the  properties  or  by  the  service  Corporation, 
into  one  complete  whole  and  with  no  overlapping  of  any 
kind.  Of  (36)  necessity  this  has  meant  in  many  cases  an 
intimacv  of  contact  and  an  extent  of  services  greater  than, 
to  the  best  of  my  knowledge,  is  being  maintained  by  any 
other  service  corporation,  including  Ebasco  Services,  In¬ 
corporated. 

That  development,  too,  has  been  dictated  solely  by  the 
development  of  the  system  of  the  American  Gas  and 
Electric  Company  and  their  requirements.  There  are  of 
necessity,  therefore,  many  small  services  that  are  per¬ 
formed  by  the  American  Gas  and  Electric  Service  Cor¬ 
poration  for  its  systems,  services  which,  however,  result 
in  substantial  economies  to  the  systems.  But  there  is  no 


field  of  operating  supervision  or  no  operating  service, 
major  or  minor,  on  which  Electric  Bond  and  Share  Com¬ 
pany  or  any  of  its  subsidiaries  render  service,  .give  advice 
or  help  to  the  American  Gas  and  Electric  Company  or 
any  of  its  systems. 

Q.  Is  it  true,  according  to  your  knowledge  that  there 
are  technical  differences  in  design  and  operation  be¬ 
tween  the  svstems  of  American  Gas  and  Electric  Com¬ 


pany  and  those  of  Electric  Bond  and  Share  Company? 

A.  Yes,  there  are.  Tn  many  fields  of  technical  activity 
influencing  system  development,  operation  and  perform¬ 
ance,  practices  on  the  American  Gas  and  Electric  Com¬ 
pany  system  are  substantially  different  from  correspond¬ 
ing  practices  as  known  to  exist  in  the  Electric  Bond  and 
Share  Company  as  a  whole  or  on  the  systems  of  its 
subsidiaries.  (37)  Without  attempting  to  evaluate  the 
operating  and  economic  advantages  of  those  differences, 
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that  is  the  relative  advantages,  it  is  significant  and  neces¬ 
sary  to  point  out  the  existence  of  those  differences,  and 
the  further  fact  that  those  differences  were  developed 
regardless  of,  and  without  any  consideration  being  given 
to,  the  fact  of  their  existence  in  the  American  Gas  and 
Electric  Company. 

In  other  words,  the  development  and  practices  for  and 
on  the  systems  of  the  American  Gas  and  Electric  Com¬ 
pany  have  been  completely  independent  of  any  develop¬ 
ments  or  practices  on  the  systems  of  the  Electric  Bond 
and  Share  Company  and  its  subsidiaries. 

Q.  If  you  can  point  out  some  outstanding  examples  of 
such  differences  you  might  proceed  to  do  so,  perhaps  first 
in  the  field  of  generation. 

A.  Yes,  I  would  like  to  point  out  some  examples  of 
independent  technical  and  operating  developments  and 
later  start  the  discussion  on  generation. 

The  development  of  large  capacity,  high  pressure,  high 
temperature  steam  electric  generating  units  in  strateg¬ 
ically  located  centers  from  the  standpoint  of  water  and 
fuel  for  economical  generation  of  electric  power  supply 
is  a  vital  essential  in  power  system  design  and  develop¬ 
ment. 

The  work  done  on  the  systems  of  the  American  Gas  and 
Electric  Company  in  advancing  the  economical  genera¬ 
tion  of  (38)  steam  electric  generated  energy  was  de¬ 
veloped  by  me  extensively  in  the  11(e)  proceedings  and 
specifically  in  Exhibit  58,  entitled  “Comparison  of  his¬ 
tory  of  design  and  performance  progress  of  steam  plants 
throughout  the  United  States  with  design  and  perform¬ 
ance  results  of  plants  on  the  systems  of  American  Gas 
and  Electric  Company  for  the  period  1900  to  1940,”  and 
also  further  developed  in  Exhibit  130  entitled  “The 
continuity  of  development  of  efficient  steam  plant  design 
and  practice  on  the  three  systems  of  the  American  Gas 
and  Electric  Company.” 

These  exhibits  showed  the  basis  for  the  economies  in 
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generation  obtained  on  the  American  Gas  and  Electric 
Company  system.  This  work  was  not  only  carried  out 
independently  of  the  work,  ideas  and  experience  of  the 
Electric  Bond  and  Share  Company  and  its  subsidiaries, 
but  the  differences  in  practice  are  so  striking  that  they 
could  not  possibly  exist  except  in  two  organizations  com¬ 
pletely  independent  of  each  other.  Thus,  at  the  present 
time  there  are  on  the  systems  of  the  American  Gas  and 
Electric  Company  in  operation  or  in  the  course  of  con¬ 
struction  11  steam  turbo  electric  units  of  40,000  kilowatt 
rating  or  higher,  the  largest  having  a  capacity  of  165,000 
kilowatts. 

And  I  might  add  there  is  now  in  process  of  negotiation 
another  85,000  kilowatt  unit.  But  on  all  Electric  Bond 
and  Share  Company  subsidiary  systems  only  one  such 
unit  of  over  (39)  40,000  kilowatts  is  in  operation  and  that 
is  the  unit  of  the  Pennsylvania  Power  and  Light  Com¬ 
pany  at  Stanton,  a  unit  the  duplicate  of  the  Scranton 
Electric  Company  unit  in  a  plant  developed  by  the 
American  Gas  and  Electric  Company  using  the  Ameri¬ 
can  Gas  and  Electric  Company  ideas  and  practices. 

Even  more  striking  is  the  fact  that  there  are  in  opera¬ 
tion  or  in  course  of  construction  four  units  of  the  Ameri¬ 
can  Gas  and  Electric  Company  systems  having  a  rating 
of  60,000  kilowatts  and  over,  the  largest  of  which  is 
again  165,000  kilowatts.  But  not  a  single  similar  unit  is 
in  existence  anywhere  on  any  system  of  a  subsidiary  of 
the  Electric  Bond  and  Share  Company. 

It  is  apparent  that  the  Electric  Bond  and  Share  ideas 
of  sound  system  generation  planning  and  practice  tend 
more  towards  smaller  units  although  their  subsidiaries 
are  in  many  cases  of  a  size  comparable  to  ours. 

In  the  matter  of  pressures  and  temperatures  the  same 
situation  exists.  Although  there  at  the  present  time  in 
operation  on  the  system  of  Electric  Bond  and  Share 
Company  a  number  of  units  designed  for  900  degree 
temperature  range  and  at  1250  pounds  per  square  inch 
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pressure,  none  as  of  April,  1940,  reached  an  average 
steam  temperature  higher  than  870  degrees. 

On  the  American  Gas  and  Electric  Company  systems 
both  Windsor  and  Logan  operate  at  temperatures  well 
in  excess  of  (40  )  900  degrees;  the  new  units  at  Philo 
and  Twin  Branch  will  operate  at  temperatures  of  950 
degrees  or  above,  and  the  new  unit  in  process  of  in¬ 
stallation  at  the  Missouri  Avenue  plant  of  the  South 
Jersey  System  is  designed  for  a  temperature  of  1000 
degrees  Fahrenheit. 

Q.  Mr.  Sporn,  I  think  that  completes  the  specific  men¬ 
tion  in  differences  in  practice  and  design  in  the  field  of 
generation  which  you  intended  to  make  in  your  testi¬ 
mony? 

A.  Yes. 

Q.  Mr.  Sporn,  you  might  now  proceed  to  pointing  out 
differences  if  there  be  any  in  the  matter  of  transmission 
line  design  between  companies  of  the  American  Gas  and 
Electric  Company  and  those  of  the  systems  of  Electric 
Bond  and  Share  Company. 

A.  Very  well.  All  three  systems  of  the  American  Gas 
and  Electric  Company  utilize  transmission  as  a  major 
element  in  their  power  supply  program. 

In  each  system  main  transmission  structures  are  with¬ 
out  exception  steel.  The  use  of  steel  is  fundamental  to 
main  transmission  line  design  on  the  American  Gas  and 
Electric  transmission  system  because  first  of  the  long¬ 
term  economies  possible  from  use  of  steel  owing  to  its 
much  greater  life,  second,  because  of  its  inherently 
greater  factor  of  safety,  and  third,  because  of  the 
simplification  of  right  of  way  problems  that  it  makes 
possible.  (41)  Steel,  on  the  other  hand,  does  present  the 
apparent  disadvantage  of  greater  hazards  as  far  as  out¬ 
age,  and  more  specifically  outage  due  to  lightning,  than 
would  be  offered  by  well  designed  wood  pole  lines. 

On  the  American  Gas  and  Electric  Company  systems 
these  advantages  and  disadvantages  have  been  recognized 
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for  many  years.  In  utilizing  steel,  the  advantages  have 
been  retained;  but  the  disadvantages  have  been  minim¬ 
ized  and  almost  entirely  eliminated  by  an  extensive  re¬ 
search  program  on  lightning  and  lightning  protection. 

Other  power  companies  in  weighing  the  same  design 
considerations  have  arrived  at  different  decisions  re¬ 
garding  the  use  of  steel.  Among  these  are  numerous 
Electric  Bond  and  Share  companies  who  have  utilized 
wood  to  a  far  greater  extent  than  any  of  the  American 
Gas  and  Electric  Company  systems. 

This  is  a  striking  difference,  and  it  is  being  called 
attention  to  not  as  indicating  in  any  manner  superior 
practice  on  one  system  as  against  another,  but  to  show 
conclusively  the  fact  of  independence  of  practice. 

Q.  Mr.  Sporn,  Mr.  Kaufman  would  be  interested  if  you 
could  enumerate  or  give  at  least  examples  of  operating 
subsidiaries  of  Electric  Bond  and  Share  that  typify  this 
difference  in  practice. 

A.  Yes,  I  will  be  very  glad  to.  The  Arkansas  (42) 
Power  and  Light  Company. 

Q.  I  beg  pardon? 

A.  The  Arkansas  Power  and  Light  Company;  Texas 
Power  and  Light  Company;  Carolina  Power  and  Light 
Company;  the  former  Tennessee  Public  Service  Com¬ 
pany  which  has  since  the  time  the  information  was  pre¬ 
pared  disappeared;  Pennsylvania  Power  and  Light  Com¬ 
pany:  Texas  Electric  Service  Company;  Louisian  Power 
and  Light  Company;  Compagnie  International  de  Elec- 
tricad,  Mexico. 

By  The  Examiner: 

Q.  What  about  those  companies? 

A.  They  employ,  all  of  those  companies  utilize  wood 
to  a  considerable  extent  in  their  transmission. 

By  Mr.  Ballard: 

Q.  And  to  a  contrasting  extent  as  compared  to  the 
operating  subsidiaries  of  American  Gas  and  Electric  Com¬ 
pany.  Is  that  right? 
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A.  Yes.  I  think  others  could  he  found  if  I  made  an 
investigation. 

Mr.  Ballard: — Is  that  sufficient,  Mr.  Kaufman? 

Mr.  Kaufman  : — Yes. 

Bv  Mr.  Ballard  :  i 

» 

Q.  You  may  proceed  please,  and  point  out  if  there 
be  any  differences  in  transformer  practice.  This  I 
know  is  a  highly  technical  part  of  the  art  of  electric 
trans-  (43)  mission  and  distribution,  but  T  think  you  can 
give  it  as  you  have  prepared  it. 

A.  All  right,  sir. 

Q.  With  as  much  brevity  as  possible  consistent  with 
clarity. 

A.  The  power  transformer  is  the  link  in  the  raising 
of  the  generating  voltage  to  an  economical  voltage  for 
transmission  of  quantities  of  power  and  for  later  step¬ 
ping  down  the  voltage  to  a  distribution  or  utilization 
voltage.  It  is,  therefore,  one  of  the  important  elements 
in  the  art  of  power  supply,  and  its  reliability  has  a 
material,  if  not  the  most  important,  influence  on  the 
reliability  and  continuity  of  electric  transmission  and 
electric  service. 

The  lightning  investigations  which  have  been  carried 
on  on  the  American  Gas  and  Electric  Company  systems 
o\fer  the  last  15  years  or  so,  the  details  of  which  were 
discussed  at  length  in  the  11(e)  proceedings,  and  specifi- 
calllv  in  a  discussion  of  Exhibit  102,  indicated  manv  vears 
ago  to  the  engineers  of  the  American  Gas  and  Electric 
Company  the  possibilities  for  bringing  about  effective 
economies  and  maintaining  and  improving  reliability  of 
service  by  properly  engineered  and  selected  lightning  pro¬ 
tection  equipment  utilized  intelligently  in  connection  with 
transformers  of  a  lower  insulation  or  voltage  class  than 
the  actual  operating  voltage  of  a  transmission  line. 

On  all  systems  of  the  American  Gas  and  Electric 
Com-  (44)  pany  lightning  protection  is  an  integral  part 
of  a  high  voltage  power  transformer  as  a  standard  prac¬ 
tice  and  has  been  for  manv  vears. 
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Q.  Do  I  understand  that  makes  use  of  a  transformer 
of  lower  voltage  capacity  than  otherwise? 

A.  With  lower  voltage  insulation  than  would  other¬ 
wise  be  required  and  it  is  the  insulation  for  higher  voltage 
that  has  the  major  effect  on  cost. 

The  practice  on  Electric  Bond  and  Share  properties 
is  substantially  the  reverse  of  the  practices  of  the  Ameri¬ 
can  Gas  and  Electric  Company.  Thus  on  the  Electric 
Bond  and  Share  Company  systems  transformers  are  de¬ 
signed  on  the  basis  of  being  substantially  self-protect¬ 
ing  with  the  help  of  so-called  protective  gaps  placed 
across  the  terminals  of  the  transformers. 

In  essence,  however,  this  requires  in  most  cases  a 
transformer  of  a  voltage  or  an  insulation  rating  consider¬ 
ably  above  the  nominal  voltage  of  the  system. 

Again  without  attempting  to  arrive  at  a  balance  as 
between  one  practice  and  the  other  of  the  economic  and 
technical  features  involved,  and  a  decision  as  to  which 
practice  ultimately  results  in  better  and  more  economical 
service,  this  is  merely  pointed  out  here  as  indicating  the 
fact  that  a  uniformity  of  transformer  practice  exists  on 
the  American  Gas  and  Electric  Company  systems  and 
that  that  (45)  practice  is  entirely  at  variance  with  what 
is  practiced  on  the  systems  of  the  Electric  Bond  and  Share 
Company  subsidiaries. 

Q.  Now,  Mr.  Sporn,  can  you  point  out  any  differences 
in  practice  in  the  matter  of  what  I  believe  is  technically 
called  high  voltage  rapid  reclosure? 

A.  Yes,  I  would  like  to  do  that.  In  Exhibit  69  of 
the  11(e)  proceedings  and  in  the  testimony  relating 
thereto,  there  was  traced  extensively  the  development  of 
high  speed  switching  and  ultra-rapid  reclosing  on  the 
transmission  lines  of  the  Central  Svstem. 

This  development  has  had  a  major  influence  on  im¬ 
proving  the  quality  of  service  and  on  the  elimination  of 
possible  damage  incidental  to  the  operation  of  any  truly 
integrated  systems. 
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The  development  as  traced  in  the  previous  record  men¬ 
tioned  above,  was  carried  out  by  the  American  Gas  and 
Electric  Company  organization  in  association  with  manu¬ 
facturers’  organizations  but  without  the  help  of  any  other 
utility  organization  or  service  organization,  such  as  that 
of  the  Electric  Bond  and  Share  Company. 

Further,  while  extensive  applications  of  this  develop¬ 
ment  have  been  made  on  two  of  the  systems  of  Ameri¬ 
can  Gas  and  Electric  Company  and  applications  are 
being  studied  on  a  third,  it  is  interesting  that  no  appli¬ 
cation  lias  to  the  (46)  best  of  my  knowledge  been  made 
on  a  single  property  of  any  subsidiary  of  Electric  Bond 
and  Share  Company. 

I  would  like  in  the  next  discussion  to  develop  the 
differences  in  relay  protection.  The  relay  protective  ar¬ 
rangements  equipment  which  are  relied  upon  to  auto¬ 
matically  and  quickly  isolate  transmission  line  sections 
when  trouble  occurs  on  any  one  section  and  which  further 
performs  the  necessary  function  of  preventing  the  spread 
of  disturbances  occurring  on  one  portion  of  the  system 
to  the  rest  of  the  system,  play  a  most  important  part  not 
only  in  maintaining  uninterrupted  sendee  on  any  inte¬ 
grated  system  having  transmission,  but  on  the  ability  of 
that  system  to  expand  on  an  integrated  basis. 

This  was  fully  recognized  on  the  American  Gas  and 
Electric  Company  system  20  years  ago  and  as  long  as 
20  vears  ago  intensive  studies  and  work  were  started  to 
develop  workable  relay  systems  on  the  then  growing 
systems. 

This  verv  earlv  led  to  the  realization  that  existing 
practices  did  not  provide  suitable  and  sufficiently  sound 
methods  of  protection  and  efforts  were  therefore  ex¬ 
panded  on  new  means  and  methods  that  would  improve 
upon  the  then  existing  art  of  protection. 

Xot  only  were  new  methods  of  protection  worked  out 
but  a  great  deal  of  work  was  done  on  developing  the 
technique  of  maintenance  of  these  systems  and  of  the 
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organizations  necessary  to  carry  out  such  maintenance 
in  the  field.  (47) 

A  great  deal  of  work  was  also  done  with  enormous  bene¬ 
fits  to  all  the  systems  of  the  American  Gas  and  Electric 
C  ompany  on  improving  circuit  breaker  performance  and 
operation  because  the  circuit  breaker  and  the  relay  per¬ 
form  a  closely  linked  function  in  a  protective  system.  It 
was  found  in  connection  with  this  work  that  the  high 
degree  of  skill  and  specialization  needed  to  its  successful 
accomplishment  called  for  a  degree  of  specialization  that 
as  in  other  complex  technical  functions  could  not  be 
carried  out  locally.  Hence  the  arrangements  of  relay  pro¬ 
tection  for  transmission  and  distribution  systems,  as  well 
as  for  apparatus  protection  at  substations  and  generating 
stations  are  designed,  as  they  have  been  for  20  years,  by 
the  service  corporation  engineers  and  complete  specifica¬ 
tions  for  equipment,  including  all  the  most  involved  and 
elaborate  wiring  diagrams,  are  furnished  by  the  service 
corporation  for  the  use  of  the  field  organizations  in 
making  the  actual  installation. 

Again  in  this  practice,  as  in  other  important  technical 
economic  phases  of  system  development  and  operation,  the 
work  and  experience  gathered  on  one  system  of  the 
American  Gas  and  Electric  Company  has  been  utilized 
on  the  other  two  systems  and  there  is  a  unity  of  prac¬ 
tice  based  upon  this  integration  of  experience  on  all 
three  systems  and  upon  the  unified  management  through 
the  medium  of  the  American  Gas  and  Electric  Service 
Corporation.  (48) 

In  contrast  with  this,  to  the  best  of  my  knowledge, 
relay  protection  on  the  systems  of  the  subsidiaries  of 
Electric  Bond  and  Share  Company  is  neither  a  centralized 
function  nor  are  the  practices  unified.  Relay  arrange¬ 
ments  employed  are  to  a  large  extent  the  more  or  less 
standardized  schemes  in  use  in  the  industry  or  offered 
by  equipment  manufacturers,  or  developed  by  any  one 
of  the  individual  subsidiary  companies  based  upon  its 
own  experience. 


112  Philip  Sporn,  Direct  Examination. 

This  is  cited  again  as  an  example  of  where  in  a  very 

involved  and  complex  technical  field  the  American  Gas 

and  Electric  Company  applied  itself  many  decades  ago 

to  the  solution  of  a  problem  that  was  common  to  all  of 

its  properties  or  power  systems  and  where  it  has  been 

possible  to  effect  large  system  economies  on  all  systems 

as  a  result  of  such  earlv  svstem  coordinated  effort. 

•>  » 

The  Examiner: — All  right,  gentlemen,  let  us  stop  at 
this  point  and  recess  until  two  o’clock. 

The  Witness: — May  T  add  a  sentence? 

The  Examiner: — Oh,  yes. 

The  Witness: — To  the  best  of  my  knowledge  this  lias 
not  been  done  in  the  case  of  the  Electric  Bond  and 
Share  Company,  nor  on  the  systems  of  any  of  its  sub¬ 
sidiary  holding  companies. 

Mr.  Ballard:  (49) 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

Bv  Mr.  Ballard: 

Q.  I  think,  Mr.  Sporn,  the  last  one  of  the  matters  or 
fields  in  which  you  care  to  point  out  difference  of  practice 
specifically  is  in  the  matter  of  standards  and  specifica¬ 
tions,  is  it  not? 

A.  That  is  right. 

Q.  Will  you  proceed  with  that? 

A.  The  motivating  principle  followed  by  the  American 
Gas  and  Electric  Service  Corporation  and  previously 
referred  to,  that  is,  that  one  of  its  major  functions  must 
be  to  integrate  a  great  deal  of  widespread  experience 
and  in  turn  make  it  available  to  all  the  systems  of  the 
American  Gas  and  Electric  Company,  has  led  to  the 
development  of  a  particular  function,  that  of  preparing 
and  making  available  any  standards  and  specifications 
which  are  used  regularly  by  all  the  operating  companies 
in  the  three  systems  in  the  regular  course  of  their 
operations.  Some  of  these  standards  cover  practices. 
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such  as  the  distribution  standards  and  meter  standards 
which  have  been  referred  to  in  the  11(e)  proceedings. 

The  safety  manual  employed  by  all  three  systems  of 
the  American  Gas  and  Electric  Company  is  another 
example  of  (50)  standard  practices  which  has  been  de¬ 
scribed  in  the  above  proceedings. 

Standardization  of  materials  used  in  line  construction 
and  standardization  of  methods  employed,  particularly 
in  the  construction  of  lower  voltage  and  rural  lines,  has 
been  adopted  by  all  three  systems. 

In  the  field  of  specifications  experience  which  has  been 
integrated  on  all  the  systems  led  to  standard  specifications 
for  power  transformers,  power  and  control  cable,  wood 
poles,  contract  specifications  covering  construction  of 
buildings  and  materials  used  in  their  construction,  specifi¬ 
cations  for  tree  trimming  and  uniform  methods  for  prep¬ 
aration  of  contracts. 

These  and  many  other  standards  or  specifications  of 
this  kind  have  been  developed. 

The  point  to  be  stressed,  however,  is  that  all  of  these 
developments  have  been  made  independently  by  the  com¬ 
bination  of  the  efforts  of  the  field  organizations  of  the 
three  systems  with  the  American  Gas  and  Electric  Cor¬ 
poration  organization,  and  it  has  been  accomplished  as 
part  of  the  integration  function  performed  by  the  Ameri¬ 
can  Gas  and  Electric  Service  Corporation. 

But  in  the  development  of  these  standards  and  specifica¬ 
tions  no  help  of  any  kind  lias  been  asked  of  or  received 
from  the  Electric  Bond  and  Share  Company  organization, 
nor  have  any  of  these  standards  or  specifications  been 
based  (51)  upon  any  work  of  hat  organization  or  offered 
by  the  use  by  it  or  by  any  of  its  subsidiaries.  Because  of 
its  different  method  of  functioning  Ebasco  Services,  In¬ 
corporated,  do  not  follow  similar  practices  in  many  phases 
of  work. 

Thus,  no  holding  company  of  Electric  Bond  and  Share 
Company  has  today,  or  ever  has  had,  a  system  of  dis- 
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tribution  standards  for  its  particular  operating  com¬ 
panies.  Nor  lias  Electric  Bond  and  Share  Company  any 
such  single  set  of  standards  for  its  American  properties. 

On  the  American  Gas  and  Electric  Company  system,  on 
the  other  hand,  we  have  had  distribution  standards  and 
have  followed  standard  practice  in  distribution  work  for 
close  to  two  decades.  Here  again  I  am  citing  this  as  an 
example  not  of  greater  merit  resident  in  the  practices  on 
th^  American  Gas  and  Electric  Company  systems 
(although  I  believe  such  practices  have  resulted  in  major 
and  significant  contributions  to  the  economies  of  operation 
on  these  systems),  but  rather  as  an  example  of  the  differ¬ 
ences  in  practices,  differences  which  again  could  not  have 
prevailed  except  under  conditions  of  complete 
independence. 

Q.  Now,  Mr.  Sporn,  you  have  not  attempted,  have  you, 
to  point  out  every  possible  example  that  could  be  pointed 
out  of  differences  in  practices  in  the  testimony  you  have 
given  so  far? 

A.  No,  sir:  the  points  I  have  mentioned  specifi-  (52) 
cally  are  only  some  of  the  examples  of  differences  in  prac¬ 
tices  existing  on  the  American  Gas  and  Electric  Company 
system  as  contrasted  with  practices  on  the  systems  of 
the  Electric  Bond  and  Share  Company  or  of  its  sub¬ 
sidiaries. 

I  could  mention  others  and  undoubtedly  a  further 
number  if  a  detailed  study  of  differences  in  practices 
were  undertaken.  I  have  confined  myself  to  half  a  dozen 
that  I  have  mentioned,  namely,  to  the  difference  in  prac¬ 
tice  existing  in  generation  fundamentals;  transmission 
line  design:  power  transformer  practice;  high  voltage 
rapid  reclosure;  relay  protection:  and  standards  and 
specifications. 

These  are  among  the  fundamental  differences  in  system 
design  and  operation.  They  are  differences  which  could 
not  exist  if  the  control  in  the  management,  engineering 
and  operation  were  common  between  the  systems  of  the 
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American  Gas  and  Electric  Company  and  those  of  the 
Electric  Bond  and  Share  Company. 

I  know  from  my  own  experience  that  there  has  been 
no  such  common  control. 

Mr.  Ballard: — That  is  all,  Mr.  Sporn. 

The  Examiner: — Are  you  proposing  to  cross  examine 
this  witness  after  recess? 

Mr.  Kaufman: — Xo,  we  will  reserve  the  right  to  cross 
examine  Mr.  Sporn  after  Mr.  Ballard  has  finished  his 
case  in  chief  entirely.  (53) 

Mr.  Ballard: — That  is  satisfactory  with  me. 

(Witness  temporarily  excused.) 

The  Examiner: — We  will  recess  until  2:30. 

(Whereupon,  at  1  o’clock  P.  M.,  a  recess  was  taken 
until  2:30  o’clock  P.  M.  this  day.)  (54) 

(Afternoon  session.) 

(The  hearing  was  resumed  at  2:30  o’clock  P.  M., 
pursuant  to  the  taking  of  the  recess.) 

The  Examiner: — Please  proceed,  gentlemen. 

Mr.  Ballard: — Mr.  Sawyer,  will  you  take  the  stand, 
please  ? 

H.  M.  Sawyer  was  called  as  a  witness  by  and  on  behalf 
of  the  applicant  herein,  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination. 

By  Mr.  Ballard: 

Q.  Mr.  Sawyer,  you  testified  at  length  in  the  Section 
11  case,  did  you  not? 

A.  I  did. 

Q.  For  the  same  company,  American  Gas  and  Electric 
Company? 

A.  I  did. 

Q.  And  your  qualifications  are  given  at  some  length 
in  the  record  in  that  case,  so  I  am  informed,  at  pages 
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2489  to  2491  of  that  transcript,  being  the  volume  of 
the  hearing  held  on  April  9th.  Do  you  so  understand? 

A.  That  is  my  recollection. 

Mr.  Ballard: — Mr.  Examiner,  with  your  permission 
and  Mr.  Kaufman’s  permission,  I  would  like  to  reserve 
an  exhibit  (55)  number  to  copy  out  those  pages  and  offer 
them  rather  than  give  them  orally  here. 

Mr.  Kaufman: — That  is  satisfactory. 

The  Examier : — We  will  reserve  Applicant’s  Exhibit 

\T  P* 

.No.  /. 

(Applicant’s  Exhibit  No.  7  was  thereupon 
reserved  for  the  document  above  referred  to.) 

By  Mr.  Ballard: 

Q.  Now,  Air.  Sawyer,  I  don't  want  you  to  repeat  at 
length — I  want  you  to  overlap  as  little  as  possible  the 
qualifications  and  experience  set  forth  in  the  record  to 
which  I  have  just  referred. 

The  Examiner: — Let  me  interrupt.  What  is  your  post 
with  the  American  Gas  and  Electric  Company? 

The  Witness: — I  am  vice  president  of  American  Gas 
and  Electric  Company.  I  have  been  a  vice  president 
since  1928,  and  I  am  also  a  vice  president  of  the  operat¬ 
ing  subsidiaries  of  the  American  Gas  and  Electric  group, 
and  have  been  for  about  ten  years. 

I  am  also  a  vice  president  of  the  American  Gas  and 
Electric  Service  Corporation.  I  came  into  the  New  York 
office  of  the  American  Gas  and  Electric  Company  in  1920 
and  for  the  first  four  years  was  an  assistant  to  the 
executive  in  charge  of  the  so-called  Commercial  Depart¬ 
ment.  For  the  past  sixteen  years  I  have  been  the  execu¬ 
tive  in  charge  of  that  (56)  department. 

By  Mr.  Ballard  : 

Q.  Mr.  Sawyer,  I  think  you  might  explain  a  little  in 
detail  what  the  scope  of  the  Commercial  Department  is, 
because  we  found  in  the  other  case  that  the  word  “com¬ 
mercial”  seemed  to  be  perhaps  an  inadequate  adjective 
to  describe  it. 
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A.  In  the  American  Gas  and  Electric  group  the  Com¬ 
mercial  Department  of  the  American  Gas  and  Electric 
Service  Company  has  to  do  majorly  with  all  sales 
promotional  activities. 

That  is  to  say,  in  somewhat  of  a  supervisory  capacity 
but  more  in  an  advisory  capacity  with  the  sales  promotion 
activities  of  the  subsidiaries. 

That  covers  all  classes  and  types  and  kinds  of  cus¬ 
tomers  that  purchase  electric  service  from  the  subsidiaries. 

It  so  happens  that  in  this  organization  the  Commercial 
Department  also  has  to  do  with  the  construction,  creation 
and  filing  of  tariffs.  It  has  been  held  in  this  group 
that  it  seems  quite  wise  that  the  price  at  which  service 
is  sold,  having  a  great  deal  to  do  with  the  ability  to  sell 
service, — that  many  factors  in  connection  with  rates 
should  be  within  the  scope  of  understanding  and  develop¬ 
ment  of  the  commercial  organization.  (57) 

This  commercial  organization  also  in  its  cooperative, 
coordinative  activities,  with  the  localized  commercial 
organizations,  has  a  great  deal  to  do  with  the  relation¬ 
ships  of  customers  to  the  company,  with  the  personnel 
that  handle  matters  when  the  customer  comes  in  contact 
with  the  subsidiary  organizations. 

Q.  After  all,  if  we  are  to  look  at  the  electric  power 
business  divided  perhaps  into  two  fields,  one  is  genera¬ 
tion,  transmission,  and  distribution  of  electric  energy, 
and  the  other  is  the  sale  of  it  to  the  customers  of  electric 
energy? 

A.  That  is  right. 

Q.  And  it  is  in  the  second  half,  which  I  will  call  the 
other  half,  that  your  department  is  the  department  in 
charge  ? 

A.  That  is  true. 

Q.  And  I  think  I  understood  from  your  testimony  to 
the  Examiner  that  that  includes  also  contact  with  regula¬ 
tory  bodies,  particularly  as  they  are  concerned  with  rates 
and  service? 


118 


H.  M.  Sawyer,  Direct  Examination. 


A.  That  is  true  as  far  as  rates  and  service  and  matters 
of  that  nature  come  before  the  regulatory  bodies. 

Q.  Without  going  into  any  more  detail  I  am  going  to 
propound  a  leading  question.  The  electric  business  is 
a  competitive  business,  is  it  not?  (58) 

A.  Decidedly  so. 

Q.  I  think  you  brought  that  out  in  the  other  cast*. 
And  rates  and  service  have  to  be  such  as  to  make  your 
customers  buy  your  energy? 

A.  Yes,  and  to  retain  those  customers  after  you  have 
once  secured  them. 

Q.  When  did  you  say  you  came  with  any  of  the  com¬ 
panies  now  part  of  the  American  Gas  and  Electric  Hold¬ 
ing  Company  System? 

A.  As  my  qualifications  will  show,  I  joined  the  local 
organization  of  the  Northeast  Pennsylvania  System  in 
August  of  1911,  and  subsequently  became  associated  with 
the 'Wheeling  Electric  Company,  one  of  the  subsidiaries 
in  the  group,  in  Wheeling,  West  Virginia,  and  in  the 
meantime  also  spent  several  months  on  the  property  of 
the  South  Jersey  System  in  Atlantic  City. 

Q.  Those  were  all  operating  properties? 

A.  They  were,  and  each  of  those  properties  is  in  one 

of  the  three  svstems. 

•> 

In  view  of  the  fact  that  I  was  transferred  to  the  offices 
of  the  American  Gas  and  Electric  Company  in  1920, 
I  have  spent  in  all  about  nine  years  on  the  local  prop¬ 
erties  and  twenty  years  with  the  holding  company  and 
its  service  organization,  the  American  Gas  and  Electric 
Service  Corporation.  (59) 

Q.  I  think  you  brought  out  in  your  testimony  in  the 
Section  11  case,  that  during  those  twenty  years  you  have 
also  traveled  greatlv  and  have  been  in  intimate  touch 
with  the  local  operating  companies. 

A.  That  is  true.  The  personnel  of  the  Commercial 
Department  of  the  American  Gas  and  Electric  Service 
Corporation  consists  of  men  who  have  spent  almost  all 
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of  their  employed  life  with  either  the  subsidiary  com¬ 
panies  of  the  American  Gas  and  Electric  Company,  or 
with  its  central  organization. 

These  men,  who  are  my  assistants  and  have  to  do 
with  the  coordination  of  sales  and  customer  activities 
between  the  subsidiary  companies  and  the  American  Gas 
and  Electric  Service  Corporation,  have,  with  only  one 
exception,  been  in  the  organization  of  the  American  Gas 
and  Electric  Company  or  the  American  Gas  and  Electric 
Service  Corporation  since  1929. 

That  is  to  say,  they  have  all  been  with  the  company 
for  a  long  period  of  time  and  most  recently  for  a 
continued  period  of  time. 

They,  acting  under  my  supervision,  have  constant  and 
repeated  contact  with  the  personnel  of  the  operating 
subsidiaries  of  the  American  Gas  and  Electric  Company. 

As  I  testified  in  the  Section  11  (e)  case,  sales  pro- 
motionwise  there  are  approximately  745  people  who  come 
(60)  in  contact  with  the  customers  of  the  company,  that 
are  in  the  sales  promotion  department. 

Q.  By  the  customers  of  the  company,  you  mean  the 
customers  of  any  one  of  the  operating  subsidiaries? 

A.  That  is  true. 

Q.  Perhaps  you  mean  the  customers  of  all  of  them 
taken  together? 

A.  That  is  true. 

Q.  How  many  are  there  in  your  central  coordinating 
department? 

A.  The  central  coordinating  department  has  a  personnel 
of  upwards  of  eighteen,  but  actually  there  are  only  seven 
men,  including  myself,  that  travel  the  subsidiary  prop¬ 
erties  to  any  extent  at  all. 

Q.  The  balance  are  clerical  and  secretarial  employees, 
and  employees  of  that  nature? 

A.  That  is  true. 

In  describing  the  commercial  activities  and  the  relation¬ 
ships  of  the  subsidiaries  to  their  customers,  and  pointing 
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out  the  practices  and  policies  employed,  I  have  chosen 
typical  examples  in  order  not  to  make  the  record  in  this 
case  unnecessarily  voluminous. 

Preliminarily,  I  should  like  to  state  that  there  are 
many  men  presently  in  the  organization  of  the  subsidi¬ 
aries  of  the  American  Gas  and  Electric  group  who  have 
been  steadily  (61)  in  the  employ  of  the  group  since  its 
organization. 

My  own  familiarity  with  past  practices  since  my  asso¬ 
ciation  with  the  group  in  1911,  or  prior,  rather,  to  my 
assbciation  with  the  group  in  1911,  and  the  ability  to 
refresh  mv  memorv,  has  been  mainlv  through  contact 
with  this  personnel  that  still  exists  on  the  subsidiary 
properties,  who  were  on  the  properties  as  early  as  1906. 

Q.  But  you  have  been  in  the  picture  yourself  since  1911? 

A.  That  is  true,  and  continuously  so. 

The  Commercial  Departments  of  the  subsidiary  com¬ 
panies  have  from  time  to  time  had  organization  changes, 
and  practices  and  policies  established  which  were  not 
necessarily  comparable  with  similar  policies  and  practices 

in  the  industrv  as  a  whole. 

*> 

An  example  of  this  was  when  in  1934  solicitation 
methods  of  the  commercial  departments  were  changed 
to  meet  the  then  existing  conditions. 

This  was  in  the  midst  of  the  secondary  part  of  the 
past  depression  and  required  many  material  changes. 
It  consisted  of  consolidating  commercial  lighting  sales¬ 
men  and  power  engineers  under  the  supervision  of  the 
power  sales  department  in  order  to  utilize  man-power 
to 1  render  customers  materially  better  service. 

In  this  changing  of  methods  and  plans  of  solicitation, 
(62)  we  made  possible,  besides  better  contact  with  the 
customer  and  better  utilization  of  man-power,  the  reten¬ 
tion,  in  the  commercial  departments,  of  experienced  men 
during  the  severest  part  of  the  depression. 

Q.  I  think  prior  to  that  time  your  solicitation  of  com¬ 
mercial  lighting  and  your  solicitation  of  power  customers 
were  separate  branches  of  solicitation,  were  they  not? 
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A.  They  were  decidedly  departmentalized  prior  to  that 
time. 

Q.  And  the  consolidation  not  only  had  the  effect  yon 
mentioned,  bnt  possibly  minimized  the  number  of  separate 
contacts  the  customer  had  to  have  with  the  operating 
company? 

A.  That  is  true.  At  that  time  many  of  the  other 
utility  companies  in  the  country  were  discontinuing  or 
materially  curtailing  their  solicitation  methods. 

In  the  development  of  the  properties  that  constitute 
the  American  Gas  and  Electric  System,  there  was  usually 
some  sort  or  kind  of  commercial  survey  to  determine 
the  prospective  business,  the  existing  business  and  the 
practices  then  existent  on  the  property  considered  for 
acquisition  and  to  determine  whether  such  properties 
should  be  incorporated  in  the  system. 

Q.  You  mean  that  kind  of  information  was  gathered 
before  a  property  was  acquired? 

A.  It  was,  along  with  other  information.  (63) 

Many  of  these  surveys  were  made  by  me,  personally, 
or  under  my  supervision;  and  in  all  instances  I  reported 
the  results  thereof  directly  to  the  president  of  the 
company. 

The  American  Gas  and  Electric  System,  in  its  acquisi¬ 
tion  of  properties  and  its  disposal  of  certain  sections 
of  those  properties,  has  followed  the  policy,  from  its 
inception,  of  owning  only  electric  light  and  power  prop¬ 
erties  and  disposing  of  such  gas,  traction  and/or  water 
companies  as  could  be  disposed  of,  as  soon  as  practical 
and  possible.  An  example  of  this  is  the  disposal  of  the 
property  in  Wilmington,  Delaware. 

Mr.  Ballard: — Mr.  Examiner,  if  I  may  interrupt  the 
witness,  this  is  an  example  of  condensation  for  the 
purpose  of  this  case. 

The  whole  history  of  the  alienation  of  gas  and  traction 
properties  in  a  good  deal  detail  is  given  in  the  other 
case.  I  don’t  want  to  make  the  whole  record  in  the 
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oth^r  case  a  part  of  the  record  in  this  case.  But  if 
there  is  any  point  where  the  witness  is  too  cursory  in 
his  treatment  or  has  condensed  too  much,  I  will  appreciate 
if  Your  Honor  will  interrupt  and  he  will  elaborate. 

By  Mb.  Ballard: 

Q.  Proceed,  Mr.  Sawyer. 

A.  Mr.  Sporn,  in  his  testimony  this  morning,  spoke  of 
(64)  long-time  planning. 

In  order  tc  assist  in  the  determination  of  long-range 
physical  expansion  planning,  the  Commercial  Department 
has  constantly  made  surveys  of  prospective  business  and 
customers’  needs.  Such  a  one  was  shown  as  Exhibit 
No.  1 144  in  Docket  54-9  et  al.  before  this  Commission. 

The  American  Gas  and  Electric  group  has  developed  a 
number  of  pioneering  projects,  both  physical,  operating 
and  commercialwise.  A  typical  example  in  the  commer¬ 
cial  field  is  the  so-called  “ Ten-Call- A-Day  Plan”  under 
which  residential  solicitors  made  formal  planned  calls 
upon  each  customer  of  the  company,  having  been  pro¬ 
vided  with  all  the  basic  information  which  the  company 
had  available  about  the  customer’s  use  of  electric  energy. 

Q.  I  think  you  might  elaborate  that  a  little  bit.  Is  it 
true — I  think  you  did  so  testify — under  that  plan  every 
customer  of  every  operating  company  in  these  three  sys¬ 
tems  was  called  upon  by  a  representative  of  his  company? 

A.  That  is  true.  We  provided  the  men  calling  upon 
the  customer  with,  as  I  have  said,  all  the  detailed  informa¬ 
tion  we  had,  that  is,  the  number  of  kilowatt  hours  used 
in  his  maximum  month,  and  minimum  month,  his  average 
rate  over  the  past  years,  average  consumption. 

We  essentially  built  the  plan  to  open  the  customer’s 
door  to  make  such  complaints  against  our  service  as  he 
miglht  (65)  have,  in  order  that  we  might  determine  what 
frailties,  if  you  please,  we  had  in  rendering  such  service, 
and  correct  them. 

We  did  not  make  just  one  round  of  all  the  customers 
of  a  subsidiary  company,  but  it  took  about  eighteen 
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months  to  complete  this  first  call  with  the  personnel  we 
had,  and  then  we  repeated  the  process  with  a  little  differ¬ 
ent  method  of  approach. 

Q.  But  the  plan  was  not  a  sales  promotion  plan  as 
such  ? 

A.  No,  it  was  not.  That  is  true. 

Another  example  of  sales  promotion  pioneering  was 
the  technique  developed  by  the  Commercial  Department 
of  the  Service  Corporation,  whereby  a  newly  developed 
type  of  instrument  called  the  foot  candlemeter,  or  rather, 
a  newly  developed  type  of  measurement  for  measuring 
foot  candles,  was  utilized  to  explain  the  use  of  electric 
lighting  to  commercial  customers,  and  to  explain  on  a 
sound  and  satisfactory  basis  to  the  customer  his  utiliza¬ 
tion  of  energy  for  this  purpose. 

I  speak  particularly  of  these  two  plans  because  they 
were  unique  and  unusual  in  the  industry  as  a  whole,  and 
happened  to  be  fortunate  enough  to  secure  the  award 
in  1933  for  such  unique  commercial  plans  issued  by  the 
Edison  Electric  Institute.  (66) 

Q.  Was  the  work  done  with  this  foot  candlemeter  the 
same  work  that  led  to  the  “Better  Light,  Better  Sight” 
campaign  which  finally  became  a  national  movement? 

A.  It  was.  It  was  the  fundamental  and  basic  principle 
on  which  the  “Better  Light,  Better  Sight”  campaign  was 
eventually  developed  throughout  the  country.  The  policy 
of  the  American  Gas  and  Electric  group  to  merchandise 
only  those  appliances  that  do  not  have  public  acceptance 
has  been  constant  throughout  its  ownership  of  its  sub¬ 
sidiaries. 

It  had  been  the  practice  of  the  subsidiaries  of  the 
American  Gas  and  Electric  Company  to  sell  electric 
refrigerators  until  1933. 

Q.  Why  did  you  stop  then? 

A.  Public  acceptance  and  dealer  outlets  were  such  that 
the  companies  no  longer  needed  to  take  the  direct  sales. 

On  the  other  hand,  the  companies  have  constantly  co- 
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operated  with  dealer  outlets  and  have  continued  such 
cooperation. 

The  cooperation  with  dealer  outlets  in  the  various 
towns  and  cities  to  develop  the  market  for  all  types  and 
kinds  of  appliances  has  been  carried  on  by  the  company 
and  it  has  followed  the  policy  of  not  selling  socket  ap¬ 
pliances  such  as  washing  machines,  irons,  toasters,  electric 
sweepers,  and  so  forth.  (67) 

Q.  T  believe  you  stated  the  policy  has  been  to  sell  only 
those  things  that  have  not  had  broad  enough  commercial 
acceptance  to  have  a  wide-spread  dealer  outlet. 

A.  That  is  true. 

Q.  You  might  mention  to  the  Examiner  the  number 

and  size  of  the  communities  served  bv  these  svstems. 

•  • 

I  think  it  has  some  bearing  on  this  question. 

A.  There  are  approximately  1,741  communities  on  these 
properties,  and  their  average  population  is  roughly  about 
1900  people. 

There  are  a  great  many  communities  that  are  small, 
much  smaller  than  the  average,  200  or  300.  Naturally, 
in  those  small  communities  there  are  no  dealer  outlets 
for  the  so-called  major  current-consuming  devices,  such 
as  the  electric  range  and  the  electric  water  heater,  which 
the  subsidiary  companies  still  continue  to  sell  in  coopera¬ 
tion  with  the  dealers. 

Q.  There  are  no  really  large  metropolitan  centers  on 
any  of  these  three  systems,  are  there? 

A.  No,  there  are  not.  There  are  three  or  four  cities 
that  average  around  100,000,  and  those  are  the  largest 
towns  on  the  system. 

Such  a  plan  was  initiated  on  the  properties  of  the 
American  Gas  &  Electric  Company,  as  I  say,  and  it  is 
still  the  practice  of  many  of  the  other  utilities.  (68) 

A  great  many  other  utilities  used  to  sell  socket  appli¬ 
ances,  and  now  they  have  steadily — or,  many  of  them 
have  steadily  curtailed  that  until  they  sell  now  only  the 
major  current-consuming  devices. 
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This  particular  group’s  line  in  connection  with  the 
electric  water  heating  service,  is  different  than  any  other 
plan  to  my  knowledge  in  the  country. 

Q.  Elaborate  that,  if  you  will.  It  is  a  question  of 
promotion  or  policy,  the  handling  of  which  was  unique 
with  your  system  ? 

A.  This  particular  group  felt  they  needed  the  additional 
business  and  additional  revenue  from  electric  water 
heaters. 

It  must  be  remembered  that  the  American  Gas  and 
Electric  Group,  especially  the  Central  System,  supplies 
service  to  many  of  these  small  towns  that  have  natural 
gas  service  at  quite  low  rates. 

Q.  And  many  of  the  towns  are  in  the  best  bituminous 
coal  fields  in  the  world,  are  they  not? 

A.  That  is  true.  We  felt  that  we  had  no  particular, 
distinctive  knowledge  of  how  electric  water  heating  service 
should  be  supplied,  so  we  chose  one  of  the  competent  men 
from  the  subsidiaries  to  make  a  thorough  survey  of  the 
utility  practices  in  the  country  on  the  supply  of  electric 
water  (69)  heating  service,  rates,  type  and  kind  of  heaters 
used,  methods  of  control,  and  out  of  that  survey — and 
we  had  also  at  that  time  approximately  2,000  water  heater 
customers  that  we  could  examine  ourselves  as  to  their 
load  characteristics — and  we  now  have  about  pretty  close 
to  20,000. 

After  that  survey  was  made  we  thought  that  this  group 
at  least  should  supply  electric  water  heating  service  to 
the  customer  in  the  easiest  possible  manner  for  that  cus¬ 
tomer  to  utilize  it,  and  we  devised  a  tariff  that  seemed 
to  accomplish  that  result. 

At  the  time  it  was  put  into  effect,  and  it  was  put  into 
effect  almost  at  the  same  time  throughout  the  nine  States 
in  which  the  subsidiaries  operate,  to  my  knowledge  there 
was  no  rate  tariff  of  similar  structure. 

On  the  other  hand,  there  have  been  some  similar  struc¬ 
tures — that  is,  I  won’t  say  it  has  been  copied,  but  similar 
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structures  have  been  devised  that  are  of  the  same  basic 
principle. 

It  lias  worked  out  extremely  well,  and  we  think  it  is 
a  sound  pioneering  practice,  as  far  as  rates  are  concerned. 

I  have  not  gone  into  that  in  more  detail,  because  al¬ 
though  it  is  interesting,  it  would  probably  take  an  hour 
or  an  hour  and  a  half.  We  went  into  it  in  quite  some 
detail  in  the  Section  11  (e)  case. 

The  policy  of  the  American  Gas  and  Electric  group  (70) 

with  respect  to  the  building  of  rural  line  extensions  has 

been  to  follow  a  plan  which  would  recognize  the  farmer’s 

desire  for  electric  service  at  a  reasonable  cost  and  which 

would  at  the  same  time  recognize  the  unusual  investments 

necessarv  to  render  rural  service. 

» 

In  102$  a  rural  service  plan  was  developed  in  coopera¬ 
tion  with  the  Pennsylvania  Public  Service  Commission — 

it  must  be  remembered  that  the  Northeast  Pennsvlvania 

* 

System  comes  within  the  jurisdiction  of  the  Pennsylvania 
Commission — which  was  made  effective  throughout  Penn¬ 
svlvania  in  conformitv  with  the  Commission’s  Order  28, 
and  because  of  the  satisfactory  experience  that  the  Ameri¬ 
can  Gas  &  Electric  subsidiary  in  Pennsylvania  had  with 
this  plan,  the  companies  of  the  American  Gas  &  Electric 
group  outside  of  the  State  of  Pennsylvania  early  adopted 
a  similar  plan. 

All  of  the  companies  operate  under  such  a  plan  today 
with  certain  modifications  as  are  required  by  the  State 
regulatory  bodies. 

In  1934,  the  companies  making  up  this  system  com¬ 
pletely  surveyed  the  prospective  business  in  their  rural 
territories  and  have  gone  forward  since  that  time  with 
an  extensive  building  program. 

The  total  expenditures  for  rural  lines  have  amounted 
to  approximately  $27,254,381  with  the  attachment  of 
131,000  customers.  (71) 

Q.  I  think  in  your  testimony  in  the  other  case  you 
described  and  you  might  mention  here,  the  devising  of 
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the  mapping  machine  which  was  towed  behind  an  auto- 
moble  to  enable  you  to  make  a  mechanical  record  for  the 
survey  of  rural  territory  and  prospective  customers.  Was 
that  done? 

A.  Yes.  The  Central  System  operates  in  Southwest 
Virginia,  in  Eastern  Kentucky,  and  Southern  West  Vir¬ 
ginia,  and  in  making  up  this  very  carefully  detailed 
analysis  of  the  prospective  business,  we  found  no  maps 
available  in  those  territories,  and  one  of  the  local  man¬ 
agers  of  the  Central  System  devised  this  extremely  con¬ 
venient  mapping  machine,  which  took  into  consideration 
the  topography  of  the  ground,  the  crookedness  of  the 
roads,  and  all  the  other  needs  necessary  to  quickly  spot 
on  that  map  the  different  types  and  kinds  of  prospective 
customers  and  estimate  the  miles  of  line  that  would 
have  to  be  built  to  thoroughly  cover  the  territory. 

Q.  And  how  many  customers  you  would  get  per  mile 
of  line  if  you  got  them  all? 

A.  That  is  true.  That  mapping  machine  was  of  great 
help,  and  I  think  two  others  were  developed  later  from 
it  on  the  property. 

Q.  Mr.  Sawyer,  you  mentioned  the  figure  of  $27,254,381 
as  total  expenditures  for  rural  lines  within  a  certain 
period.  I  am  not  sure  you  gave  the  period.  What  was 
the  (72)  period? 

A.  Total  to  the  end  of  1939. 

Kural  blanket  requisitions  for  the  construction  of  rural 
lines  for  any  given  year  are  made  up  and  approved  by 
each  of  the  operating  companies  before  the  first  of  each 
calendar  year. 

That  is  to  say,  each  of  these  properties  from  a  survey 
that  was  made  in  1934,  having  had  definite  and  particular 
information,  are  able  to  make  up  a  complete  rural  budget 
for  the  ensuing  year. 

Q.  What  do  you  mean  by  the  adjective  “blanket’’  as 
qualifying  “Blanket  requisition”? 

A.  1  mean  by  that,  a  requisition  covering  all  rural 
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extensions  for  that  particular  subsidiary  for  that  par¬ 
ticular  year. 

Q.  And  within  the  blanket  the  local  manager  makes  the 
extension  where  needed? 

A.  Where  needed,  and  as  he  needs  it,  and  in  such 
manner  and  in  such  type  as  he  needs. 

He  may  make  up  those  estimates  for  that  blanket  based 
upon  a  certain  type  of  construction  or  certain  size  of 
wire,  and  then  in  actual  construction,  because  of  either 
a  change  in  customer  density,  or  something  of  that  nature, 
it  is  entirely  his  privilege  to  build  as  he  sees  fit. 

Prior  to  the  establishment  of  these  rural  blanket  (73) 
requisitions,  each  operating  company  provided  a  requisition 
for  each  individual  line  extension  but  advance  approval 
was  given  by  the  president  of  the  companies  to  these 
expenditures.  The  rates  available  under  the  rural  plans 
existent  on  these  properties  are  the  same  rates  as  are 
available  to  urban  customers  except  that  the  rural  cus¬ 
tomer  is  required  to  guarantee  to  use  a  reasonable  amount 
of  energy. 

That  is  still  the  same  old  basic  Pennsylvania  order  28 
plan. 

Q.  Let  me  understand  that.  Assuming  that  the  cus¬ 
tomer's  use  does  come  up  to  a  minimum  guarantee,  do 
your  farm  customers  get  their  energy  at  precisely  the 
same  rates  as  your  urban  customers? 

A.  They  do,  exactly. 

The  American  Gas  and  Electric  Company  put  into  effect 
a  single  meter  rate  for  domestic  service  in  1930  which, 
in  my  opinion,  contained  a  correct  customer  charge  with 
promotional  features  through  lower  charges  per  kilowatt 
hour  for  energy  used.  In  1934,  and  1935,  there  was  estab¬ 
lished  on  these  properties  a  rate  which  attempted  to  meet 
the  competitive  situations  that  the  sale  of  electric  water 
heaters  demanded. 

I  referred  to  that  a  few  moments  ago.  I  won’t  go  into 
that  in  more  detail  now  because  I  think  it  has  been  covered 
sufficiently.  (74) 
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Q.  I  think  so  too.  But  you  might  explain  what  you 
mean  by  a  single  meter  rate. 

A.  It  had  been  the  practice  of  many  utilities,  including 
our  own,  to  supply  electric  service  for  these  larger  cur¬ 
rent  consuming  devices  as  they  become  more  popular  and 
more  salable,  through  a  separate  meter. 

At  first  electric  cooking  rates — the  electric  range  had 
to  be  connected  to  that  portion  of  the  customer’s  wiring 
that  had  service  delivered  through  a  separate  meter  than 
that  carrying  his  other  service,  which  included  his  socket 
outlets,  and  so  forth.  That  also  is  true  of  electric  water 
heaters  in  many  instances. 

There  was  the  possibility  of  having  two  or  three  meters 
for  each  particular  type  of  usage  that  the  domestic  cus¬ 
tomer  put  the  energy  to. 

When  I  speak  of  single  meter  rates,  I  mean  rates  de¬ 
vised  to  cover  all  the  service  rendered  to  the  domestic 
customer  irrespective  of  his  use  of  that  service. 

Q.  Was  that  in  the  direction  of  eliminating  duplicate 
investment  in  meters  and  also  some  irritation  or  sales 
resistence  there  in  having  more  than  one  meter? 

A.  Oh,  yes.  There  were  benefits  both  for  the  customer 
and  the  company. 

There  was  confusion  in  the  customer’s  mind  as  to  the 
tvpe  and  kind  of  bill  he  received  for  a  specific  service. 
(75) 

At  the  present  time,  uniformly  throughout  the  prop¬ 
erties  of  the  American  Gas  &  Electric  System,  the 
domestic  rates  are  a  single-meter  rate,  with  an  initial 
block  of  energy  at  a  specific  price,  and  only  three  or  four 
other  blocks  at  lower  prices. 

The  structure  of  rates  is  similar  throughout  all  the 
properties. 

The  companies  also  have  a  single  meter  rate  for  com¬ 
mercial  customers  requiring  both  light  and  power,  the 
initial  block  of  which  specifies  the  number  of  kilowatt 
hours  per  kw.  of  monthly  billing  demand.  After  the 
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initial  block  the  rate  drops  rapidly  to  3  cents  or  less 
with  a  final  block  at  1  ys  cents. 

The  demand  is  determined  bv  a  demand  instrument  for 
all  customers  with  demands  of  3  kw.  or  more. 

The  companies  have  in  existence  power  rates  which 
were  devised  by  the  Commercial  Department  of  the 
American  Gas  and  Electric  Company  from  studies  made 
of  customers’  conditions  in  order  to  devise  a  large  power 
tariff  which  would  take  into  consideration  the  amount  of 
capacity  which  the  companies  must  stand  ready  to  supply 
to  the  customer,  the  amount  of  energy  used  by  the  cus¬ 
tomer  and  the  customer’s  load  factor.  The  studies  also 
showed  that  the  rate  must  take  into  consideration  the 
voltage  at  delivery  and  should  give  credits  if  the  cus¬ 
tomer  supplied  transforming  (76)  equipment  which  would 
otherwise  have  to  be  supplied  by  the  companies. 

Q.  You  are  speaking  of  large  industrial  power  cus¬ 
tomers  ? 

A.  Oh,  yes,  sir,  of  an  average  of  50  kilowatts,  or  above. 

Q.  I  don’t  know  if  it  is  clear  to  the  Examiner  that 
important  portions  of  the  business  of  these  systems  is 
industrial;  steel,  chemical,  and  ceramic  industries.  Is 
that  not  true? 

A.  That  is  true. 

These  studies  showed  that  the  power  factor  of  the 
customer’s  load  naturally  influenced  the  cost  of  service 
and,  therefore,  under  a  proper  rate  structure  the  price 
the  customer  should  pay  for  the  service.  A  demand  and 
output  rate  resulted  from  these  studies  which  included 
methods  of  correction  of  customers’  bills  for  average 
monthly  power  factor  conditions  both  above  and  below 
85  per  cent. 

That  rate  was  first  put  into  effect  in  1919  and  1920, 
and  subsequently  all  major  power  rate  schedules  in  the 
system  have  included  therein  similar  correction  for  power 
factor — on  demand  as  well  as  on  consumption  or  bill — 
to  cover  losses  due  to  power  factor. 
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Tlie  subsidiary  companies  secure  all  of  their  advertising 
copy  through  the  medium  of  the  Central  Commercial  (77) 
Department  organization.  The  Commercial  Department 
of  the  American  Gas  and  Electric  Service  Corporation 
actually  acts  as  an  advertising  agency  for  these  companies 
charging  them,  however,  only  actual  costs  for  the  pro¬ 
duction  of  such  advertising.  This  plan  is  to  my  knowl¬ 
edge  unique  in  the  industry  and  I  believe  it  is  the  only 
system  that  has  such  a  plan. 

Q.  The  advertising  so  prepared  covers  not  only  what 
might  be  called  regular  advertising,  but  also  special  cam¬ 
paigns  appropriate  to  the  needs  of  some  particular  oper¬ 
ating  subsidiary? 

A.  It  does.  The  advertising  for  the  year  is  based  on 
the  general  requirements  at  the  requests  of  the  subsidiary 
companies,  but  the  Department  also  acts  for  any  special 
campaigns  or  special  advertisement  requirements  that  the 
subsidiaries  should  find  necessarv. 

Q.  To  what  extent  in  the  development  that  you  so 
briefly  outlined  now,  have  you  and  your  department  had 
contact  with  Electric  Bond  &  Share  or  EBASCO  or  any 
of  its  subsidiaries? 

A.  Well,  actually,  in  all  of  my  29  years  of  service  with 
the  Central  organization  and  with  the  operating  com¬ 
panies,  there  has  never  been  any  effort  by  any  official 
or  person  connected  with  the  management  of  Electric 
Bond  and  Share  Company,  or  Ebasco,  or  the  management 
of  either  of  them  or  their  subsidiaries  to  control  or  to 
influence  the  operation  (78)  and  management,  either  from 
a  sales  promotion  standpoint  or  to  my  knowledge  from  a 
general  operating  standpoint,  the  policies  or  practices  of 
the  American  Gas  and  Electric  Company,  of  any  of  its 
subsidiaries  or  of  the  American  Gas  and  Electric  Service 
Corporation. 

The  Examiner: — Have  you  had  occasion  to  seek  their 
advice  in  connection  with  your  own  activities? 

The  Witness: — I  never  have,  nor  have  any  of  the  men 
in  my  department,  not  on  a  single  occasion. 
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Any  proposals  for  the  establishment  of  sales  policies, 
ratfe  policies  and  operating  policies,  and  contact  between 
the  field  organization  and  the  customers,  with  which  I 
have  had  to  do  in  my  entire  association  with  the  com¬ 
pany,  have  received  approval  only  from  the  president  of 
the  company,  if  approval  was  needed,  and  there  has  been 
no  instance,  to  my  knowledge,  where  I  have  ever  had 
to  consult  any  person  or  officer  of  the  Electric  Bond  and 
Share  Company. 

It  so  happens  that  I  have,  through  my  years  of  associa¬ 
tion  with  the  American  Gas  and  Electric  Company,  been 
a  member  of  the  various  committees  of  the  two  associa¬ 
tions  which  have  as  members  the  public  utilities;  namely, 
the  Edison  Electric  Institute  and  the  Association  of 
Edison  Illuminating  Companies. 

1  happen  to  be  presently  the  president  of  the  latter 
association.  (79) 

Through  this  medium  I  have  become  acquainted  with 
many  of  the  executive  officers  of  other  utilities,  including 
many  of  those  of  Electric  Bond  and  Share  Company, 
and  of  their  subsidiaries.  And  I  have  become  acquainted 
particularly  with  those  men  who  have  been  or  have  had 
charge  of  sales  promotion,  commercial,  customer  relation, 
and  rate  practices  of  other  utilities. 

I  have  been  acquainted  with  the  men  who  have  from 
time  to  time  been  in  charge  of  commercial  activities  for 
the  Electric  Bond  and  Share  Company  and  have  served 
on  sales  committees  with  these  men.  I  also  am  personally 
acquainted,  through  industry  matters,  with  the  personnel 
of  a  number  of  the  operating  subsidiaries  of  the  Electric 
Bond  and  Share  group,  as  w*ell  as  their  executives. 
Through  this  medium  I  have  gained  a  general  knowledge 
of  practices  in  the  Electric  Bond  and  Share  group. 

On  the  other  hand,  there  are  certain  public  reports 
which  are  common  knowledge  within  the  industry  wrhich 
gives  me  guidance  as  to  the  practices  within  other  sys¬ 
tems,  including  the  Electric  Bond  and  Share  group. 

Q.  Among  the  latter  class,  would  be  the  filed  tariffs 
that  every  operating  utility  has  to  have  on  file  with  the 
local  regulatory  authority! 
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A.  Yes,  that  is  true. 

On  the  other  hand,  through  these  two  associations  (80) 
there  are  many  reports  and  papers  which  naturally  we  are 
interested  in  and  read. 

With  this  in  mind,  therefore,  I  would  like  to  mention 
some  instances  where  there  is  a  decided  divergence  of 
thinking  in  the  two  groups  which  has  resulted  in  unlike 
practices  between  the  Electric  Bond  and  Share  Company 
and  the  American  Gas  and  Electric  Company. 

Q.  Here  again,  you  are  not  trying  to  weigh  the  rela¬ 
tive  merits  of  the  divergent  practices,  are  you? 

A.  For  their  conditions  their  practices  may  be  much 
better  than  ours. 

Q.  I  think  the  Examiner  will  take  judicial  notice  of  the 
fact  that  you  probably  believe  your  practices  are  better 
than  theirs. 

A.  For  our  purposes,  yes. 

It  is  my  understanding  that  the  Electric  Bond  and 
Share  Companies  are  divided  into  groups  with  a  sponsor 
for  each  group  who,  I  believe,  is  a  sort  of  liaison  officer 
between  the  local  companies  of  its  group  and  their  Central 
organization. 

Q.  He  is  called  a  sponsor? 

A.  He  is  called  a  sponsor,  I  think.  That  may  not  be 
the  case  always,  but  I  think  so.  Such  type  of  organization 
is  not  existent - 

Q.  You  don’t  have  sponsors?  (81) 

A.  We  don’t  have  sponsors. 

The  Commercial  Department  of  the  Electric  Bond  and 
Share  Company  does,  according  to  my  understanding, 
operate  through  the  medium  of  contact  not  only  with  the 
subsidiary  companies,  but  with  the  sponsor  and  his 
organization. 

In  the  American  Gas  and  Electric  Company  there  is 
direct  contact  with  the  operating  subsidiaries  of  the 
American  Gas  &  Electric  group,  and  particularly  -with 
relation  to  my  owm  duties — duties  of  my  owm  department, 
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with  the  commercial  departments  of  the  subsidiary 
companies. 

I  have  shown  that  in  the  American  Gas  and  Electric 
Group  it  has  been  the  policy  for  years  to  dispose  of 
properties  that  supply  other  utility  service  such  as  water, 
gas,  and  transportation.  It  is  my  understanding  that  in 
the  Electric  Bond  and  Share  Group  there  are  many  com¬ 
panies  that  operate  gas  and  transportation  properties  as 
well  as  electric  and  power  so  that  here,  again,  is  evidence 
of  divergence  of  opinion  in  management. 

In  connection  with  merchandising  policies,  I  have  been 
informed  by  certain  manufacturers  of  electric  appliances 
that  the  American  Gas  and  Electric  plan  of  merchandising 
is  unique  both  as  to  its  methods  and  its  low  financing 
charge  and  that  no  other  company  in  the  country  finances 
its  own  and  dealer  range  and  water  heater  sales  on  such 
a  basis.  On  the  other  hand,  it  is  my  understanding  that 
the  Electric  (82)  Bond  and  Share  Companies  sell  many 
types  and  kinds  of  electrical  appliances.  I  am  not  critical 
of  this  or  of  any  other  policy  as  far  as  that  is  concerned, 
of  the  Electric  Bond  and  Share  Company,  but  I  do  feel 
that  this  sales  policy  is  indicative  of  radically  different 
thinking  in  the  conduct  of  its  business  as  compared  with 
the  American  Gas  and  Electric  Company. 

Q.  You  spoke,  Mr.  Sawyer,  of  financing  both  your  own 
and  dealers  sales  of  appliances.  I  think  a  little  elabora¬ 
tion  would  make  that  clearer  on  the  record,  although  it 
would  be  clear  to  anyone  who  heard  the  other  record. 

A.  Well,  shortly,  we  feel  on  our  properties — I  think 
lots  of  other  utilities  do  too — that  every  cooperation 
should  be  offered  to  the  dealer. 

It  so  happens  on  the  properties  of  American  Gas  and 
Electric  Company,  we  finance  our  own  sales  of  the  two 
items  I  have  spoken  of,  the  water  heater  and  the  range. 

On  the  other  hand,  again,  because  they  have  not  as 
yet  received  general  public  acceptance,  it  has  been  pretty 
hard  to  get  active  dealer  cooperation,  although  last  year 
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there  were  over  nine  hundred  cooperating  dealers  on 
water  heaters  and  ranges  on  these  properties. 

We  base  our  plan  on  this  principle:  That  the  dealer 
should  have  the  same  arguments  in  approaching  the  elec¬ 
tric  customer  of  service  for  the  sale  of  an  electric  water 
heater  (83)  or  range  as  we  have  ourselves,  so  we  make 
contracts  with  the  dealer,  if  he  so  desires,  and  carry  his 
contract  on  the  same  basis  that  we  carry  our  own,  and 
allow  him  to  utilize  our  billing  department  and  billing 
methods  for  those  collections. 

We  simply  buy  that  paper  from  the  dealer  and  he  can 
sell  on  the  same  basis  of  over-riding  charge  for  financing 
as  we  do  for  ourselves,  and  we  handle  it  as  though  it  had 
been  sold  by  us. 

Q.  And  no  customer  can  say  to  the  dealer,  “If  I  buy 
my  range  from  the  Electric  Company  I  will  get  it  on 
much  better  terms”? 

A.  That  is  right.  And  the  dealer  can  not  say  that  we 
have  a  medium  of  billing  in  partial  payments  that  he 
does  not  have. 

So  far  as  rural  electrification  is  concerned,  I  have  de¬ 
scribed  our  policies  which  are  uniform  except  deviations 
to  comply  with  State  Commission  regulations. 

So  far  as  I  know,  there  is  no  uniform  policy  in  effect 
throughout  the  companies  of  the  Electric  Bond  and  Share 
group  and  I  believe  there  is  one  company  which  has 
no  definite  plan  but  judges  each  line  on  its  own  merits. 
I  am  informed  that  the  Electric  Bond  and  Share  Com¬ 
panies  sometimes  finance  rural  lines,  in  other  cases  they 
are  financed  by  this  customer,  in  others  by  both  the  com¬ 
pany  and  the  customer  as  (84)  contrasted  with  our  uni¬ 
form  policy  of  lines  financed  by  the  subsidiary  companies. 

Q.  Your  uniform  policy  on  rural  lines  is  that  the  com¬ 
pany  finances  them  providing  the  prospective  customers 
will  undertake  to  meet  the  guaranteed  minimum  of  con¬ 
sumption? 

A.  That  is  right. 
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Q.  Proceed,  Mr.  Sawyer. 

A.  Among  our  companies,  the  rural  customer  is  always 
entitled  to  the  urban  rate,  subject,  however,  to  his  use  of 
the  guarantee.  So  far  as  I  know  this  is  not  always  or 
uniformly  the  case  with  the  companies  of  the  Electric 
Bond  and  Share  Group. 

I  think  there  are  certain  instances  in  which  there  is  a 
surcharge  placed  on  the  rural  customer  over  and  above 
urban  rates.  1  am  speaking  now  of  subsidiaries  of  the 
Electric  Bond  and  Share.  In  others,  there  are  special 
rates  for  rural  customers. 

As  a  matter  of  fact,  so  far  as  rates  are  concerned,  in 
the  American  Gas  and  Electric  Company  System,  as  I 
have  said,  the  Commercial  Department  lias  always 
handled  all  matters  pertaining  to  the  development  and 
filing  of  rates. 

Q.  Is  that  usual  in  the  power  industry? 

A.  It  is  with  some  companies,  but  not  very  few.  Usually 
there  is  a  separate  department  set  up. 

As  a  matter  of  fact,  so  far  as  I  know,  I  think  the  (85) 
Electric  Bond  and  Share  has  an  entirely  separate  rate  de¬ 
partment  which  undoubtedly  cooperates  with  its  legal  and 
commercial  departments,  but  I  draw  that  simply  as  a 
conclusion. 

Q.  The  philosophy  of  your  thinking  is  that  rates  must 
essentially  be  competitive? 

A.  I  think  so,  and  we  have  proceeded  on  that  practice 
for  a  great  many  years. 

I  have  had  occasion  recently  to  examine  rather  care¬ 
fully  the  rates  of  Electric  Bond  and  Share  Subsidiaries 
set  forth  in  the  National  Electric  Rate  Book,  published 
by  the  Federal  Power  Commission.  The  last  complete 
issue  of  the  Rate  Book  is  for  the  year  1939. 

'And  I  find  in  that  analysis  very  complete  evidence  of 
dissimilarity  in  rate-making  theories  and  rate  standardiza¬ 
tion  ideas  between  the  two  organizations. 

!Q.  Did  you  say  similarity  or  dissimilarity? 
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A.  Dissimilarity. 

As  I  have  said,  we  have  universally  a  block  type  of 
residence  rate.  The  Electric  Bond  and  Share  Companies 
have  a  wide  variety  of  types,  which  include  block  types 
plus  a  customer  charge,  the  simple  block  type,  block  Hop- 
kinson  demand  rates  on  a  room  basis,  block  rates  with  a 
superimposed  charge  when  the  demand  exceeds  a  certain 
amount.  This  is  a  proper  standard  class  of  rates  but 
decidedly  dissimilar.  (86) 

Throughout  our  Central  and  Northeast  Pennsylvania 
Systems,  the  top  block  of  the  rate,  except  in  Kingsport, 
Tennessee,  is  five  cents. 

Q.  That  is  the  domestic  tariff? 

A.  That  is  the  domestic  tariff. 

Because  of  the  variety  of  rates  in  the  Electric  Bond 
and  Share  system,  it  would  be  misleading  to  quote  a  top 
rate  for  all  of  them,  but  according  to  the  last  Federal 
Power  Commission  the  cost  of  25  kw-hrs.  a  month  is 
different  for  nineteen  out  of  twenty-two  principal  cities 
served  by  the  Electric  Bond  and  Share  Group. 

In  our  companies  in  the  Central  System,  with  the  ex¬ 
ception  of  the  Town  of  Kingsport,  which  has  been  de¬ 
scribed  in  the  11  (e)  case,  they  are  identical.  The  cost  of 
25  kilowatt  hours  on  the  Northeast  Pennsylvania  is  iden¬ 
tical  for  each  customer. 

Q.  And  for  each  customer  if  he  meets  the  required 
minimum  ? 

A.  That  is  true,  and  the  same  is  true  as  to  the  South 
Jersey  System. 

Q.  But  the  level  of  rate  is  there  higher,  isn’t  it? 

A.  Yes.  That  is  a  resort  section,  with  certain  charac¬ 
teristics  that  lead  to  a  higher  top  load. 

Q.  It  is  a  long  way  from  the  coal  mines,  among  other 
things?  (87) 

A.  I  have  previously  referred  to  the  universality  of 
single  meter  rates  throughout  all  companies  in  the  Ameri¬ 
can  Gas  and  Electric  System.  Twelve  of  the  companies 
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of  the  Electric  Bond  and  Share  Group  do  not  have  single 
meter  rates.  I  am  referring  to  domestic  rates. 

I  have  also  referred  to  the  water  heater  clause  in  our 
domestic  service  tariff,  which  has  been  adopted  by  all  of 
our  affiliated  companies  and  is  identical  for  all  of  them. 
In  the  companies  of  the  Electric  Bond  and  Share  Group, 
water  heater  rates  are  largely  controlled  off-peak  rates 
which  are  based  upon  an  entirely  different  idea  of  water 
heater  rate  making  from  that  which  is  employed  by  our 
companies. 

There  is  not  only  an  absence  of  rate  standardization 
system-wide  in  the  Electric  Bond  and  Share  System,  but 
in  some  instances  a  variety  of  domestic  service  rates 
exist  within  a  single  company,  and  with  one  or  two  very 
minor  exceptions  such  condition  does  not  exist  within  the 
American  Gas  and  Electric  Group. 

Of  course,  I  am  again  not  attempting  in  any  way  to 
draw  conclusions  as  to  the  merit,  but  simply  pointing  out 
these  variances  in  the  policies. 

Under  commercial  service  the  Federal  Power  Commis¬ 
sion  rate  book  shows  that  out  of  some  22  companies  in 
thfe  Electric  Bond  and  Share  Group  approximately  12 
companies  have  a  demand  and  energy  rate  for  commercial 
service  that  is  (88)  similar  to  our  so-called  commercial 
service  rate  and  which  is  standard  among  all  of  our  com¬ 
panies.  The  other  companies  of  the  Electric  Bond  and 
Share  Group  have  commercial  service  rates  in  a  variety  of 
forms  and  in  some  instances  a  single  company  lias  a 
variety  of  rates  for  this  one  service. 

While  many  of  the  Electric  Bond  and  Share  properties 
have  power  factor  clauses,  these  clauses  generally  speak¬ 
ing  apply  to  demand  only.  Power  factor  provisions  do 
not  apply  on  customer’s  kilowatt-hour  consumption  or 
total  bill.  Nine  of  the  Electric  Bond  and  Share  Com¬ 
panies  have  no  power  factor  provisions  in  their  tariffs 
■whatsoever. 

'Q.  Your  companies  have  power  factor  provisions  that 
apply  both  to  demand  and  consumption,  do  they  not? 


H.  21/.  Sawyer,  Direct  Examination.  130 

A.  That  is  true. 

In  connection  with  such  rate  cases  and  rate  matters  as 
have  come  before  the  Public  Utility  Commissions  involv¬ 
ing  the  subsidiaries  of  the  American  Gas  and  Electric 
Company  in  the  various  States  in  which  they  operate, 
there  has  never  been  an  instance,  to  my  knowledge,  where 
any  person  employed  by  the  Electric  Bond  and  Share 
Company,  or  any  officer  thererof,  has  ever  taken  part  in 
the  preparation  of  any  information  for  these  rate  cases 
or  other  data  or  testimony  to  be  presented  to  these  regu¬ 
latory  bodies.  In  connection  with  all  rate  matters  the 
President  of  the  particular  subsidiary  (89)  involved  has 
had  the  final  say  in  determining  what  policies  were  to  be 
f  ollowed. 

Q.  Have  you  in  your  commercial  departments,  and  I 
mean  by  that  not  only  the  commercial  department  of  the 
service  corporation,  but  the  commercial  departments  of 
the  operating  subsidiaries,  any  number,  any  appreciable 
number  or  any  Electric  Bond  and  Share  men  who  came 
from  their  operating  companies? 

A.  No,  I  can’t  at  the  present  time  remember  a  single 
man  in  any  department  that  I  had  anything  to  do  with 
that  was  ever  employed  by  the  Electric  Bond  and  Share. 

I  have  none  in  my  own  department  personnel.  All 
these  men  came  from  our  operating  organizations,  or  our 
own  subsidiary  corporations. 

Of  course,  there  may  be  employees  that  were  members 
of  the  Electric  Bond  and  Share  and  may  have  left  and 
searching  for  reemployment  came  to  us,  but  none  that  I 
have  any  knowledge  about. 

Q.  I  haven’t  that  kind  of  an  exception  in  mind.  You 
mean  a  nomadic  draftsman,  I  suppose.  I  am  speaking 
more  of  directing  personnel. 

A.  That  is  true.  I  have  pointed  out  that  the  adver¬ 
tising  plans  of  the  American  Gas  and  Electric  Company 
are  unique  in  the  industry.  They  are  totally  different, 
so  far  as  my  knowledge  goes,  from  those  in  the  Electric 
Bond  and  (90)  Share  Group. 
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This  Commission,  the  Securities  and  Exchange  Com¬ 
mission,  by  their  order  in  the  application  of  the  American 
Ga£  and  Electric  Service  Corporation  for  approval, 
stated  that  this  group  performed  somewhat  greater  man¬ 
agerial  services  than  was  common  practice  in  the  industry. 

I  could  go  on  and  make  a  recitation  of  innumerable 
plans  and  policies  that  are  in  existence  for  the  operation 
of  the  subsidiary  companies  in  relation  to  their  contacts 
udth  customers,  sales  promotion,  organization,  and  other 
items,  so  far  as  our  particular  subsidiaries  are  concerned. 

In  almost  every  instance  they  differ  materially  from 
the  practices  in  effect  by  the  subsidiaries  of  the  Electric 
Bond  and  Share  Company,  and  I  should  like  to  repeat 
what  I  have  already  said  previously,  that  in  all  my  years 
of  experience  with  the  American  Gas  and  Electric  Group, 
in  no  instance  have  I  ever  been  persuaded  toward  the 
policies  established  by  any  contact  with  the  personnel  or 
officers  of  the  Electric  Bond  and  Share  Company. 

Mr.  Ballard: — Mr.  Examiner,  is  there  any  phase  of 
Mr.  Sawyer’s  testimony  which  you  would  like  to  have 
him  elaborate?  That  completes  the  condensed  prepara¬ 
tion  he  made  for  the  purposes  of  this  case. 

The  Examiner: — I  am  entirely  satisfied. 

Mr.  Kaufman: — I  think  I  can  finish  my  cross  examina¬ 
tion  (91)  of  Mr.  Sawyer  this  afternoon,  if  I  may  have  a 
moment  with  Mr.  Ballard. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — We  will  take  a  short  recess. 

(Whereupon  a  short  recess  was  taken,  at  the  conclusion 
of  which  the  following  occurred) : 

Cross  Examination. 

By  Mr.  Kaufman: 

Q.  What  salary  do  you  make,  Mr.  Sawyer,  per  annum? 

A.  My  present  salary  is  $18,500. 

Q.  What  was  your  last  previous  salary? 
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A.  $15,500. 

Q.  When  were  you  raised  to  $18,500? 

A.  I  don’t  remember  the  exact  month;  I  think  it  was 
in  August  of  1939. 

Q.  Are  you  subject  to  the  complete  supervision  of  Mr. 
George  N.  Tidd,  President  of  American  Gas  and  Electric 
Company  ? 

A.  I  am. 

Q.  Do  you  know  what  salary  Mr.  Tidd  makes? 

A.  I  have  seen  it  published  in  the  papers. 

Q.  What  was  that  salary? 

A.  My  recollection  is  that  it  is  $75,000. 

Q.  And  that  is  generally  accepted  as  the  correct  (92) 
figure  in  inter-organization  gossip? 

A.  I  assume  so.  I  don’t  pay  much  attention  to  gossip. 

Q.  Have  you  ever  been  on  the  Board  of  Directors  of 
American  Gas  and  Electric  Company? 

A.  No,  I  never  have. 

Q.  Have  you  ever  been  on  the  Board  of  Directors  of 
any  Electric  Bond  and  Share  subsidiary  company? 

A.  I  never  have. 

Q.  Or  on  the  Board  of  Electric  Bond  and  Share  Com¬ 
pany? 

A.  I  never  have. 

Q.  Have  you  been  on  the  Board  of  Directors  of  any 
New  York  bank? 

A.  I  have  not. 

Q.  Did  you  know  “General”  R.  E.  Breed? 

A.  Yes,  I  knew  Mr.  Breed. 

Q.  What  was  Mr.  Breed’s  position  with  the  American 
Gas  and  Electric  Company? 

A.  Well,  Mr.  Breed  was  president  of  the  company  and 
subsequently  Chairman  of  the  Board. 

Q.  Until  wiiat  date  was  Mr.  Breed  connected  with  the 
company? 

A.  Well,  until  the  date  of  his  death,  as  I  recollect 
it.  (93) 
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Q.  Approximately  when? 

A.  I  don’t  remember.  I  think  it  was  in  1927.  I  frankly 
don’t  remember,  Mr.  Kaufman. 

Q.  I  believe  the  record  will  show  it  is  1926  or  there¬ 
abouts.  Has  Mr.  Tidd  been  president  of  the  company 
since  Mr.  Breed  died? 

A.  He  has. 

Q.  Were  you  subject  to  the  supervision  of  Mr.  Breed 
during  the  time  he  was  president  of  the  company? 

A.  Not  directly.  I  was  subject  to  the  supervision  of 
Mr.  Tidd,  who  was  then  vice  president  and  general 
manager. 

Q.  And  Mr.  Tidd  was  subject  to  the  supervision  of  Mr. 
Breed? 

A.  Yes. 

Q.  Did  you  know  at  the  time  lie  was  subject  to  the  in¬ 
direct  supervision  of  Mr.  Breed,  that  he  was  a  director 
of  many  companies  of  the  Electric  Bond  and  Share 
System  ? 

A.  No,  I  didn't  know  that. 

The  Examiner: — Who  was? 

Mr.  Kaufman: — Mr.  Tidd. 

The  Witness: — I  knew  he  was  of  some. 

By  Mr.  Kaufman: 

Q.  You  were  not  particularly  interested  in  what  com¬ 
panies  or  whether  lie  was  or  was  not?  (94) 

A.  No. 

Q.  Did  you  know  that  Mr.  Tidd  was  a  director  of 
several  companies  in  the  Electric  Bond  and  Share  System? 

A.  I  may  have  heard  that,  Mr.  Kaufman,  but  I  was 
totally  uninterested.  There  was  no  reason  for  my  inquiry. 

Q.  Who  was  Mr.  S.  Z.  Mitchell? 

A.  Mr.  S.  Z.  Mitchell  was  Chairman  of  the  Board  at  one 
time  of  American  Gas  and  Electric  Company. 

Q.  Until  what  date  was  he  Chairman  of  the  Board  of 
American  Gas  and  Electric  Company? 

A.  Well,  I  can’t  give  you  that  date,  but  until  such  time 
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as  Mr.  Breed  became  Chairman  of  the  Board,  as  I 
recollect. 

Q.  Did  not  Mr.  Mitchell  go  back  as  Chairman  of  the 
Board  after  Mr.  Breed’s  death  until  1933,  or  thereabouts? 

A.  I  think  he  did. 

Q.  Do  you  know  what  position  Mr.  Mitchell  had  with 
Electric  Bond  and  Share  Company? 

A.  At  those  various  times? 

Q.  Yes. 

A.  No,  frankly  I  can’t  remember  what  particular  posi¬ 
tions  he  had  at  the  various  times. 

Q.  Did  you  know  that  for  some  years  before  his  retire¬ 
ment  in  1933  he  was  Chairman  of  the  Board  of  Electric 
Bond  and  Share  Company?  (95) 

A.  Yes. 

Q.  Do  you  know  that  since  1933  Mr.  C.  E.  Groesbeck 
has  been  Chairman  of  the  Board  of  Electric  Bond  and 
Share  Company? 

A.  Yes,  I  know  he  has  been. 

Q.  What  position  did  Mr.  Groesbeck  have  with  Ameri¬ 
can  Gas  and  Electric  Company? 

A.  Well,  he  has  been  Chairman  of  the  Board  since,  I 
think,  Air.  Mitchell’s  retirement,  and  after  Mr.  Mitchell 
went  back  on  after  Mr.  Breed’s  death. 

Q.  Did  you  have  any  contact  until  Mr.  Mitchell? 

A.  I  met  Mr.  Mitchell  a  couple  of  times  personally,  but 
not  in  a  business  way  at  all.  (96) 

Q.  You  never  met  him  because  you  were  not  a  director? 

A.  No,  sir. 

Q.  Did  you  have  any  contact  with  Mr.  Groesbeck? 

A.  Not  in  connection  with  the  companies  at  all. 

Q.  You  had  none? 

A.  That  is  true. 

Q.  How  often  would  vou  sav  vou  had  contact  with  Mr. 
S.  Z.  Mitchell  during  the  time  he  was  Chairman  of  the 
Board  of  American  Gas  and  Electric  Company? 

A.  Very  few.  I  would  not  attempt  to  estimate  it,  but 
I  urould  not  say  over  eight  or  ten  times. 
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Q.  You  made  the  statement  on  your  direct  examination, 
Mr.  Sawyer,  and  I  believe  substantially  that  your  sales 
organization  or  sales  promotion  organization  had  had 
no  contact  with  Electric  Bond  and  Share  Company  or 
with  Ebasco  Service  Corporation? 

A.  That  is  in  the  conduct  of  or  devising  any  of  their 
plans.  They  may  have  been  on  industry  committees. 

Q.  No  direct  contacts  from  the  point  of  view  of  the 
business  or  organization  of  American  Gas  and  Electric 
Company  ? 

A.  That  is  right. 

!Q.  When  you  say  Electric  Bond  and  Share  and  Ebasco 
Services  do  you  think  in  terms  of  organization  or  do  you 
(97)  think  in  terms  of  personalities? 

A.  I  think  I  think  in  terms  of  an  organization. 

Q.  Do  you  know  Mr.  Farrar? 

A.  No,  1  have  never  seen  Mr.  Farrar. 

Q.  Do  you  know  that  he  was  a  director  of  American 
Gas  and  Electric  Company? 

A.  I  do  not  know  that  he  was. 

Q.  Do  you  know  he  was  a  director  of  Electric  Bond 
and  Share? 

A.  Yes. 

Q.  Do  you  know  Mr.  Wehrhane? 

A.  Yes. 

Q.  Did  you  have  any  contact  with  Mr.  Wehrhane? 

A.  None  as  far  as  my  duties  were  concerned. 

Q.  What  were  your  contacts  with  Mr.  Wehrhane? 

A.  I  played  golf  with  him  a  couple  of  times. 

Q.  Did  you  know  Mr.  Wehrhane  was  a  director  of  com¬ 
panies  in  Electric  Bond  and  Share  system? 

A.  No,  frankly  I  did  not. 

Q.  Did  you  know  Mr.  Tilney? 

A.  No. 

Q.  Did  you  know  Mr.  Tilney  was  a  director  of  Electric 
Bond  and  Share  Company? 

A.  No,  I  did  not. 
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Q.  Did  you  know  Mr.  Ernest  B.  Tracy? 

A.  I  met  Mr.  Tracy.  (98) 

Q.  Have  you  had  anv  business  dealings  with  Mr.  Tracv? 
A.  No. 

Q.  Did  you  know  he  was  a  director  of  certain  com¬ 
panies  in  Electric  Bond  and  Share? 

A.  Yes,  I  have  heard  that  he  was. 

The  Examiner: — How  about  the  other  two  gentlemen. 
Welirhane  and  the  other,  were  they  also  directors  of 
American  Gas  and  Electric? 

Mr.  Kaufman: — Pardon  me.  I  should  clear  that  up. 
By  Mr.  Kaufman: 

Q.  All  these  gentlemen  have  been  directors  at  some  time 
of  American  Gas  and  Electric  Company? 

A.  Yes. 

Q.  And  Mr.  AYehrhane  and  Mr.  Farrar  were? 

A.  Yes. 

Q.  Mr.  Groesbeck  is  now? 

A.  That  is  right. 

The  Examiner: — That  is  to  sav  thev  are  connected  in 

•»  * 

some  way  both  with  American  Gas  and  Electric  and  Elec¬ 
tric  Bond  and  Share. 

Mr.  Ballard: — Y"es,  they  were  at  some  time. 

The  Examiner: — Or  are  now? 

Mr.  Ballard  : — All  of  which  will  be  brought  out  by  Mr. 
Kaufman  in  his  direct  case  on  charts  he  has  made  from 
(99)  our  records. 

By  Mr.  Kaufman: 

Q.  Did  you  know  Mr.  S.  A.  Mitchell,  the  son  of  S.  Z. 
Mitchell  ? 

A.  I  think  I  have  met  Mr.  Mitchell,  but  I  could  not  sav 
that  I  know  him. 

Q.  Did  you  know  that  he  has  been  a  director  of  com¬ 
panies  in  the  Electric  Bond  and  Share  System? 

A.  Not  of  my  knowledge.  I  have  heard  it  so  stated. 

Q.  How  do  you  account  for  your  unfamiliarity  with  the 
members  of  the  Board  of  Directors  of  American  Gas  and 
Electric  Company? 
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A.  By  my  testimony  heretofore,  I  have  always  reported 
to  Mr.  George  X.  Tidd  while  he  was  Vice  President  and 
General  Manager,  and  subsequently  since  he  has  been 
President. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner  : — On  the  record. 

Bv  Mr.  Kaufman: 

» 

Q.  Is  it  your  testimony,  Mr.  Sawyer,  that  you  believe 
that  generally  American  Gas  and  Electric  practices  with 
respect  to  your  field,  which  is  sales  promotion,  are  best 
for  American  Gas  and  Electric  Company  while  Electric 
Bond  and  Share  practices  are  best  for  Electric  Bond  and 
(100)  Share  Company? 

A.  Well,  I  would  say  in  our  field  our  practices  are  best 
for  American  Gas  and  Electric  Company.  I  don't  know 
sufficient  of  the  details  other  than  the  sources  of  informa¬ 
tion  I  have  had  available  and  testified  to  this  afternoon. 
I  don’t  think  I  should  be  in  complete  familiarity  with 
Electric  Bond  and  Share  and  subsidiaries  to  say  whether 
they  were  best  or  weren't  the  best. 

Q.  American  Power  and  Light  Company  is  a  subsidiary 
holding  company  of  Electric  Bond  and  Share,  is  it  not? 

A.  Yes,  I  have  understood  it  is. 

Q.  American  Power  and  Light  has  operating  subsidiary 
companies  in  the  Far  West  in  states  like  Washington, 
Idaho,  Utah  and  so  on,  does  it  not? 

A.  Yes,  I  think  Washington  Water  Power  Company  and 
Idaho  Power  Company,  I  believe  are  American  Power  and 
Light  subsidiaries,  but  I  would  not  swear  to  it.  I  am 
not  concerned  with  them. 

Mr.  Kaufman: — Strike  that.  I  am  incorrect  on  that. 

The  Witness: — That  shows  mv  unfamiliaritv. 

By  Mr.  Kaufman: 

Q.  They  have  properties  in  Nebraska,  I  believe,  the 
record  shows.  They  have  properties  in  Montana  and 
properties  in  Washington. 
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A.  You  are  speaking  of  Electric  Bond  and  Share?  (101) 

Q.  American  Power  and  Light  Corporation,  or  Com¬ 
pany,  rather? 

A.  They  may.  I  am  not  familiar  with  what  particular 
subsidiaries  are  part  of  which  holding  company  in  Elec¬ 
tric  Bond  and  Share.  I  can  refresh  my  memory,  however. 

Q.  I  believe  the  record  will  show  that,  and  let  us  assume 
that  for  the  purpose  of  this  discussion. 

A.  All  right. 

Q.  Those  states  differ  to  a  good  degree  territorially 
from  the  territory  in  which  American  Gas  and  Electric 
Company  properties  are  operated,  do  they  not? 

A.  Yes,  I  would  say  so. 

Q.  Load  conditions  differ  in  those  states. 

A.  They  might. 

Q.  They  are  not  industrialized  to  the  same  extent  that 
the  American  Gas  and  Electric  territory  is  industrialized. 
You  don’t  have  coal  mines  or  steel  mills  in  Montana, 
do  you? 

A.  No.  On  the  other  hand,  Mr.  Kaufman,  it  seems  to 
me  that  I  am  incompetent  to  say  because  outside  of  my 
general  reading  I  have  never  been  west  of  the  Mississippi. 

Q.  Electric  Power  and  Light  Company,  and  let  us  as¬ 
sume,  I  believe  the  record  shows  this,  and  let  us  assume 
this  for  the  purposes  of  this  discussion,  they  operate  in 
Utah,  in  Colorado,  in  Idaho  and  in  Arkansas.  M  ould  you 
say  (102)  that  the  same  statement  that  you  have  just 
made  concerning  the  American  Power  and  Light  Company 
would  hold  good  as  to  those  subsidiaries  of  Electric  Power 
and  Light  Corporation? 

A.  Yes. 

Q.  Do  you  suppose  it  would  feasible  to  conduct  a 
sales  campaign  like  the  one  you  described  in  1935  in 
Idaho  or  other  sparsely  settled  districts  with  long  dis¬ 
tances  to  travel? 

A.  I  frankly  would  not  know  without  thoroughly  ex¬ 
amining  the  properties.  It  might  be  feasible  or  might  not. 
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Q.  In  other  words  you  have  not  attempted  in  any  way 
to  determine  whether  these  differences  which  you  have 
described  in  vour  organization  between  the  Electric  Bond 
and  Share  System  and  American  Gas  and  Electric  Com¬ 
pany  are  due  to  the  two  systems  being  under  different 
control  or  whether  it  is  due  to  the  fact  there  are  certain 
fundamental  differences  territorially,  or  load  conditions 
or  otherwise  between  those  two  systems? 

A.  No,  I  haven’t  made  such  a  determination,  but  I 
think  it  is  only  proper  to  say  the  fact  we  have  made  in 
our  companies  a  determination  of  the  policies  based  on 
complete  knowledge  of  our  own  properties  with  no  im¬ 
pression  on  those  policies  of  any  differences  which  might 
exist  in  Electric  Bond  and  Share  subsidiaries  has  some 
merit. 

Mr.  Kaufman: — That  is  all.  (103) 

Mr.  Ballard  : — I  want  to  ask  just  one  or  two  questions. 

Re-Direct  Examination. 

By  Mr.  Ballard: 

Q.  How  many  states  do  your  three  systems  taken  to¬ 
gether  operate  in? 

A.  In  nine  states. 

Q.  Can  you  name  them? 

A.  Tennessee,  Kentucky,  West  Virginia,  Virginia,  Ohio, 
Indiana,  Michigan,  Pennsylvania  and  New  Jersey. 

Q.  And  do  those  nine  states,  the  portions  of  them  served 
by  your  operating  companies  comprise  different  types  of 
territory  ? 

A.  Oh,  yes,  decidedly. 

Q.  I  think  you  developed  in  some  detail  the  intensive 
farming  territorv  in  Indiana,  did  vou  not? 

A.  i'  did. 

Q.  There  are  no  coal  mines  or  steel  mills  in  the  south¬ 
ern  portion  of  New  Jersey,  are  there? 

A.  There  are  not. 

Q.  In  the  matter  of  rural  electrification  in  flat  terrain 
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rural  territory  there  is  some  degree  of  similarity  even 
if  one  crosses  the  state  line  from  Illinois  into  Kansas! 

A.  It  does. 

Q.  Two  meter  rates  as  compared  with  one  meter  rate 
is  a  question  not  affected  by  terrain,  is  it!  (104) 

A.  Nor  type  or  kind  of  business. 

Q.  Take  one  of  the  situations  that  both  you  and  Mr. 
Sporn  pointed  out,  a  difference  in  practice  between  your 
northeast  Pennsylvania  System  lying  in  the  Lackawanna 
Valley  and  your  neighbor  on  the  immediate  left  is  Penn¬ 
sylvania  Power  and  Light  Company,  is  it  not! 

A.  Yes. 

Q.  You  are  familiar  with  that  territory,  are  you  not! 

A.  I  am  familiar  with  the  territorv. 

* 

Q.  Do  you  think  the  difference  in  those  two  territories 
accounts  for  the  differences  in  practice  you  have  pointed 
out! 

A.  Not  in  any  degree. 

Q.  You  operate  in  Virginia  and  clear  to  Tennessee! 

A.  Yes. 

Q.  And  right  south  of  you  is  Carolina  where  there  is  a 
subsidiary  of  Electric  Bond  and  Share? 

A.  Yes,  right  across  the  state  line. 

Q.  Is  there  any  marked  difference  in  the  terrain  indus¬ 
trial  or  social  characteristics  when  you  cross  that  state 
line? 

A.  No. 

Q.  Is  there  a  difference  in  accounting  for  the  practices 
which  you  have  pointed  out? 

A.  Not  in  my  opinion.  (105) 

Mr.  Ballard: — That  is  all. 

Re-Cross  Examination. 

By  Mr.  Kaufman: 

Q.  Do  you  know  what  year  the  Rural  Electrification  Act 
was  passed? 
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A.  I  think  that  it  was  in  1934.  I  am  not  certain,  but  I 
believe  it  was. 

Mr.  Kaufman: — That  is  all,  thank  you. 

The  Examiner: — I  should  just  like  to  ask  one  question. 

By  The  Examiner: 

Q.  You  spoke  of  selling  certain  equipment.  Earlier  you 
sold  more  equipment  than  you  are  now  selling.  Now  you 
sell  heaters,  water  heaters  and  ranges.  Now  who  have 
you  been  purchasing  equipment  from  largely? 

A.  That  is  that  type  of  equipment? 

Q.  That  type  of  equipment  and  equipment  in  general. 

A.  We  purchased  from  all  types  and  kind  of  manufac¬ 
turers  of  electrical  equipment.  Restricting  it  to  the  mer¬ 
chandise  when  we  were  selling  electric  refrigerators  we 
were  buying  from  the  then  four  largest  manufacturers  of 
electric  refrigerators. 

By  Mr.  Ballard: 

Q.  Who  were  they? 

A.  The  Servel  Corporation,  the  Frigidaire  Corpora- 
(106)  tion,  the  Kelvinator  and  the  General  Electric  Com¬ 
pany. 

Since  we  have  been  selling - 

By  The  Examiner: 

Q.  (Interposing)  Do  you  divide  your  purchases  ratably 
among  all  four? 

A.  No,  as  a  matter  of  fact  that  is  a  question  of  localized 
management  on  our  properties,  their  desires  and  wishes. 
At  the  present  time  our  companies  are  selling  electric 
ranges  in  a  subsidiary  company,  a  certain  operating  divi¬ 
sion  in  that  company  is  selling  Westinghouse  ranges  be¬ 
cause  they  prefer  to  sell  Westinghouse  ranges,  whereas  in 
another  operating  division  of  that  subsidiary  they  are 
selling  Hot  Point  ranges  manufactured  bv  the  General 
Electric  Company. 

Q.  Have  you  made  purchases  of  larger  equipment, 
transformers,  generators  and  so  forth  indiscriminately 
from  all  companies? 
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A.  I  think  we  have.  Mr.  Sporn  is  more  familiar  with 
the  purchase  of  that  material. 

The  Examiner: — That  is  all  I  want. 

(Witness  excused.) 

The  Examiner: — We  will  adjourn  until  tomorrow  at  10. 
(Whereupon,  at  4:10  o’clock  P.  M.,  the  hearing  in  the 
above-entitled  matter  was  adjourned  until  10  o’clock 
A.  M.,  Thursday,  June  13,  1940.)  (107) 

Before  the  Securities  and  Exchange  Commission. 

File  No.  31-425. 

In  the  Matter  of 

American  Gas  and  Electric  Company. 

Hearing  on  application  pursuant  to  Section  2  (a)  (8) 
of  the  Public  Utility  Holding  Company  Act  of  1936. 

Hearing  Room  1103, 

Securities  and  Exchange  Commission  Bldg., 
Washington,  D.  C., 

Thursday,  June  13,  1940. 

Met,  pursuant  to  adjournment,  at  10  o’clock  A.  M. 
Before : 

Raoul  Berger,  Trial  Examiner. 

Appearances : 

As  heretofore  noted.  (108) 

Proceedings. 

The  Examiner: — Are  we  ready  to  go  forward? 

Mr.  Ballard: — Mr.  Burchill,  will  you  take  the  stand? 
Whereupon  Joseph  M.  Burchill,  a  witness  produced  by 
and  on  behalf  of  the  applicant,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

By  The  Examiner: 

Q.  Will  you  give  the  reporter  your  name  and  address? 
A.  Joseph  M.  Burchill,  Forest  Hills,  New  York. 
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By  Mr.  Ballard: 

Q.  Mr.  Burchill,  will  you  describe  your  present  and 
past  connections  with  the  American  Gas  and  Electric 
Company  and  your  experience  generally  in  the  electrical 
industry  ? 

A.  I  became  connected  with  American  Electric  Power 
Company,  which  was  a  holding  company,  with  offices  in 
Philadelphia,  in  the  year  1908.  That  holding  company 
controlled  a  large  number  of  street  railway,  electric  and 
gas  operating  properties  scattered  throughout  the  country. 

1  remained  continuously  in  the  employ  of  that  company, 
serving  in  practically  every  one  of  its  departments,  up  to 
and  including  the  position  of  assistant  to  the  General  (109) 
Manager  of  the  company. 

In  1924  that  company,  the  American  Electric  Power 
Company,  control  of  it  was  acquired  by  American  Gas 
and  Electric  Company,  and  in  192(3  T  came  to  New  York 
as  an  employee  of  the  American  Gas  and  Electric  Com¬ 
pany,  where  I  have  been  located  continuously  since. 

I  became  assistant  to  Mr.  Tidd,  the  President  of  the 
company,  in  the  latter  part  of  1926,  and  have  served 
in  that  capacity  with  a  change  of  title  from  that  time  until 
now. 

I  was  elected  a  Vice  President  of  American  Gas  and 
Electric  Company  on  September  9,  1935.  and  was  elected 
a  member  of  the  Board  of  Directors  of  that  company  on 
December  3,  1937. 

I  am  also  a  Vice  President  and  Director  of  American 
Gas  and  Electric  Service  Corporation  which  is  the  service 
corporation  approved  under  Section  13  of  the  Holding 
Company  Act  to  function  for  our  system. 

In  the  last  several  years  in  addition  to  such  duties 
as  I  have  had  as  assistant  to  Mr.  Tidd  I  have  particularly 
devoted  myself  to  financial  matters  and  corporate  matters, 
and  in  fact  to  all  those  matters  which  have  required  atten- 
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tion  as  a  result  of  our  becoming  subject  to  the  Public 
Utility  Holding  Company  Act. 

In  the  performance  of  some  of  these  duties,  particularly, 
but  not  exclusively  the  financial  duties,  I  have  had  the 
necessitv  on  manv  occasions  of  attending  meetings  of 
the  (110)  Executive  Committee  of  the  Board  of  Directors. 

Q.  You  are  a  director,  but  you  are  not  a  member  of 
the  Executive  Committee  ? 

A.  That  is  right. 

Q.  You  are  testifying  now  that  you  have  frequently 
been  asked  to  attend  meetings  of  the  Executive  Committee? 

A.  That  is  correct. 

Q.  The  American  Gas  and  Electric  Company  is  a  regis¬ 
tered  holding  company,  is  it  not  ? 

A.  Yes,  it  is. 

Q.  Describe  it  very  briefly,  will  you,  and  its  subsidiaries? 

A.  Yes,  it  is  a  corporation  of  the  State  of  New  York. 
There  was  an  original  corporation  of  that  name  organized 
in  1906.  The  present  company  was  organized  February 
IS,  1925,  by  a  consolidation  of  the  former  company  of  the 
same  name,  that  is  the  old  one  organized  in  1906,  and 
Appalachian  Securities  Corporation.  The  charter  powers 
of  the  corporation  are  quite  broad,  but  as  a  matter  of 
fact  for  many  years  past  the  company  has  confined  itself 
to  serving  as  a  holding  company  for  a  group  of  electric 
operating  utility  companies  and  certain  very  minor  and 
incidental  businesses. 

The  American  Gas  and  Electric  Company  now  owns 
and  has  for  many  years  past  all  of  the  common  stocks  of 
the  eleven  (111)  electric  utilities  as  defined  in  the  Hold¬ 
ing  Company  Act. 

This  ownership  of  all  of  the  common  stock  of  the 
eleven  utilities  represent  an  investment  of  a  little  more 
than  $60,000,000. 

Q.  Does  the  American  Gas  and  Electric  Company  hold 
also  some  preferred  stock  of  its  operating  subsidiaries? 

A.  Yes,  it  does.  It  owns  preferred  and  bonds  and  it 
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owns  some  other  things.  The  preferred  particularly  is  a 
very  substantial  amount.  It  has  an  incidental  investment 
of  only  $147,000  in  the  non-utility  subsidiaries.  Its  in¬ 
vestment  in  bonds  of  these  electric  utility  subsidiaries  is 
a  little  more  than  $9,500,000. 

Its  investment  in  preferred  stocks  of  these  operating 
electric  utility  subsidiaries  is  $30,750,000.  It  has  in  addi¬ 
tion  open  account  advances  made  very  largely  for  con¬ 
struction  purposes  which  at  December  31,  1939,  amounted 
to  another  $21,600,000  odd.  It  is  a  trifle  higher  now  repre¬ 
senting  some  advances  made  subsequent  to  January  1, 
1940. 

The  total  of  its  investment  in  securities  carried  in  its 
portfolios  amounts  to  $122,000,000. 

Q.  That  is  securities  of  the  subsidiaries? 

A.  That  is  right. 

Q.  Have  you  included  there  the  advances? 

A.  I  have,  yes. 

Q.  Have  you  included  the  earned  surplus  of  the  (112) 
subsidiaries  which  in  a  sense  can  be  thought  of  as  being 
owned  by  the  owner  of  the  common  stock? 

A.  Oh,  no,  we  have  not.  We  have  no  such  practice 
of  taking  onto  the  books  of  the  holding  company  any  un¬ 
declared  although  perfectly  valid  earned  surplus  of  the 
subsidiaries. 

Q.  So  the  total  you  have  given  is  exclusive  of  that? 

A.  That  is  correct. 

By  The  Examiner: 

Q.  For  purposes  of  comparison  do  you  happen  to  know 
the  valuation  of  those  utility  properties  and  the  amount 
of  securities  held  by  the  public  at  large? 

A.  Yes,  I  have  that. 

By  Mr.  Ballard: 

Q.  Mr.  Burchill,  I  was  just  going  to  ask  you  to  go  into 
that. 

He  is  now  giving  the  investment  of  the  parent  company 
in  the  subsidiaries  and  I  think  he  would  now  like  to  have 
the  public’s  investment. 
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Mr.  Kaufman: — I  didn't  get  that  total. 

The  Witness:— $122,000,000.  That  is  the  total  amount 
of  investment  in  securities.  In  addition  to  that,  to  make 
the  picture  quite  brief,  although  reasonably  complete,  the 
parent  company,  American  Gas  and  Electric  Company, 
also  has  (113)  $21,500,000  in  cash  and  current  assets. 
Then  contra  to  these  things  the  company  has  outstanding 
$30,000,000  of  debentures.  It  has  $35,5*62,000  of  4 %  per 
cent  preferred  stock.  It  has  $44,S27,000  of  common  stock 
and  at  March  31,  1940,  it  had  an  earned  surplus  account 
of  its  own  of  more  than  $35,000,000. 

By  Mr.  Ballard: 

Q.  Mr.  Burchill. 

A.  Yes.  So  that  the  aggregate  investment  by  every 
one  in  the  parent  company  itself  is  $117,000,000  plus. 

Q.  The  $30,000,000  of  debentures  and  the  approximately 
$35,000,000  of  preferred  stock  were  recently  refinanced  in 
accordance  with  the  registration  statement  filed  with  the 
Commission,  were  they  not? 

A.  That  is  correct,  and  under  authority  of  an  order 
issued  by  the  Commission  under  Section  7  of  the  Public 
Utility  Holding  Company  Act. 

Q.  And  the  preferred  stock  now  outstanding  has  cer¬ 
tain  accelerated  voting  powers  which  we  will  speak  of 
later. 

A.  Yes,  that  is  correct. 

The  companies,  all  of  whose  common  stock  is  owned  hv 
the  parent  company,  furnish  electric  sendee  to  approxi¬ 
mately  830,000  customers.  They  furnish  some  incidental 
heating  sendee,  that  is,  steam  heat  and  hot  water  heating 
sendee  to  about  3,000  customers. 

To  furnish  this  electric  sendee  they  have  gener¬ 
ating  (114)  plants  and  all  facilities,  the  installed  gener¬ 
ating  capacity  being  equal  to  1,366,526  kilowatts. 

They  have  approximately  33,000  miles  of  transmission 

and  distribution  lines  located  in  nine  states  which  were 

mentioned  vesterdav  bv  the  other  witnesses. 

•>  •  • 
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Their  aggregate  annual  deliveries  of  energy  for  the 
last1  year  amounted  to  4,7S7,000,000  kilowatt  hours  and 
the  consolidated  gross  revenue  of  the  group  of  companies 
was  just  about  $80,000,000  for  the  most  recent  period. 

Q.  Mr.  Burchill,  with  unimportant  exceptions  which 
are  outlined  in  the  plan  of  integration,  which  is  an  exhibit 
in  this  case,  your  companies  are  all  important  operating 
companies  ? 

A.  That  is  correct. 

Q.  There  are  no  intermediate  holding  companies? 

A.  Xo,  sir.  For  investment  in  these  facilities  which  I 
have  described  briefly  and  for  necessary  working  capital, 
that  is,  as  well  as  the  parent  company  common  stock  in¬ 
vestment,  the  total  investment  by  every  one  in  the  group 
of  companies  of  American  Gas  and  Electric  Company 
and  the  subsidiaries  consolidated  at  December  31,  1939, 
was  $220,532,000  of  bonds ;  $82,126,624  of  preferred  stocks 
and  $122,07S,512  of  common  stock  and  related  surpluses. 

The  aggregate  of  those  amounts  is  just  short  of 
$430,000,000.  (115) 

Bv  The  Examiner: 

Q.  Is  the  voting  power  pretty  largely  lodged  in  the 
common  stock? 

A.  The  preferred  and  common  vote  share  for  share, 
but  there  is  a  preponderance  of  shares  of  common  stock. 
Yes,  that  is  true. 

The  company  registered  as  a  holding  company  on  April 
12,  1938,  and  as  such  by  virtue  of  such  registration  not 
only  the  parent  company,  but  all  of  its  operating  sub¬ 
sidiaries  became  subject  to  the  requirements  of  the  Hold¬ 
ing  Company  Act,  and  we  have  had  occasion  many  times 
since  then  to  have  proceedings  before  this  Commission, 
that  is,  the  approval  of  our  service  company,  the  financing 
of  the  American  Gas  and  Electric  Company  and  several 
of  its  subsidiaries,  the  current  proceedings  under  Section 
11  (e),  that  is  the  proceedings  under  Section  11(e)  which 
are  now  in  progress  and  some  other  proceedings. 
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By  Mr.  Ballard: 

Q.  Mr.  Burchill,  perhaps  this  is  asking  you  for  a  legal 
conclusion,  but  not  a  very  serious  one.  Is  it  vour  under- 
standing  that  the  American  Gas  and  Electric  Company  and 
its  subsidiaries  are  fully  subject  to  the  Holding  Company 
Act  regardless  of  the  outcome  of  this  proceeding? 

A.  Yes,  I  am  as  positive  as  any  non-legal  person  (116) 
can  be  that  they  are. 

Certainly  the  activities  that  we  are  proceeding  with 
do  not  leave  me  conscious  of  any  section  of  the  Act  or 
regulations  from  which  we  are  free. 

Q.  This  isn't  a  case  where  the  Commission’s  jurisdic¬ 
tion  over  this  applicant  and  its  system  is  going  to  be 
affected  by  the  outcome  of  this  case? 

By  The  Examiner  : 

Q.  You  mean,  in  short,  that  the  American  Gas  and  Elec¬ 
tric  Company  is  operating  as  a  holding  company  in  inter¬ 
state  commerce  and  uses  the  mails? 

A.  I  as  a  non-legal  person  would  admit  it  was. 

Mr.  Ballard: — I  had  in  mind  there  is  a  different  tyxie 
of  case  under  Section - 

The  Examiner: — (interposing)  Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Ballard: 

Q.  Mr.  Burchill,  did  you  give  percentagewise  relative  in¬ 
vestment  of  the  public  and  the  holding  company  in  the 
systems,  or  can  you? 

A.  I  didn’t  mention  it.  As  was  shown  by  several  ex¬ 
hibits  with  respect  to  which  I  testified  in  the  Section  11 
proceedings,  notably  Exhibit  174,  actually  of  the  total 
amount  invested  in  the  subsidiary  operating  companies  in 
the  aggregate  of  41*4  per  cent  represents  invest¬ 
ments  (117)  taken  from  such  companies’  books,  represent 
investments  of  American  Gas  and  Electric  Company,  the 
holding  company,  and  the  other  5S14  per  cent  represents 
investments  of  the  public  in  these  facilities  of  the  opera¬ 
ting  companies. 
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Q.  That  public  investment  is  largely  in  bonds,  a  smaller 
amount  of  preferred  stock  and  no  common  stock  of  the 
operating  companies.  Is  that  correct? 

A.  That  is  correct,  yes. 

The  Examinee  : — One  question  at  this  point,  although 
you  may  be  continuing  that  line  of  questioning  yourself. 

M  r.  Ballard  : — Yes. 

By  The  Examiner: 

Q.  You  say  that  41  per  cent  of  your  investment  in  the 
operating  companies  was  made  by  American  Gas  and 
Electric  Company? 

A.  Yes. 

Q.  Has  Electric  Bond  and  Share  any  investment  in 
the  American  Gas  and  Electric  Company? 

A.  It  has.  American  Gas  and  Electric  common  stock 
only.  It  has  no  investment  nor  has  any  of  its  associates 
in  any  of  the  operating  companies.  Its  sole  investment  in 
the  group  is  in  the  common  stock  of  American  Gas  and 
Electric  Company. 

Q.  Do  you  happen  to  know  the  percentage  of  invest¬ 
ment  of  Electric  Bond  and  Share  in  American  Gas  and 
Electric  (118)  Company  approximately? 

A.  It  owns  1  H/o  per  cent  of  all  of  the  common  stock 
outstanding.  I  don't  know  whether  that  answers  the 
question. 

Q.  Would  you  of  your  own  knowledge  be  prepared  to 
say  that  the  rest  of  the  securities  in  American  Gas  and 
Electric  Company  are  owned  by  the  public? 

A.  Yes. 

The  Examiner: — All  right,  Mr.  Ballard. 

Bv  Mr.  Ballard: 

Q.  Mr.  Burehill,  I  show  you  three  pamphlets  entitled  in 
the  order  in  which  I  present  them  now  as  follows: 

“American  Gas  and  Electric  Company  Annual  Report, 
1937”  and  “American  Gas  and  Electric  Company  Annual 
Report,  1938,”  and  “American  Gas  and  Electric  Com¬ 
pany  Annual  Report,  1939,”  and  ask  you  if  those  are  true 
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copies  of  the  annual  reports  that  were  made  to  the 
stockholders  of  the  company  for  the  years  mentioned  and 
whether  to  the  best  of  your  knowledge  and  belief  the 
facts  set  forth  in  those  reports  are  true? 

A.  Yes,  to  all  those  questions. 

Mr.  Ballard: — [  offer  those  reports  in  evidence.  The 
reason  T  do  so  is  that  they  contain  accurate  figures  and 
detailed  data  which  will  shorten  the  oral  examination. 

Mr.  Kaufman: — No  objection.  (119) 

The  Examiner: — Received  in  evidence  as  Applicant’s 
Exhibits  S-A,  8-B  and  8-C. 

(The  documents  referred  to  were  marked 
Applicant’s  Exhibits  Nos.  8-A,  8-B  and  8-C, 
and  received  in  evidence.) 

By  Mr.  Ballard: 

Q.  I  think  you  stated,  Mr.  Burcliill,  that  Electric  Bond 
and  Share  owned  17*4  per  cent  of  all  of  the  outstanding 
common  stock  of  American  Gas  and  Electric  Company, 
did  you  not? 

A.  I  think  perhaps  I  did  and  I  would  now  like  to  correct 
that.  It  owns  18.9  per  cent  of  the  outstanding  common 
stock  which  is  equal  to  17^4  per  cent  of  the  voting  powder. 

Q.  Of  the  voting  power? 

A.  That  is  right. 

Q.  Because  the  prefered  votes  share  for  share  with  the 
common.  Is  that  right? 

A.  Yes. 

Q.  Does  any  other  stockholder  owm  as  much  as  10 
per  cent  of  the  voting  stock  of  the  American  Gas  and 
Electric  Company? 

A.  No,  sir. 

Q.  So  that  Bond  and  Share  is  the  only  one? 

A.  That  is  correct,  yes.  (120) 

Q.  Will  you  give  a  brief  description  within  your  owui 
information  and  knowledge  and  make  it  brief  of  the  Bond 
and  Share  Company? 

A.  On  the  basis  of  published  annual  reports  and  other 
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published  documents  of  that  company  and  its  own  sub¬ 
sidiaries,  Electric  Bond  and  Share  Company  is  a  corpo¬ 
ration  of  the  state  of  New  York.  Either  it  or  a  prede¬ 
cessor  of  the  same  name  was  incorporated  in  1905. 

On  December  31,  1939,  it  owned  57  per  cent  plus  of 
the  common  stock  of  Electric  Power  and  Light  Corpora¬ 
tion;  more  than  half  of  the  option  warrants  to  purchase 
common  stock  of  Electric  Power  and  Light  Corporation, 
and  some  smaller  quantities  of  preferred  stock  of  that 
company  and  of  the  subsidiaries  of  Electric  Power  and 
Light  Corporation  known  as  LTnited  Gas  Corporation. 

Electric  Bond  and  Share  Company  owned  approximately 
46*4  per  cent  of  the  common  stock  of  National  Power  and 
Light  Company. 

Electric  Bond  and  Share  Company  owned  42  per  cent 
plus  of  the  common  stock  of  American  and  Foreign  Power 
Company,  more  than  half  of  the  option  warrants  to  pur¬ 
chase  common  stock  of  that  company,  and  blocks  of 
several  classes  of  the  preferred  stocks  of  that  company. 

Electric  Bond  and  Share  Company  owned  31  per  cent 
plus  of  the  common  stock  of  American  Power  and  Light 
Company  and  (121)  an  apparently  small  lot  of  the  pre¬ 
ferred  stock  of  that  company.  It  owned,  as  I  have  previ¬ 
ously  mentioned,  1S.9  per  cent  of  the  common  stock  of 
American  Gas  and  Electric  Company.  It  owns  a  little 
less  than  5  per  cent  of  the  common  stock  of  Common¬ 
wealth  and  Southern  Company  and  some  option  warrants 
to  purchase  the  common  stock  of  that  company.  It  owns 
an  insignificant  amount  of  option  warrants  for  Niagara 
Hudson  Power  Corporation  and  United  Corporation.  It 
owns  some  bonds,  notes  and  accounts  receivable  of  its 
own  system  companies,  which  does  not  mean  any  oper¬ 
ating  company  in  the  American  Gas  and  Electric  group, 
and  Electric  Bond  and  Share  Company  owns  also  all  of 
the  stock  of  the  EBASCO  Services,  Incorporated,  which 
is  the  service  company  in  their  system. 

Q.  The  figures  you  have  just  given  are  taken,  are  they 
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not,  from  the  last  published  reports  of  the  Bond  and 
Share  Company? 

A.  That  is  correct,  and  they  represent  an  aggregate 
investment  by  Electric  Bond  and  Share  Company  in  all 
the  securities  to  which  I  have  referred  of  approximately 
$534,000,000  at  the  end  of  last  year. 

Q.  You  have  mentioned  the  following  companies  in 
which  Electric  Bond  and  Share  Company  owns  more 
than  10  per  cent  of  their  stock  other  than  American  Gas 
and  Electric  Company:  American  Power  and  Light  Com¬ 
pany,  Electric  Power  and  Light  Company  and  National 
Power  and  Light  Company.  I  (122)  am  not  sure  whether 
you  mentioned  American  and  Foreign  Power  or  not. 

A.  Yes,  I  did. 

Q.  Briefly,  what  are  those  companies? 

A.  Very  briefly  each  of  them  is  a  holding  company 

which  has  a  number  of  operating  subsidiaries  furnishing 

electricitv  and  other  services. 

•> 

The  operating  subsidiaries  of  American  and  Foreign 
Power  Company  are  all  located  outside  of  the  territorial 
limits  of  the  United  States  and  the  operating  subsidiaries 
of  the  other  three  companies  mentioned  are  located  in 
the  United  States. 

These  subsidiaries  in  the  aggregate  furnish  electric 
service  to  almost  three  and  one-half  million  customers. 
They  have  a  little  more  than  two  million  kilowatts  of 
installed  generating  capacity.  They  have  about  125,000 
miles  of  transmission  and  distribution  lines. 

Their  aggregate  sales  of  energy  last  year  were  approxi¬ 
mately  13,656,000,000  kilowatt  hours. 

Q.  You  are  including  American  and  Foreign  Power  in 
those  figures? 

A.  Yes,  in  all  of  them. 

Q.  Have  you  investigated  to  find  out  whether  any  of 
the  four  companies  which  you  have  mentioned  filed  ap¬ 
plications  under  Section  2  (a)  (S)  of  the  Public  Utility 
(123)  Holding  Company  Act  similar  to  the  application 
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filed  by  the  present  applicant  and  the  subject  of  this 
proceeding? 

A.  On  the  basis  of  the  releases  of  this  Commission 
and  annual  reports  of  these  companies  I  am  prepared 
to  say  that  none  of  them  did  file  any  such  application 
under  Section  2(a)  (S).  Perhaps  I  should  go  on  to  say 
by  virtue  of  Electric  Bond  and  Share  Company  register¬ 
ing  as  a  holding  company  which  is  also  within  my  knowl¬ 
edge,  on  the  basis  of  their  published  statements,  these 
various  companies  themselves  in  one  way  or  another 
become  subject  to  the  provisions  of  the  Act  and  each 
of  them  also  took  certain  actions  with  respect  to  itself 
under  the  Act  as  well. 

The  American  Foreign  Power  Company  made  applica¬ 
tion  under  Section  3(a)  5  and  3(b)  of  the  Act  for  certain 
exemptions  and  within  the  last  several  months  this 
Commission  has  granted  an  order  giving  this  exemption, 
I  believe,  with  certain  qualifications. 

The  American  Power  and  Light  Company  and  Electric 

Power  and  Light  Company  and  the  National  Power  and 

Light  Company  each  filed  its  own  registration  statement 

as  a  holding  company,  but  to  repeat  what  I  said  first, 

no  one  of  the  lot  made  an  application  for  a  finding  that 

it  was  not  a  subsidiary  of  Electric  Bond  and  Share 

•> 

Company  because  of  absence  of  control. 

Therefore,  as  I  understand  it,  and  as  the  published 
(124)  actions  of  those  companies  since  bear  out,  each  of 
those  companies  immediately  became  under  the  necessity 
in  all  of  its  reports  considering  all  of  the  companies  in 
the  Electric  Bond  and  Share  Company  group  as  associated 
companies. 

That  is  not  only  American  Power  and  Light  Company, 
Electric  Power  and  Light  Company  and  National  Power 
and  Light  Company  are  associates,  but  likewise  a  sub¬ 
sidiary  company  of  Electric  Power  and  Light  Company 
must  consider  a  subsidiary  company  of  National  Power 
and  Light  Company  as  an  associate  company  in  the  same 


Joseph  M.  Burchill,  Direct  Examination.  1(33 

group.  This  has  quite  an  effect  in  complexity  and  volume 
of  the  manner  of  submitting  many  of  the  reports  which 
are  required  to  be  submitted. 

A  more  profound  effect  of  being  included  in  the  Bond 
and  Share  System  is  one  for  counsel  to  argue  perhaps, 
but  as  I  understand  it  they  become  subject  to  any  action 
taken  against  the  Electric  Bond  and  Share  Company 
system. 

Q.  Do  you  know  the  date  when  the  determination  was 
taken  by  American  Gas  and  Electric  Company  to  file 
its  application  under  Section  2(a)  (S)  for  an  order 
declaring  it  not  to  be  a  subsidiary  of  Bond  and  Share 
under  the  statute? 

A.  The  formal  action  of  the  Board  of  Directors  was 
taken  on  April  5,  193S.  Actually  so  far  as  the  staff 
is  concerned  we  had  our  minds  made  up  and  proceeded 
on  the  assumption  that  we  would  file  such  application 
and  had  that  thought  continuously  from  the  time  the 
Act  became  effective,  well,  not  became  effective,  but 
from  the  time  the  law  was  (125)  enacted,  which  I  believe 
was  in  August,  1935. 

Q.  Then  there  was  litigation  instituted  by  the  Com¬ 
mission  itself  that  occupied  the  time  between  the  fall 
of  1935  and  the  spring  of  193S.  Is  that  right? 

A.  That  is  correct.  It  is  a  further  fact,  it  may  or 
may  not  be  of  interest,  that  actually  before  we  submitted 
our  registration  statement  I  had  prepared  drafts  of  an 
application  under  Section  2(a)  (8)  which  subsequently 
became  the  document  which  is  the  subject  of  this 
proceeding. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Ballard: 

Q.  I  think  you  gave  the  percentage  holding  by  Bond 
and  Share  of  the  voting  stock  of  American  Gas  and 
Electric  Company  as  of  the  close  of  last  year  at  18  and 
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a  fraction  per  cent  of  the  total  common  and  1714  per  cent 
of  the  voting  stock.  Is  that  correct? 

A.  Yes. 

Q.  Was  that  a  recent  development  or  had  a  more 
comparable  percentage  been  held  by  Bond  and  Share  in 
the  past? 

A.  There  was  no  change  percentagewise  for  a  period 
of  approximately  ten  years,  perhaps  a  trifle  less,  but  sub- 
(126)  stantially  ten  years.  There  has  been  no  change 
in  ownership  by  Electric  Bond  and  Share  Company. 

Q.  There  was  some  change  in  the  actual  number  of 
shares  due  to  stock  dividends.  Is  that  correct? 

A.  That  is  correct,  but  they  retained  the  dividend  stock 
they  received  and  that  did  not  change  the  percentage. 

Q.  I  show  you  two  tabulated  sheets  entitled  respectively 
as  follows:  “Share  Group  Classification,  number  of 
Shareholders  of  record  and  shares  held  (including  certifi¬ 
cates  of  beneficial  interest)  American  Gas  and  Electric 
Company  common  stock  as  of  February  1940/’  and  the 
second  bearing  the  identical  detail  except  that  in  place 
of  the  words  “common  stock’’  appear  in  that  detail 
the  words  “$6  preferred  stock,”  and  ask  you  whether 
you  have  had  those  sheets  prepared  from  the  stock 
records  of  the  company  under  your  direction  and  whether 
you  believe  the  figures  there  shown  to  be  accurate? 

A.  Yes,  I  have  had  them  prepared  and  I  do  believe 
them  to  be  accurate. 

Mr.  Ballard: — I  offer  the  two  sheets  so  identified  and 
request  that  they  be  marked  Applicant’s  Exhibits  9- A 
and  9-B  respectively. 

By  The  Examiner: 

Q.  May  I  ask  a  question  about  this  classification  of 
the  common  stock,  Mr.  Burchill? 

A.  Yes.  (127) 

Q.  The  last  figure  in  the  column  refers  to  the  number 
of  shares  of  20,000  and  over  held  by  26  shareholders 
totaling  1,828,558  shares  and  an  asterisk  indicates  that 
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846,985  shares  are  held  by  Electric  Bond  and  Share 
Company  of  the  balance,  which  is  almost  a  million  shares, 
are  any  of  the  other  25  holders  in  any  way  identified 
or  affiliated  with  Electric  Bond  and  Share? 

A.  They  are  not  affiliated  in  any  way.  They  are  not 
identified  in  my  opinion  in  any  way  and  I  have  no  reason 
to  believe  any  of  them  are  connected  with  Electric  Bond 
and  Share  Company. 

The  Examiner: — Good. 

Mr.  Ballard  : — Have  these  two  sheets  been  received 
in  evidence,  vour  Honor? 

Mr.  Kaufman: — No  objection. 

The  Examiner: — They  are  received  in  evidence  as 
Applicant’s  Exhibits  9-A  and  9-B. 

(The  documents  referred  to  were  marked 
Exhibits  Nos.  9-A  and  9-B,  respectively,  and 
received  in  evidence.) 

Bv  Mr.  Ballard: 

Q.  Mr.  Burchill,  you  have  stated  to  the  Examiner  in 
response  to  his  question  your  understanding  about  the 
other  holders  grouped  in  the  list  of  largest  brackets  of 
these  two  exhibits,  that  is  holders  holding  20,000  shares 
or  more.  (128) 

As  to  the  entire  exhibit  do  you  know  whether  any 
additional  amounts  of  voting  stock  of  American  Gas  and 
Electric  Company  are  owned  by  companies  which  are 
associated  or  affiliated  companies  of  Electric  Bond  and 
Share  Company  as  those  terms  are  used  in  the  Holding 
Company  Act? 

A.  On  the  authority  of  published  reports  and  our  own 
records,  my  answer  is  that  none  of  the  outstanding  stock 
in  addition  to  the  846,985  shares  which  are  shown  as 
owned  by  Electric  Bond  and  Share  Company,  none  of 
the  rest  of  the  stock,  either  common  or  preferred,  is 
owned  by  any  affiliated  or  any  associated  company  of 
Electric  Bond  and  Share  Company. 

Q.  Do  I  correctly  understand  Exhibit  9-B  to  indicate 
that  Bond  and  Share  owns  none  of  your  preferred  stock? 
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A.  That  is  correct,  yes. 

Q.  Now  you  have  given  the  percentages  of  Bond  and 
Share’s  holdings  of  all  outstanding  voting  stock  and  all 
outstanding  common  stock.  Have  you  prepared  a  some¬ 
what  similar  study  of  the  percentages  represented  by 

the  shares  actuallv  voted  bv  Electric  Bond  and  Share 

•  •* 

to  the  whole  number  of  shares  voted  at  recent  annual 
meetings  ? 

A.  Well,  the  exhibit  we  have  had  prepared  does  not 
express  the  matter  percentagewise.  It  shows  votes 
instead  of  percentages. 

Q.  It  shows  relationship  from  which  percentages  can 
readily  be  figured,  does  it  not?  (129) 

A.  Yes. 

Q.  I  show  you  one  long  typewritten  sheet  entitled 
“American  Gas  and  Electric  Company  stock  voted  at 
annual  meeting,”  and  ask  you  whether  the  data  there 
shown  has  been  prepared  under  your  direction  and 
whether  you  believe  it  accurately  represents  what  it  pur¬ 
ports  to  represent  as  of  the  meetings  held  between  1931 
and  1940  inclusive? 

A.  Yes,  that  is  so. 

By  The  Examiner: 

Q.  Which  annual  meeting  does  that  refer  to?  American 
Gas  and  Electric  Company  annual  meeting? 

A.  American  Gas  and  Electric  Company  stockholders 
meeting. 

Q.  American  Gas  and  Electric  stock  voted.  You  mean 
stock  held  by  Electric  Bond  and  Share? 

A.  This  is  the  result  of  the  proceedings  at  an  annual 
stockholders  meeting  of  American  Gas  and  Electric  Com¬ 
pany.  The  detail  below  in  the  line  which  is  introduced 
by  a  lower  case  “b”  shows  the  shares  voted  at  each  of 
those  meetings  by  Electric  Bond  and  Share  Company. 

Mr.  Ballard: — I  offer  the  single  sheet  so  identified  in 
evidence  and  suggest  it  be  marked  Applicant’s  Exhibit 
No.  10. 
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Mr.  Kaufman: — No  objection.  (130) 

The  Examiner: — Received  in  evidence  as  Applicant’s 
Exhibit  No.  10. 

(The  document  referred  to  was  marked  Ap¬ 
plicant’s  Exhibit  No.  10  and  received  in 
evidence.) 

By  Mr.  Ballard: 

Q.  Mr.  Burchill,  I  want  to  ask  you  to  make  a  few  com¬ 
ments  on  Exhibit  10.  You  might  first  explain  on  the 
record  briefly  what  it  shows. 

A.  Well,  this  is  a  tabulation  made  from  the  records  of 
the  meetings  of  stockholders  of  American  Gas  and  Elec¬ 
tric  Company  as  they  have  occurred  each  year. 

The  first  line  on  the  tabulation  is  the  year.  The  second 
line  shows  the  total  number  of  shares  outstanding  at  the 
date  of  the  stockholders  meeting. 

Q.  That  is  outstanding  and  entitled  to  vote? 

A.  There  may  be  a  few  shares  included  there  which 
actually  were  not  entitled  to  vote  because  throughout  these 
periods  there  has  been  some  scrip  outstanding.  The 
company  had  a  practice  for  many  years  of  paying  com¬ 
mon  stock  dividends  in  common  stock.  That  produced 
scrip  exchangeable  for  stock.  There  is  still  a  small 
amount  of  that  scrip  outstanding  although  the  practice 
of  paying  such  common  stock  dividends  has  been  dis¬ 
continued. 

The  transfer  agent  holds  the  full  shares  which  are  de- 
(131)  liverable  on  demand  to  any  holder  of  scrip  for  the 
one  full  share.  I  think  those  shares  on  this  top  line  have 
been  shown  as  outstanding.  They  are  insignificant  with 
relation  to  the  more  than  four  million  shares  voted  and 
if  they  have  any  effect  in  what  we  are  trying  to  show  it 
is  a  very  slight  effect  against  it. 

Q.  You  didn’t  mean  four  million  shares  voted,  but  the 
four  million  outstanding? 

A.  That  is  correct. 

Q.  And  the  number  of  shares  outstanding  has  increased 
in  several  years  due  to  payment  of  stock  dividends? 
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A.  Yes. 

Q.  What  does  the  third  line  show! 

A.  The  third  line  shows  the  total  stock  represented  at 
the  annual  meeting  and  casting  votes  thereat. 

The  next  block  shows  on  the  first  line  introduced  bv 
lower  case  “a”  the  total  number  of  shares  which  were 
voted  by  proxies  in  the  name  of  the  company  management. 
Lines  b  and  c  are  subdivisions  of  line  a.  That  is,  taking 
the  year  1931  as  an  example  there  were  4.260,706  shares 
outstanding. 

At  the  annual  meeting  3,27)2,652  shares  voted.  Of  those 
shares  voting  3,105,740  voted  by  way  of  proxies  given  to 
the  management  and  this  3,105,740  shares  voted  by  proxy 
were:  made  up  of  736,652  shares  owned  by  Electric  Bond 
and  Share  Company  and  2,369,0SS  shares  were  people  not 
the  (132)  Electric  Bond  and  Share  Company. 

Q.  And  the  management  or  its  proxies  received  author- 
itv  to  vote  more  than  three  times  as  many  shares  of  the 
public  at  large  as  it  received  authority  to  vote  from  Bond 
and  Share? 

A.  That  is  correct. 

Q.  And  that  ratio  varies  little  in  all  the  years  covered 
bv  this  exhibit? 

A.  That  is  correct,  yes.  The  final  lines  show  the  shares 
voted  in  person. 

Just  as  a  passing  remark  as  to  the  figures  shown  on 
th&t  line,  for  convenience  where  an  individual  has  sent 
in  a  proxy  to  the  management,  even  though  that  individual 
attended  the  meeting  subsequently  in  person,  if  he  didn’t 
bother  to  cast  his  vote  in  person,  his  presence  at  the  meet¬ 
ing  is  not  indicated  by  the  last  line. 

Q.  In  other  words  persons  at  the  meeting  cover  those 
persons  who  did  actually  vote  in  person? 

A.  The  line  marked  shares  voted  in  person  represents 
only  those  who  did  vote  in  person.  There  were  others 
present  in  person. 

As  this  tabulation  shows  by  a  footnote  the  columns  for 
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the  years  1931  to  1936  were  copied  from  an  exhibit  con¬ 
tained  in  the  stipulation  in  the  suit  of  the  Securities  and 
Exchange  Commission  versus  the  Electric  Bond  and  Share 
Company,  American  Gas  and  Electric  Company  and 
others.  (133) 

A  recheck  has  shown  conclusively  that  one  of  the  figures 
appearing  in  that  stipulation  was  in  error  for  the  year 
1936.  The  figures  shown  for  the  total  shares  voted  by  the 
proxy  was  2,913,570  shares.  That  figure  is  correct. 

The  exhibit  in  the  stipulation  showed  the  next  figure 
that  of  those  total  shares  voted  by  proxy  846,985  were 
shares  owned  by  Electric  Bond  and  Share  Company  and 
2,066,585  were  shares  owned  by  other  persons. 

Actually  at  that  meeting  319,958  shares  owned  by  Elec¬ 
tric  Bond  and  Share  or  standing  in  the  names  of  their 
nominees  were  not  represented  at  all.  They  just  didn’t 
bother  to  sign  proxies. 

We  didn’t  make  any  inquiry.  As  a  consequence  a  cor¬ 
rection  to  make  this  tabulation  correct,  necessitates  a 
reduction  of  this  846,985  figure  which  has  opposite  it  a 
capital  A  to  make  it  read  527,027  shares  and  the  figure 
of  2,066,585  appearing  immediately  below  it  should  cor¬ 
rectly  be  instead  2,386,543  shares. 

Q.  Then,  Mr.  Burchill,  you  copied  the  1936  figure  from 
the  stipulation  in  the  court  proceedings  that  you  have 
mentioned,  but  after  so  copying  it  corrected  that  error  by 
the  footnote  A? 

A.  That  is  right.  Footnote  A  must  be  read  in  com¬ 
bination  with  the  column  under  1936  to  get  the  correct 
answer.  (134) 

Q.  And  the  columns  for  the  year  1937  to  1940  inclusive 
are  made  up  from  the  records  of  the  stockholders  at  stock¬ 
holders  meetings  for  those  years  which  were  subsequent 
to  the  date  of  the  stipulation? 

A.  Yes,  that  is  correct.  It  may  be  interesting  to  re¬ 
mark  again  that  the  year  1939  again  occurred  a  case 
where  one  of  the  nominees  of  Electric  Bond  and  Share 
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Company  didn’t  bother  to  send  in  his  proxy  or  didn’t 
send  in  his  proxy  and  the  management  made  no  effort 
to  have  it  come  in,  and  as  a  consequence  some  12,S00 
shares  owned  by  Electric  Bond  and  Share  Company  did 
not  vote  at  the  1939  meeting. 

Q.  That  explains  the  fact  that  the  figures  on  line  B 
for  that  year  is  S34,000  odd  rather  than  846,000  odd 
shares  ? 

A.  That  is  right,  yes. 

Q.  What  are  the  requirements  as  to  a  quorum  at  your 
stockholders  meetings? 

A.  The  by-laws  require  a  majority  of  the  stock  entitled 
to  vote  be  represented  at  the  meeting  to  constitute  a 
quorum. 

Bv  The  Examiner: 

Q.  Let  me  interrupt  a  moment. 

A.  Yes. 

Q.  Is  it  a  fair  summary  of  the  data  shown  in  this  table 
just  referred  to  that  in  the  period  between  1931  and  (135) 
1940  Electric  Bond  and  Share  has  annually  turned  over 
its  voting  power  to  the  management  of  American  Gas  and 
Electric  Company,  or  proxies  nominated  by  the  manage¬ 
ment  of  American  Gas  and  Electric  Company? 

A.  I  would  not  describe  that  as  a  summary  of  the 
tabulation,  but  the  tabulation  does  show  that.  That  is  one 
of  the  insignificant  things  it  shows. 

Q.  That  is  one  of  the  things  it  shows? 

A.  Yes. 

Q.  Do  you  happen  to  know  anything  about  the  pro¬ 
cedure  prior  to  this  table? 

A.  They  supplied  their  proxies  to  the  management  for 
as  far  back  as  anyone  has  any  knowledge,  yes. 

The  Examiner: — All  right,  sir. 

Bv  Mr.  Ballard: 

Q.  The  table  also  shows  a  larger  number  of  shares 
held  by  the  public  for  which  proxies  were  likewise  turned 
over  to  the  management,  does  it  not? 
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A.  Yes. 

Q.  To  your  knowledge  were  there  any  special  efforts 
made  to  get  any  proxies  for  any  of  these  meetings  other 
than  perhaps  the  special  meeting  of  January  3,  1940? 

A.  I  am  prepared  to  say  there  was  no  special  effort 
made  on  any  occasion  except  the  special  meeting  of 
January  3,  1940.  (136) 

Q.  Was  that  the  meeting  at  which  the  stockholders  were 
called  to  pass  upon  the  refinancing  of  your  debentures 
or  preferred  stock  or  both  ? 

A.  That  is  correct.  On  that  occasion  a  stock  vote  of 
two-thirds  was  necessary. 

Q.  In  your  charter  or  under  the  terms  of  your  out¬ 
standing  preferred  stock? 

A.  That  is  correct,  ves. 

Q.  Other  than  that  meeting,  no  special  campaign  was 
made  to  get  proxies  in? 

A.  No,  sir;  and  it  may  be  worth  pointing  out  as  one 
of  the  other  things  shown  by  this  tabulation  that  in 
every  year  except  the  year  1934,  although  no  special  effort 
was  made  to  solicit  proxies  the  proxies  received  from 
persons  other  than  Bond  and  Share  were  sufficient  to 
constitute  a  quorum  at  the  meeting. 

In  the  year  1934  excluding  the  Bond  and  Share  proxies 
there  would  not  have  been  without  the  company  putting 
forth  some  effort,  I  mean  as  the  meeting  occurred,  ex¬ 
cluding  those  votes,  there  was  slightly  less  than  quorum. 

Q.  Assume,  Mr.  Burchill,  if  you  will,  that  a  meeting 
occurred  at  which  an  exact  quorum  was  present  or  rep¬ 
resented  and  Bond  and  Share  was  among  that  quorum 
with  its  full  holdings.  Do  its  holdings  represent  a 
majority  of  the  quorum?  (137) 

A.  No,  sir;  they  represent  approximately  a  third. 

Q.  Is  or  is  there  not  any  provision  for  cumulative 
voting  in  connection  with  the  American  Gas  and  Electric 
Company? 

A.  There  is  no  provision  and  as  I  understand  it  no 
warrant  for  cumulative  voting. 
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Q.  You  have  given  some  percentage  relationships  of 
total  specific  investments  in  the  American  Gas  and  Elec¬ 
tric  properties.  Can  you  give  the  relationship  of  Bond 
and  Share’s  investment? 

A.  Yes,  I  have  just  a  few  figures  to  throw  a  little  light 
on  that. 

As  I  testified  in  response  to  the  Examiner’s  question, 
or  rather  a  question  of  his  brought  forth  a  statement 
from  me  that  of  the  total  investment  in  our  operating 
subsidiary  companies  4114  per  cent  of  it  represented  an 
investment  of  American  Gas  and  Electric  Company. 
Leaving  that  aside  and  really  answering  the  question 
which  you  have  given  me,  on  a  consolidated  basis  the 
total  investment  by  everybody  in  the  American  Gas  and 
Electric  Company  group  is  about  $425,000,000. 

The  846,985  shares  of  common  stock  owned  by  Electric 
Bond  and  Share  as  shown  on  the  books  of  American  Gas 
and  Electric  Company  plus  the  pro  rata  share  of  the 
consolidated  (138)  surplus  of  the  entire  group  is  equiva¬ 
lent  to  just  a  little  more  than  $23,000,000. 

So  that  I  should  say  of  the  total  investment  by  every¬ 
body  in  this  group  of  companies  of  American  Gas  and 
Electric  Company  and  of  its  subsidiaries  a  trifle  more 
than  5  per  cent  is  represented  by  the  investment  of  Elec¬ 
tric  Bond  and  Share  through  their  investment  in  AGE 
stock.  Electric  Bond  and  Share’s  cost  has  been  some¬ 
thing  more  than  the  $23,000,000  as  shown  by  the  annual 
reports  mostly  up  to  its  market  price. 

Merely  as  a  coincidence,  it  happens  the  present  market 
price  is  just  a  trifle  more  than  $23,000,000. 

Q.  In  all  the  related  figures  you  have  given  as  to 
voting  power  or  weighted  voting  power  up  to  now  you 
have,  I  think,  assumed  no  acceleration  in  voting  rights 
of  preferred  stock? 

A.  I  have  ignored  that  up  to  this  time,  yes. 

Q.  Will  you  state  briefly  under  what  circumstances  there 
is  a  greater  voting  right  given  to  preferred  stock  as  now 
issued? 
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A.  Yes,  the  preferred  stock  of  the  355,623  shares  issued 
a  short  time  ago  contains  a  provision  that  in  the  event 
of  default,  perhaps  default  isn’t  the  right  word,  but  in 
the  event  preferred  stock  dividends  are  not  paid  and 
accumulate  to  a  point  where  a  full  year’s  dividends  are 
unpaid  to  the  preferred  stockholders  then  two  additional 
(139)  directors  shall  be  elected  solely  by  the  preferred 
stock  voting  as  a  class,  and  in  the  event  the  preferred 
dividends  unpaid  reach  a  point  amounting  to  an  equiva¬ 
lent  of  three  years  dividends,  in  that  event  the  preferred 
stockholders  voting  as  a  class  become  entitled  to  the 
right  to  elect  a  majority  of  the  Board  of  Directors  and 
the  common  stockholders  elect  the  remainder. 

By  The  Examiner: 

Q.  Has  there  been  any  occasion  in  the  last  ten  years 
to  exercise  that  right? 

A.  This  right  just  came  into  being  in  the  last  few 
months.  The  old  preferred  which  was  retired  didn’t  have 
that  provision.  There  would  not  have  been  any  occasion 
because  there  was  no  default. 

By  Mr.  Ballard: 

Q.  There  has  never  been  any  failure  to  meet  the  interest 
on  the  funded  debt  or  bonds? 

A.  Nor  on  any  preferred  stock  requirements. 

Q.  How  many  years  lias  the  common  stock  of  American 
Gas  and  Electric  failed  to  pay  a  dividend? 

A.  It  has  paid  a  dividend  continuouslv  I  believe  since 
1912. 

Q.  Mr.  Burchill,  I  show  you  a  single  sheet  containing 
what  I  may  describe  as  a  graphic  representation  entitled 
“American  Gas  and  Electric  Company  members  of  Board 
(140)  of  Directors  and  Executive  Committee  during  the 
period  from  February  17,  1925  to  June  1,  1940,”  and  ask 
you  whether  that  has  been  prepared  under  vour  direction 
and  whether  it  accurately  shows  what  it  purports  to 
show  ? 

A.  Yes,  it  has  and  it  does. 
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Mr.  Ballard: — I  offer  the  sheet  so  identified  as  Ap¬ 
plicant’s  Exhibit  No.  11. 

Mr.  Kaufman: — No  objection. 

The  Examiner: — Received  in  evidence  as  Applicant’s 
Exhibit  11. 

(The  document  referred  to  was  marked  Ap¬ 
plicant’s  Exhibit  No.  11  and  received  in  evi¬ 
dence.) 

By  Mr.  Ballard: 

(J.  Mr.  Burcliill,  I  don’t  know  whether  this  exhibit  is 
sufficiently  self-explanatory  so  that  anyone  who  wants  to 
read  it  can  do  so.  I  think  you  might  give  a  very  brief 
explanation  of  how  the  information  contained  here  is 
presented  and  how  the  exhibit  should  be  read. 

A.  The  directors  are  listed  alphabetically  as  will  ap¬ 
pear.  The  Executive  Committee  is  listed  alphabetically 
below  it. 

Q.  In  this  list  you  have  listed  anyone  who  at  any  time 
between  1925  and  1940  has  been  a  director  and  below 
anyone  who  has  between  those  times  been  a  member  of 
the  Executive  Committee?  (141) 

A.  That  is  correct.  The  solid  bars  extend  across  the 
page  through  the  years  and  show  the  time  during  which 
the  office  was  held. 

Q.  For  example,  take  Mr.  Harrison  Williams,  the  last 
one  of  the  directors  listed  alphabetically.  He  has  been 
on  the  Board  from  1925  to  the  present  time? 

A.  That  is  correct.  It  doesn’t  appear  here,  but  just 
in  passing  he  has  been  on  the  Board  since  1907,  but  this 
shows  from  1925  to  1940. 

Q.  If  you  drop  down  to  the  last  line  of  the  Executive 
Committee  his  name  beginning  with  a  “W,”  the  same 
situation  is  there  shown? 

A.  Yes.  Perhaps  it  should  be  remarked  the  Executive 
Committee  is  a  committee  of  the  Board  of  Directors  and 
not  an  independent  body. 

I  would  suppose  with  that  explanation  the  exhibit  would 
be  understandable. 
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Q.  How  many  members  of  your  Board  are  there? 

A.  The  by-laws  provide  for  15  members  and  the  Board 
as  now  constituted  is  15. 

Q.  Do  you  know,  and  if  so,  will  you  state  how  many 
of  the  15  have  official  connections  today  with  Bond  and 
Share  or  companies  which  are  affiliated  or  associated  with 
subsidiary  companies  of  Bond  and  Share? 

A.  Mr.  C.  E.  Groesbeck  is  a  member  of  the  Board  of 
(142)  Directors  of  Electric  Bond  and  Share  and  is  chair¬ 
man  of  that  Board. 

Mr.  Frederick  A.  Farrar  is,  according  to  published 
reports,  a  member  of  the  Board  of  Directors  of  Electric 
Bond  and  Share  Company.  He  does  not  hold  any  office 
other  than  a  member  of  the  Board  of  Directors  in  Electric 
Bond  and  Share  Company. 

Q.  He  was  formerly  a  Vice  President  of  that  company, 
was  he  not? 

A.  Yes,  and  he  retired  many  years  ago. 

Q.  You  have  heard  him  state  he  was  in  his  85th  year 
at  the  present  time,  have  you  not? 

A.  Yes,  that  is  true.  That  I  have  mentioned  too,  and 
the  other  13  members  of  the  Board  of  Directors  are  not 
connected  as  a  member  of  the  Board  or  as  an  officer  of 
any  company  in  the  Electric  Bond  and  Share  group. 

Q.  Will  you  give  the  same  information  about  your 
Executive  Committee  at  the  present  time  and  how  many 
members  are  there?  (143) 

A.  The  executive  committee  now  provides  for  five  mem¬ 
bers.  There  are  five  members  serving  on  it. 

One  of  those  members  is  Mr.  C.  E.  Groesbeck,  to  whom 
I  have  just  referred  as  Chairman  of  the  Board  of  Di¬ 
rectors  and  member  of  the  Board  of  Electric  Bond  and 
Share.  The  other  four  members  of  the  Executive  Com¬ 
mittee  are  not  connected  with  Electric  Bond  and  Share. 

Q.  Mr.  Groesbeck  is  also  Chairman - 

The  Examiner: — Mr.  Groesbeck  is  also  Chairman  of 
the  American  Gas  and  Electric  Company  Executive  Com¬ 
mittee  ? 
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Mr.  Ballard: — And  Board? 

The  Witness: — Yes,  sir. 

The  Examiner: — Let  me  ask  one  question.  Mr.  Tidd, 
I  note,  is  on  the  Committee.  He  is  President - 

The  Witness: — Of  American  Gas  and  Electric  Com¬ 
pany. 

The  Examiner : — And  lias  been  for  some  time? 

The  Witness: — Since  1923. 

The  Examiner: — Was  he  ever  associated  with  Electric 
Bond  and  Share? 

The  Witness: — Not  with  Electric  Bond  and  Share 
Company.  He  was  a  member  of  the  Board  of  Directors 
of  several  of  their  companies. 

By  Mr.  Ballard  : 

Q.  Does  the  Chairman  of  the  Board  or  Chairman  of 
the  Executive  Committee  of  American  Gas  and  Electric 
Company  (144)  have  any  official  executive  duties  and 
draw  a  salary  and  have  any  office  in  the  offices  of  the 
company  ? 

A.  No,  sir,  to  all  three  questions. 

Q.  With  that  exhibit  before  you,  Mr.  Burchill,  No.  11, 
it  might  be  helpful  if  you  would  describe  briefly  so 
far  as  you  know,  the  general  business  connections  of  these 
men,  particularly  those  who  are  on  the  Board  now. 

A.  Of  those  who  are  now  on  the  Board,  Mr.  Frank  B. 
Ball  is  a  vice  president,  and  has  been  for  many  years,  of 
American  Gas  and  Electric  Company,  and  of  several  of 
the  companies  in  its  holding  company  system. 

Q.  That  is  his  main  business,  isn't  it? 

A.  That  is  correct.  That  is  his  full  time  occupation. 

The  Examiner: — Let  me  interrupt  again  for  a  moment. 
Would  you  say  that  apart  from  the  associations  of  Electric 
Bond  &  Share  Company,  that  you  have  enumerated,  none 
of  the  men  hold  any  positions  with  subsidiaries  or  affiliated 
companies  of  Electric  Bond  &  Share  Company? 

A.  I  do  say  so,  yes,  sir. 

Mr.  Kaufman: — Let  us  make  that  a  bit  more  clear. 
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None  of  the  men  on  the  present  Board  or  present  execu¬ 
tive  committee? 

The  Witness: — Yes,  sir. 

Mr.  Kaufman: — You  are  not  referring  to  this  chart  in 
toto,  are  you?  (145) 

Mr.  Ballard: — I  think  he  said  Mr.  Tidd  had  been  on 
the  Board  of  companies  in  the  Electric  Bond  &  Share 
picture. 

The  Examiner  : — Both  on  the  present  Board  and 
present  Executive  Committee? 

The  Witness: — That  is  right. 

The  next  person  who  is  a  present  member  of  the 
Board  to  be  mentioned  is  Mr.  Richard  E.  Breed  III, 
who  is  connected  with  the  retail  oil  business  in  Maryland 
and  the  District  of  Columbia,  I  believe.  That  is  his 
principal  occupation. 

His  father  was  President  of  American  Gas  and  Electric 
Company  for  a  good  many  years,  but  died  in  1927. 

The  next  present  member  of  the  Board  is  myself. 

Next  is  Mr.  Duncan  T.  Campbell,  who  is  vice  president 
and  general  manager  of  Scranton  Electric  Company, 
which  is  a  wholly  owned  subsidiarv  of  American  Gas 
&  Electric  Company. 

Q.  Your  connections  with  American  Gas  &  Electric 
Company  and  companies  in  its  system,  are  your  full 
time  business  occupation,  are  they  not? 

A.  That  is  correct.  The  same  is  true  of  Mr.  Campbell. 
His  full  time  occupation  is  managing  Scranton  Electric 
Company. 

The  next  present  director  is  Mr.  Robert  Cresswell. 
Mr.  Cresswell’s  principal  business  is  being  treasurer  and 
assistant  business  manager  of  the  New  York  Herald- 
Tribune. 

The  next  present  director  is  Mr.  George  A.  Elliott.  (146) 

Mr.  Elliott  is  a  resident  of  Wilmington,  Delaware. 
He  has  retired  from  active  business.  I  am  not  quite 
sure  whether  he  was  an  attorney  in  his  active  business 
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career  or  not.  He  is,  unless  lie  severed  tlie  connection 
recently,  a  director  also  of  American  Light  &  Traction, 

which  is  in  no  wav  connected  with  American  Gas  and 

•> 

Electric  Company. 

Q.  Before  you  pass  too  far  from  Mr.  Cresswell  and 
Mr.  Breed,  it  may  be  said  with  pure  accuracy  as  to 
both  of  them,  may  it  not,  that  there  are  substantial 
holdings  of  stock  of  American  Gas  &  Electric  Company 
in  their  family  connections? 

A.  That  is  correct,  yes,  sir. 

On  the  chart  which  is  before  us  as  Exhibit  11,  the 
next  two  of  the  present  directors  are  Messrs.  Farrar 
and  Groesbeck.  I  have  no  doubt  I  have  accurately 
described  their  connections  already. 

The  next  of  the  present  directors  is  Mr.  M.  F.  Millikan. 
Mr.  Millikan  is  and  has  been  for  many  years  past  vice 
president  and  counsel  of  American  Gas  &  Electric  Com¬ 
pany,  and  of  most  of  the  companies  in  its  system. 

Q.  That  is  his  full  time  business  activity,  is  it  not? 

A.  That  is  Mr.  Millikan’s  full  time  business  activitv. 

The  next  of  the  present  directors  is  Mr.  G.  M.  Moffett, 
who  has  onlv  recentlv  been  elected  to  the  Board  of  this 
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company.  (147) 

I  am  not  certain  whether  Mr.  Moffett  still  is,  but  he 
either  is  now  or  was,  president  of  the  Corn  Products 
Refining  Company. 

Q.  Do  you  know  whether  he  has  any  other  utility 
connections  ? 

A.  I  don’t  know.  It  is  my  belief  he  has  not,  but  I 
really  don’t  know. 

The  next  of  the  present  directors  is  Mr.  J.  F.  Mac¬ 
Millan,  who  is  assistant  secretary  and  assistant  treasurer 
of  American  Gas  and  Electric  Company  and  of  most 
of  the  operating  companies  in  its  system. 

He  is,  among  other  things,  head  of  the  company’s  tax 
department.  That  is  his  full  time  occupation. 

The  Examiner: — Is  he  related  to  Mr.  M.  F.  Millikan, 
perchance  ? 
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The  Witness: — No,  sir. 

The  Examiner: — I  see.  I  misread  that. 

The  Witness: — The  next  of  the  present  directors  is 
Mr.  Morris  W.  Stroud.  Mr.  Stroud  has  been  director 
of  the  company  for  many  years.  He  was  at  one  time 
President  of  the  American  Gas  Company,  which  was  a 
subsidiary  of  the  United  Gas  Improvement  Company. 

I  believe  at  one  time  likewise  he  was  either  director 
or  officer,  or  perhaps  both,  of  United  Gas  Improvement 
Company  itself.  (148) 

Mr.  Stroud  had  for  some  little  time  been  physically 
incapacitated  and  has  retired  from  the  United  Gas 
Improvement  Company  and  its  system. 

By  Mr.  Ballard: 

Q.  So  far  as  you  know’,  United  Gas  Improvement 
Company  has  no  relation.  Holding  Act-wise,  to  the 
American  Gas  &  Electric  Company  or  the  Bond  and 
Share,  has  it? 

A.  I  am  quite  certain  it  has  not,  no,  sir. 

The  next  of  the  present  directors  is  Mr.  George  N. 
Tidd,  who  is  president  of  American  Gas  and  Electric 
Company,  its  chief  executive  officer. 

He  has  been  president  of  the  company  since  1923. 
Prior  to  that  time  he  w’as  vice  president  from  about 
1910  to  1923,  and  prior  to  that  he  wras  in  charge  of 
operations  of  one  or  more  of  the  group  of  the  companies 
in  the  American  Gas  and  Electric  Company  system. 

The  next  of  the  present  directors  showm  on  the  chart 
is  Mr.  Henry  H.  Wehrliane.  Mr.  Wehrhane  w*as  a 
partner  of  Hallgarten  &  Company,  an  investment  banking 
house  in  New’  York,  but  retired  from  that  connection 
many  years  ago.  He  describes  himself  as  retired  from 
business. 

I  believe  he  had  a  temporary  connection  for  some 
recent  period  wdth  the  Standard  Stoker  Company.  I 
think  that  has  now’  terminated,  but  Mr.  Wehrhane  does 
not,  except  as  his  duties  as  director  may  require  him  to — 
does  not  devote  his  (149)  mind  to  business  at  all. 
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Q.  Was  he  ever  a  director  of  any  of  the  subsidiaries 
of  Bond  &  Share,  or  don't  you  know? 

A.  Yes,  I  know  from  records  that  have  been  made 
available  to  me,  and  from  Mr.  Wehrliane ’s  own  statement, 
that  for  a  number  of  years  he  was  a  director  of  American 
Power  &  Light  Company.  He  resigned  from  that  com¬ 
pany  in  1933. 

Q.  That  is  the  company  in  which  Mr.  Tidd  was  also 
at  one  time  made  director  ? 

A.  Yes,  sir.  The  members  of  the  Executive  Committee 
all  being  members  of  the  Board - 

Q.  You  have  not  mentioned  Mr.  Harrison  Williams. 

A.  Mr.  Harrison  Williams  lias  been  a  director  of 
American  Gas  &  Electric  Company  continuously  since 
its  organization  in  1907.  Mr.  Williams  is  Chairman  of 
the  Board  of  Directors,  if  I  am  correctly  informed,  of 
the  North  American  Company. 

Q.  That  is  a  public  utility  holding  company? 

A.  That  is  a  public  utility  holding  company,  yes,  sir. 

The  Examiner: — Associated  with  Electric  Bond  and 
Share  System. 

The  Witness: — No,  sir. 

The  Examiner  : — Tie  has  not  been  in  any  way  associated 
with  Electric  Bond  and  Share?  (150) 

The  Witness: — No,  sir. 

Bv  Mr.  Ballard  : 

Q.  Are  you  sure  he  has  not  been  on  some  Boards  of 
their  companies  in  past  years? 

A.  I  am  quite  sure  he  has  not,  yes,  sir. 

The  Examiner: — Let  us  adjourn  for  a  short  recess 
at  this  time. 

(Whereupon  a  short  recess  was  taken,  at  the  conclusion 
of  which  the  following  occurred) : 

Bv  Mr.  Ballard  : 

Q.  Mr.  Burchill,  prior  to  this  5-minute  recess  you  had 
described  briefly  the  business  connections  of  all  of  the 
men  whose  names  appear  on  Exhibit  11  as  men  who 
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have  served  on  the  Board  of  Directors  of  the  Applicant 
prior  to  1940,  have  you  not? 

A.  I  did  not  cover  the  ones  who  are  not  now  members. 

Q.  That  is  true.  You  covered  present  members  and 

that  is  all  I  asked  vou  to  cover. 

* 

A.  Yes,  sir. 

Q.  Is  it  true  that  having  covered  the  present  members 
of  the  Board,  you  have  also  covered  the  present  members 
of  the  Executive  Committee  because  they  are  necessarily 
members  of  the  Board? 

A.  Yes,  sir. 

Q.  Xow,  you  have  described  the  filing  in  April,  1938. 
(151)  pursuant  to  authority  given  by  the  Board  on  April 
5,  1938,  of  the  application  under  Section  2  (a)  (S)  of 
the  Act,  which  is  the  initial  pleading  in  this  proceeding. 

Was  that  application  prepared  under  your  direction, 
and  do  you  believe  that  the  facts  stated  in  it  were  true 
and  correct  as  of  the  date  of  which  it  speaks? 

A.  Yes,  sir. 

Q.  That  application  which  has  been  received  in  evi¬ 
dence  in  this  proceeding  as  Applicant’s  Exhibit  Xo.  2, 

1  now  lav  before  vou  and  ask  if  vou  will  orallv  bring 
up  the  date  from  the  date  as  of  which  the  application 
speaks  to  the  present  time,  any  information  contained 
in  the  application  which  needs  bringing  up  to  date? 

A.  Yes,  sir.  The  statements  shown  in  the  early  pages 
of  the  application  filed,  were  furnished  in  response  to  the 
requirements  of  the  Commission’s  rule  under  Section 

2  (a)  (8). 

Dealing  with  page  2  of  the  application  as  filed,  the 
tabulation  at  the  bottom  of  that  page  should  be  super¬ 
seded  by  a  statement  that  “We  now  have  outstanding 
355,623  shares  of  $100  par  value  preferred  stock,  the 
total  par  value  being  $35,562,300,”  for  the  reason  that 
all  of  the  no  par  value  preferred  stock,  both  in  the 
Treasury  and  outstanding,  shown  on  page  2  of  the  docu¬ 
ment  as  filed,  has  been  retired  and  canceled.  (152) 


182  Joseph  M.  Burchill,  Direct  Examination. 

The  answer  as  to  ownership  of  5  per  cent  or  more 
of  the  new  stock  by  any  one  holder  is  still  correct  and 
still  4 4 none.’ ’ 

At  the  top  of  page  3  the  common  stock  no  par  value 
has  been  superseded  share  for  share  by  $10  par  value 
common  stock,  and  the  fractional  shares  have  been 
canceled.  We  have  now,  therefore,  outstanding  4,482,737 
shares  of  $10  par  value  common  stock,  the  total  par  value 
obviously  being  $44,S27,370. 

The  ownership  of  stock  by  any  holder  of  5  per  cent 
or  more  is  still  correctly  described  in  the  table  at  the 
bottom  of  page  3. 

On  page  4  the  gold  debentures  due  in  202S  amounting 
to  $40,000,000,  have  all  been  retired  and  we  now  have  out¬ 
standing  debentures  in  three  series,  some  due  in  1950, 
some  in  1960  and  some  in  1970,  aggregating  $30,000,000. 

No  record  in  our  possession  indicates  that  anyone  owns 
as  much  as  10  per  cent  of  those  debentures,  and  I  am 
quite  confident  that  no  one  does. 

At  the  lower  part  of  page  4,  Mr.  Tidd  was  described, 
in  addition  to  other  officers,  as  President  and  Director  of 
American  Power  and  Light  Company,  of  American  and 
Foreign  Power - 

Q.  You  said  president  and  director,  did  you? 

A.  Thank  you,  sir.  Mr.  Tidd  is  described  as  being, 
in  addition  to  president  and  director  of  American  Gas 
and  (153)  Electric  Company,  also  a  director  of  American 
Power  &  Light  Company,  a  director  of  American  & 
Foreign  Power,  and  a  director  of  Prudential  Investors, 
Inc. 

Mr.  Tidd  has  resigned  from  all  of  these  offices - 

Q.  Except - 

A.  Except  continuing  as  president  and  director  of 
American  Gas  and  Electric  Company. 

The  Examiner : — -When  did  he  resign,  approximately? 

The  Witness: — He  resigned  from  American  Power  & 
Light  and  American  &  Foreign  Power  in  1939. 
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He  resigned  from  Prudential  Investors  before  that  and 
I  have  that  somewhere,  I  have  the  year,  if  you  care  to 
have  it. 

The  Examiner: — That  is  all  right.  Is  Prudential  In¬ 
vestors  in  any  way  affiliated  with  Electric  Bond  &  Share? 

The  Witness: — No,  sir;  it  is  an  investment  trust  con¬ 
trolled  and  held  publicly. 

Mr.  C.  E.  Groesbeck,  who  is  described  as  Chairman 
of  the  Board  of  Directors  of  American  Gas  &  Electric 
Company,  Chairman  of  the  Board  of  Directors  of  Elec¬ 
tric  Bond  &  Share,  and  a  director  of  Tri-Continental  Cor¬ 
poration,  has,  I  am  informed,  since  the  submission  of  this 
application  resigned  as  a  director  of  Tri-Continental 
Corporation. 

In  my  opinion  they  are  the  only  changes  necessary  to 
make  the  application  now  substantially  correct.  (154) 

Q.  Mr.  Burchill,  you  have  stated,  I  think,  that  you  are 
a  vice  president  of  American  Gas  &  Electric  Service 
Corporation. 

A.  Yes,  sir. 

Q.  You  have  also  stated  that  that  is  a  subsidiary  service 
corporation  of  American  Gas  &  Electric  Company,  and 
that  it  has  received  approval  as  such  by  the  Commission 
under  Section  13  of  the  Act? 

A.  Yes,  sir. 

Q.  Does  that  Service  Corporation  furnish  any  services 
to  Electric  Bond  &  Share  or  its  subsidiary  or  operating 
companies  ? 

A.  No,  sir,  it  does  not.  It  confines  itself  to  furnishing 
service  to  the  companies  in  the  American  Gas  and  Electric 
Group. 

Q.  Is  that  a  recent  development,  or  has  that  long  been 
the  situation? 

A.  Well,  that  has  been  the  situation  throughout  the 
life  of  the  Service  Corporation,  which  it  is  true  is  only 
a  few  years,  but  it  is  substantially  of  the  practice  of 
American  Gas  and  Electric  Company  itself,  which  did 
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furnish  the  services  ordinarilv  called  management  and 
supervisory  services,  to  the  companies  in  its  group  for 
many  years  prior  to  1938,  when  the  Sendee  Corporation 
was  organized. 

Q.  Generally  speaking,  the  personnel  of  the  Serv¬ 
ice  (155)  Corporation  is  substantially  the  same  as  the 
personnel  which,  as  officers  of  the  American  Gas  &  Electric 
Cotnpany,  furnished  supervisory  and  managerial  services 
to  the  operating  companies  prior  to  the  organization  of 
the  Service  Corporation? 

A.  Yes,  sir.  When  the  Service  Company  commenced 
business  at  the  end  of  193S  it  took  over  every  individual, 
every  person,  who  was  then  in  the  American  Gas  and 
Electric  Company  organization.  It  took  over  not  only  all 
the  officers  and  employees,  but  it  also  took  over  all  the 
practices  and  principles. 

The  Sendee  Corporation  does  and  necessarily  must,  as 
far  as  that  is  concerned,  under  the  Holding  Company 
Act,  furnish  service  to  its  associated  companies  in  the 
American  Gas  &  Electric  Company  System,  on  a  non¬ 
profit  basis. 

It  is  true  that  besides  that,  when  the  American  Gas  & 
Electric  Company  itself  for  many  years  prior,  furnished 
sendees  to  its  subsidiary  companies,  the}*  were  furnished 
on  a  non-profit  basis.  The  non-profit  basis,  so  far  as 
operating  services  are  concerned,  was  true  throughout 
the  many  years  of  life  of  American  Gas  &  Electric  Com¬ 
pany.  That  is,  they  never  charged  fees  or  costs  which 
would  produce  a  profit  to  the  parent  company  on  those 
services  which  related  to  operations. 

It  is  also  true  that  through  a  period  terminating  in 
the  middle  of  1932,  the  American  Gas  &  Electric  Com¬ 
pany  furnished  (156)  engineering  services  related  to  con¬ 
struction  projects  which  did  produce  a  profit,  but  the  com¬ 
pany  voluntarily  abandoned  that  practice  in  the  middle 
of  1932. 

Q.  I  think  it  has  been  testified  before  in  this  case,  and 
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I  ask  you  do  you  yourself  know  of  your  own  information, 
that  Electric  Bond  &  Share  has  a  service  corporation  of 
its  own? 

A.  Yes,  sir.  From  an  examination  of  annual  reports, 
published  statements,  and  also  inspection  of  releases  of 
this  Commission,  thev  have  a  wholly-owned  subsidiarv 
service  corporation  known  as  Ebasco  Services,  Inc. 

Q.  Has  that  corporation  since  its  formation,  to  your 
knowledge,  furnished  any  services  to  American  Gas  & 
Electric  Company  or  any  of  its  subsidiaries? 

A.  No,  I  know  that  it  has  not. 

The  Ebasco  Services,  Inc.,  is  set  up  with  a  complete 
personnel  to  furnish — it  is  divided  into  departments  to 
furnish  service  of  the  kind  generally  which  is  furnished 
to  the  companies  the  American  Gas  and  Electric  Com¬ 
pany  Group  by  American  Gas  &  Electric  Service  Corpora¬ 
tion,  but  no  services  have  been  furnished  to  any  company 
in  the  American  Gas  and  Electric  Group  by  Ebasco 
Services,  Inc. 

Q.  The  personnel  furnishing  this  kind  of  service  in  the 
American  Gas  &  Electric  Company  was  formed  earlier 
and  is  older  than  the  group  that  is  now  Ebasco,  is  it 
not?  (157) 

A.  I  think  that  is  probably  true.  So  far  as  Ebasco 
proper  is  concerned,  it  came  into  existence  in  1935,  but  it 
was  successor,  as  I  understand  it,  to — or,  the  same  organ¬ 
ization  which  constituted  Ebasco  Services  in  1935  was  in 
some  degree  at  least  the  same  organization  which  prior 
to  that  time  had  been  furnishing  service  to  companies  in 
the  Electric  Bond  &  Share  Company  Group,  but  that 
organization  were  employees  prior  to  1935  of  Electric 
Bond  &  Share  Company. 

Q.  I  think  Mr.  Sawyer  and  also  Mr.  Sporn  pointed  out 
some  differences  in  practices  in  the  rendering  of  sendee 
by  Ebasco  to  those  companies  as  compared  to  rendering 
services  by  the  Sendee  Company  of  your  organization  to 
those  companies  in  your  organization.  Can  you  add  any 
examples  of  difference  in  practice? 
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A.  Well,  there  was  one  important  difference  in  prac¬ 
tice  but  not  quite  along  the  lines  Mr.  Sawyer  and  Mr. 
Sporn  testified  about.  But,  as  T  understand  it,  again 
based  on  published  statements,  Electric  Bond  &  Share 
Company  continued  to  furnish  services  to  the  companies 
in  its  group  at  a  figure  higher  than  cost,  that  is,  the  fur¬ 
nishing  of  the  service  did  produce  a  profit.  That  practice 
continued  up  to  1935,  when  Electric  Bond  &  Share  Com¬ 
pany  itself  went  out  of  that  business. 

I  believe  that  the  practice  of  furnishing  service  at 
a  profit  continued  past  1935  up  until  at  or  about  the  time 
(158)  that  the  Electric  Bond  &  Share  Company  registered 
as  a  holding  company. 

I  believe  it  is  also  true  that  so  far  as  service  to  its 
foreign  client  companies  is  concerned,  the  service  is  so 
furnished  at  higher  than  cost. 

Tn  contrast  with  that  T  point  out  what  I  testified  to 
a  minute  ago,  that  so  far  as  operating  services  are  con¬ 
cerned,  American  Gas  &  Electric  Company  through  a 
period  going  back  at  least  as  far  as  1912,  and  prior  to 
that,  perhaps,  furnished  the  service  not  at  a  profit,  but 
at  cost,  and  in  even  the  construction  engineering  services 
we  discontinued  the  charging  of  more  than  cost  in  1932. 

Mr.  Kaufman: — One  moment,  Mr.  Burehill.  Are  you 
guessing  at  your  statements  concerning  the  Electric  Bond 
&  Share  service  organization,  or  do  vou  know? 

The  Witness: — I  know  if  the  Commission’s  releases 
and  the  published  reports  of  the  Bond  &  Share  Group 
are  accurate.  But  I  don’t  know  it  bv  reason  of  having 
been  in  the  Bond  &  Share  office  and  having  seen  the  thing 
work. 

Mr.  Kaufman: — I  refer  to  vour  statements  concerning 
the  period  during  which  the  Bond  &  Share  Service 
Organization  operated  at  a  profit,  and  the  period  when 
they  ceased  to  do  that. 

The  Witness: — I  have  reference  to  three  sources.  One 
is  the  annual  reports,  the  second  is  the  stipulation  in  the 
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(159)  Bond  &  Share  suit,  which  I  take  as  reliable  knowl¬ 
edge,  and  the  third  is  the  records  of  this  Commission, 
concerning  the  Bond  &  Share  service  case,  some,  but  not 
all  of  which  I  have  seen. 

By  Mr.  Ballard: 

Q.  Mr.  Burchill,  I  have  phrased  some  of  these  ques¬ 
tions  quite  generally,  referring  to  managerial  and  super¬ 
visory  service. 

I  want  to  make  it  plain  to  you  and  on  the  record  that 
I  have  not  yet  approached  the  services  in  connection  with 
financing  which  I  want  to  treat  separately. 

You  so  understood  in  your  answers,  did  you  not? 

A.  Yes,  indeed,  I  did.  I  think  I  confined  the  answer — 
at  least  I  meant  to — to  the  fact  that  Ebasco  Services, 
Inc.,  had  never  rendered  any  services  to  any  company  in 
the  A.  G.  &  E.  group,  and  had  never  been  asked  to. 

I  think  that  is  as  far  as  the  answer  went. 

It  is  a  fact  that  for  many  years  Electric  Bond  &  Share 
Company  did  furnish  financial  service  not  only  to  Ameri¬ 
can  Gas  &  Electric  Company,  but  also  to  most  of  the 
companies  in  the  American  Gas  &  Electric  Company 
Group. 

Q.  And  is  it  your  knowledge  that  the  services  so  fur¬ 
nished  were  confined  to  the  financial  or  fiscal  field? 

A.  Yes,  it  is. 

Q.  Now,  will  you  please  address  yourself  to  the  (160) 
financial  or  fiscal  services  furnished  to  American  Gas  and 
Electric  Company  or  companies  in  its  system  by  Electric 
Bond  &  Share? 

A.  Well,  neither  the  parent  company,  American  Gas  and 
Electric  Company,  nor  its  subsidiaries,  had  equipped 
themselves  to  perform  the  financial  services  necessary  in 
connection  with  their  expansion,  and  they  made  arrange¬ 
ments  from  time  to  time  with  Electric  Bond  &  Share  Com¬ 
pany  to  perform  for  them  certain  financial  services. 

That  practice  began  probably  quite  soon  after  the 
organization  of  American  Gas  &  Electric  Company  in 
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1906  or  1907,  and  it  continued  until  a  period  in  the 
neighborhood  of  1928  to  1930. 

Electric  Bond  &  Share  Company  was  not  retained  or 
engaged  to  sell  all  the  securities  that  were  put  out  in  that 
period.  There  were  some  important  exceptions.  But  by 
and  large  the  Electric  Bond  &  Share  Company  did  act  in 
financial  matters  for  the  American  Gas  and  Electric  Com¬ 
pany  group  of  companies,  from  1907  up  until  about  1928 
or  1930. 

The  last  occasion  on  which  bonds  were  sold  with  the 
Electric  Bond  &  Share  Company  acting  in  the  financial 
capacity,  was  in  192S.  There  were  some  bonds  of  the 
Ohio  Power  Company  sold  in  that  year,  and  the  deben¬ 
tures  of  American  Gas  and  Electric  Company  itself  were 
refunded  in  that  year.  (161) 

The  sale  of  preferred  stock  in  the  so-called  customer 
ownership  campaigns  which  had  been  in  progress  for 
several  years  prior  to  192S,  continued  into  1930,  and 
there  were  some  small  amounts  of  stock  actually  sold,  so 
far  as  our  records  show,  up  to  May,  1931. 

In  the  period  1930-1931  the  American  Gas  &  Electric 
Company  group,  because  of  its  management  policies  of 
accumulating  cash,  first,  and  second,  because  the  reces¬ 
sion  in  business  was  making  it  necessary  to  spend  much 
less  money  on  construction,  found  itself  without  the  need 
of  going  to  the  public  for  the  sale  of  securities,  and  as 
a  consequence  there  were  only  the  most  insignificant 
amounts  of  preferred  stock  sold  through  the  period  of 
1931  and  into  1932. 

The  stock  that  had  been  sold  to  the  customers  of  the 
operating  companies,  although  it  was  not  sold  with  any 
promise  made  or  implied  that  the  companies  would  buy 
it  back — with  the  depression  period  some  of  those  stock¬ 
holders  in  the  territories  were  desirous  of  selling  their 
stocks  and  approached  the  operating  companies  with 
the  request  that  the  companies  either  buy  it  back  or 
assist  them  in  selling  to  someone  else,  and  the  operating 
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companies  naturally  being  desirous  of  promoting  good 
will,  were  willing  to  do  what  they  could. 

A  consideration  was  given  the  matter,  and  the  advice 
of  a  representative  of  the  Electric  Bond  &  Share  Com¬ 
pany  along  (162)  in  that  period  in  1932  was  asked  on 
the  problem. 

The  Bond  &  Share  was  not  engaged  to  perform  any 
service  in  connection  with  it,  and  as  a  matter  of  fact, 
very  shortly  thereafter,  namely,  in  1933,  the  National 
Securities  Act  was  enacted  which  changed  everything 
connected  with  the  issuance  of  securities  by  anyone  in 
any  size. 

It  made  it  impossible,  we  felt,  for  us  to  do  anything 
to  assist  the  preferred  stockholders  to  resell  their  stock. 
It  convinced  us  on  the  staff  that  the  financing  to  occur 
any  time  thereafter  was  going  to  be  of  a  totally  differ¬ 
ent  pattern  from  that  which  had  existed  back  in  other 
days  prior  to  1930,  and  it  convinced  us  that  it  was  neces¬ 
sary  for  us  on  the  staff,  and  highly  desirable,  to  acquaint 
and  qualify  ourselves  to  perform  financing  services  for 
ourselves. 

That  decision  was  reached  in  the  period  from  1932 
through  1933,  and  became  a  fixed  conviction  with  us  in 
1933. 

Q.  You  mentioned  that  in  1933  advice  or  opinion  was 
asked  of  a  member  of  Bond  and  Share  in  connection  with 
the  assistance  which  might  be  given  to  customer  pre¬ 
ferred  stockholders  who  wished  to  find  a  market  for  their 
stock. 

Is  that  the  last  time  when  the  Bond  &  Share  was 
officially  consulted  on  financing  matters  of  American  Gas 
or  its  companies? 

A.  It  is  the  last  time.  It  was  in  1932,  and  that  is  the 
last  time,  yes,  sir.  (163) 

Q.  Mr.  Burchill,  is  it  your  recollection  that  the  financing 
services  performed  by  Bond  &  Share  for  American  Gas 
&  Electric  Company  during  the  periods  which  you  have 


190  Joseph  M.  Burchill,  Direct  Examination. 

described  are  described  in  real  detail  in  portions  of  the 
stipulation  in  the  case  of  Securities  and  Exchange  Com¬ 
mission  against  Bond  &  Share? 

A.  Yes,  sir. 

Q.  I  won't  ask  you  to  go  into  further  detail  as  to  that 
past  practice,  because  I  hope  to  incorporate  into  this 
record  that  material  under  stipulation. 

Since  this  last  time  when  service  was  performed  by,  or 
advice  asked  of  Bond  &  Share,  has  there  been  anv  im- 
portant  financing  by  American  Gas  or  its  subsidiaries? 

A.  Oh,  yes,  we  have  carried  through  operations  which 
involved  in  the  neighborhood  of  $250,000,000. 

The  parent  company,  itself,  which  represented  in  the 
aggregate  the  sale  of  more  than  $65,000,000  of  securities, 
has  refunded  all  of  its  debt  and  preferred  stock. 

The  Appalachian  Power  Company  issued  securities  to 
retire  all  existing  bonds.  They  amounted  to  $57,000,000. 

The  Ohio  Power  Company  put  out  a  new  issue  and  re¬ 
tired  all  of  its  bonds.  The  new  issue  amounted  to — well, 
the  Appalachian  was  $67,000,000  of  securities,  and  the 
Ohio  Power  Company  was  $65,000,000. 

The  Atlantic  City  Electric  Company  retired  all  its  debt 
(164)  and  issued  $18,000,000  of  bonds. 

The  Scranton  Electric  Company  and  Indiana  General 
Service  Company  each  retired  all  its  debt,  and  each  issued 
six  and  a  half  million  dollars  of  bonds. 

The  Indiana  and  Michigan  Electric  Company  retired 
all  its  debt  and  issued  twenty-six  and  a  half  million 
dollars  of  new  securities. 

Q.  In  connection  with  those  issues,  was  Bond  &  Share 
or  any  of  its  companies,  engaged  to  perform  any  service, 
or  did  they  perform  any  service? 

A.  No,  sir,  they  did  not. 

Bond  &  Share  was  up  until  1935  still  in  business,  but 
Ebasco  Services,  Inc.,  is  still  in  the  business  of  furnishing 
such  financial  service  to  companies  in  the  Electric  Bond 
&  Share  Company  Group,  but  we  have  had  no  contact 
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with  them  and  have  not  had  their  service  in  any  wav, 
shape  or  form  in  connection  with  the  financial  work  I 
have  described. 

Q.  Who  did  the  w’ork? 

A.  Our  own  staff,  with  the  assistance  of  counsel,  of 
course. 

Q.  In  addition  to  those  instances  of  major  financing  in 
the  American  Gas  and  Electric  Company  Group  which 
you  have  mentioned,  one  was  completed  only  in  January 
of  this  year,  wasn’t  it? 

A.  That  is  right,  yes,  sir.  (165) 

Q.  You  yourself  personally  do  a  great  deal  of  work  in 
connection  with  the  financing  you  have  described,  do  you 
not? 

A.  Yes,  sir. 

Q.  When  you  need  executive  decision,  where  do  you 
get  it? 

A.  When  we  can’t  reach  the  decision  with  the  corps  of 
officers  themselves,  we  go  to  the  Executive  Committee  of 
the  American  Gas  &  Electric  Company,  and  on  occasion 
to  the  Board. 

The  Examiner: — Do  you  mean  if  you  consult  the  Presi¬ 
dent,  Mr.  Tidd,  and  he  differs  with  you  on  policy,  that 
disagreement  is  resolved  by  the  Board? 

The  Witness: — I  didn’t  mean  that,  no,  sir.  I  don’t 
know  of  anv  occasion  of  that  kind.  I  meant  that  neces- 
sarily  in  carrying  through  one  of  these  refinancing  opera¬ 
tions,  with  the  mass  of  stuff  to  be  done,  it  is  necessary*  to 
reach  decisions  as  you  go  along  and  it  is  only  when  we 
have  something  that  we  think  is  beyond  our  proper  au¬ 
thority  that  we  go  to  the  executive  committee. 

Q.  Mr.  Burchill,  either  Mr.  Sawyer  or  Mr.  Spora 
pointed  out  what  they  believed  to  be  an  important  differ¬ 
ence  in  policy  in  connection  with  the  policy  of  the  Ameri¬ 
can  Gas  &  Electric  Company,  to  get  rid  of  gas  and  trac¬ 
tion  properties  and  confine  its  operations  primarily  to  the 
electric  power  (166)  business  as  compared  with  a  some- 
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what  different  policy  on  the  part  of  the  companies  in  the 
Bond  &  Share  Group. 

Can  you  add  anything  further  to  that  difference? 

A.  Why,  I  think  a  little.  The  policy  of  disposing  of 
tractions  is  a  policy  that  today  I  guess  is  pretty  common 
to  all  groups. 

Where  I  think  the  American  Gas  &  Electric  Company 
management  differed  in  very  considerable  degree  from 
other  companies,  including  companies  in  the  Electric  Bond 
&  Share  Group,  is  in  doing  it  more  effectively,  more  com¬ 
pletely,  because  tackled  a  bit  more  promptly.  I  would  not 
care,  unless  it  is  desired,  to  give  any  great  amount  of 
detail,  but  I  have  a  very  few  figures  here  from  annual 
reports. 

Q.  You  might  give  them. 

A.  These  show,  for  example,  that  the  National  Power  & 
Light  Company  in  1927,  66  per  cent  plus  of  its  total  rev¬ 
enues,  that  is  of  the  operating  companies  in  that  group, 
came  from  electric  operations.  In  1930  77  per  cent  came 
from  electric  operations,  and  now  86  per  cent.  But  there 
is  still  13-  and  a  fraction  per  cent  that  comes  from  things 
other  than  electric. 

For  American  Power  &  Light  Subsidiaries  in  1927,  77 
per  cent  of  its  gross  came  from  electric;  in  1930  85  per 
cent  of  its  gross  came  from  electric;  and  in  1939,  a  trifle 
less  than  86  per  cent  came  from  electric.  (167) 

Again  they  still  have  14  per  cent  plus  from  other  kinds 
of  business. 

For  Electric  Power  &  Light  Corporation,  and  not  quite 
for  the  same  reason,  the  figures  are  this  wise:  In  1927 
62 — almost  63  per  cent  of  their  consolidated  revenues 
came  from  electric  operations,  in  1930  55  per  cent,  and  in 
1939  47  per  cent  and  a  fraction. 

Now,  part  of  the  reason  for  that  is  that  United  Gas, 
which  is  almost  entirely  natural  gas,  became  a  subsidiary 
of  theirs,  but  I  don’t  think  that  destroys  the  validity  of 
the  comparison  I  am  trying  to  make,  which  is  briefly  this : 
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That  for  the  year  ended  August  31,  1927,  of  the  con¬ 
solidated  operating  revenues  of  the  companies  in  the 
American  Gas  &  Electric  Company  Group,  88  per  cent  and 
a  fraction  came  from  electric. 

Now,  I  haven’t  the  figures  to  go  back  of  that  at  all, 
but  it  is  a  fact  that  by  1927  a  lot  of  railways  had  been 
sold  out  of  the  System. 

The  railways  at  Scranton  and  at  Altoona,  and  a  railway 
from  Joliet  to  Chicago,  had  been  sold  out  of  the  System. 

The  gas  properties  at  Rome,  New  York,  and  Quincy, 
Illinois,  and  some  smaller  ones,  had  been  sold.  But  thev 
are  not  in  the  figure  I  am  now  supplying  for  the  year 
ended  1927. 

Q.  Can  you  come  down  to  later  years?  (168) 

A.  Yes.  There  was  88  and  a  fraction  per  cent  in  elec¬ 
tric,  and  the  rest  of  it  in  railway,  gas,  and  other  things. 

By  1930  we  were  9S  and  a  fraction  per  cent  electric, 
and  for  1939  99  per  cent  electric,  and  the  only  thing  that 
is  offered  to  indicate — the  only  reason  this  is  offered  is 
to  indicate  that  by  reason  of  having  approached  this 
problem  as  early  as  the  A.  G.  &  E.  management  did,  they 
were  successful  in  confining  themselves  practically  exclu¬ 
sively  to  the  electric  business. 

Q.  There  is  a  marked  difference  in  one  item  of  con¬ 
trolling  policy,  isn’t  there? 

A.  It  seems  to  me,  yes,  sir. 

Q.  One  other  matter  I  think  you  might  mention  as  a 
difference  of  importance,  has  to  do  with  the  provision  for 
depreciation.  Will  you  take  that  up,  please? 

A.  Yes,  sir.  So  far  as  depreciation  is  concerned  it  is  a 
knotty  problem,  and  there  are  well  qualified  people  who 
take  quite  different  views  on  that  matter,  and  neither  on 
this,  as  on  other  things,  do  I  assert  we  have  all  the  wis¬ 
dom,  and  other  people  lack  it.  I  don’t  say  who  is  right 
and  who  is  wrong.  But  the  facts  are  that  whatever 
policies  are  followed  in  the  companies  in  the  Electric 
Bond  &  Share  Company  Group,  they  produce  these  re¬ 
sults  as  shown  by  the  Annual  Reports.  (169) 
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The  percentage  of  the  gross  operating  revenue  of  their 
subsidiary  companies — of  National  Power  &  Light,  which 
was  set  aside  for  retirements  or  for  depreciation,  in 
1927  was  eight  and  a  fraction  per  cent,  in  1930  seven 
and  a  fraction  per  cent,  and  in  1939  a  trifle  less  than 
eight  and  a  half  per  cent. 

The  same  kind  of  figures  for  American  Power  &  Light 
Company  Subsidiaries:  In  1927,  it  was  a  little  less  than 
6  per  cent;  in  1930  something  more  than  6  per  cent; 
and  in  1939  a  little  less  than  10  per  cent. 

For  the  Electric  Power  &  Light  Corporation  Sub¬ 
sidiaries,  the  figures  in  1927  were  about  7%  per  cent; 
in  1930  something  more  than  8  per  cent;  and  in  1939, 
it  is  complicated  by  the  fact  that  United  Gas  is  included, 
and  there  are  large  amounts  apparently  for  depletion 
which  are  not  separately  available  to  me. 

Q.  United  Gas  Company  is  engaged  in  a  large  way  in 
the  natural  gas  business,  is  it  not? 

A.  Yes,  sir. 

Q.  Depletion  is  something  you  always  have  with  you 
in  that  business,  is  it  not? 

A.  I  understand  so.  But  by  taking  out  of  the  total 
figures  for  electric  power  and  light,  the  total  figures  for 
retirement,  and  the  depletion  provision,  which  relate  to 
United  Gas,  I  have  left  the  figures  for  Electric  Power 
&  (170)  Light  Subsidiaries,  exclusive  of  United  Gas,  and 
those  figures  indicate  to  me  that  the  provision  for  retire¬ 
ments  or  depreciation  for  1939  was  about  11  per  cent. 

Now,  in  contrast  with  those  figures  which  I  have  given 
for  the  companies  in  the  Electric  Bond  &  Share  Company 
System,  the  depreciation  accruals  or  provision  for  1927, 
with  us  were  a  little  less  than  7*4  per  cent,  in  1930  they 
were  something  more  than  Sy2  per  cent,  and  in  1939 
they  were  more  than  14  per  cent. 

The  result  of  this  difference  in  practice  has  a  very 
material  bearing  on  the  earnings  of  the  companies,  and 
their  whole  financial  picture  as  shown  in  reports. 
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If,  for  example,  instead  of  setting  up  14  and  a  fraction 
per  cent  of  gross  revenues  for  depreciation,  our  com¬ 
panies  set  up  ten  instead,  the  difference,  or  4  per  cent, 
would  automatically  come  down  to  net  earnings. 

Q.  Well,  it  is  common  stockholders’  money? 

A.  That  is  right,  and  it  would  produce  a  result  of 
almost  $1.00  a  share  difference  in  earnings  of  the  common 
stock. 

We  earned  last  year — I  think  it  was  $2.50  or  $2.53, 
and  if  we  had  set  up  only  10  per  cent,  instead  of  what 
we  did,  the  earnings  would  be  $3.40. 

Q.  It  is  a  whole  lot  more  than  just  a  bookkeeping 
differ-  (171)  ence,  isn’t  it? 

A.  A  great  deal.  The  security  markets — whether  I 
think  they  should  or  not — while  they  attach  importance 
to  a  depreciation  provision,  when  it  comes  to  figuring 
the  number  of  times  vour  reported  earnings,  which  is 
a  fair  figure  at  which  they  should  sell  on  the  market, 
they  are  prone  to  forget  your  depreciation  provision  and 
they  won’t  say  A.  G.  &  E.  on  the  market  ought  to  sell 
at  15  times  its  reported  earnings  instead  of  12,  because 
we  set  up  that  depreciation. 

They  are  likely  to  compare  our  market  price  with  the 
market  price  of  companies  which  have  very  different 
depreciation  policies. 

Q.  Is  it  true  that  had  you  followed  for  1939  the  differ¬ 
ent  depreciation  policy  evidenced  by  the  figures  you  have 
given  for  the  Bond  &  Share  subsidiary  groups,  in  your 
opinion  not  only  would  it  be  a  fact  that  greater  earnings 
would  have  been  shown  per  share  of  common  stock,  but 
the  market  would  have  reacted  upward  for  the  price 
of  that  common  stock? 

A.  The  market  acts  for  a  variety  of  reasons,  and  I 
believe  this  is  one  of  them,  but  I  believe  the  market 
price  today  would  be  higher  on  reported  earnings  of 
$3.40  than  on  reported  earnings  of  $2.50. 

Q.  All  the  securities  of  American  Gas  &  Electric  (172) 
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or  its  subsidiaries  that  Bond  &  Share  owns  are  common 
stock? 

A.  That  is  correct,  yes,  sir. 

Q.  Who  selects  the  public  accountants  to  audit  your 
books  ? 

A.  Our  management  and  Board  of  Directors  have 
selected  them  always. 

Q.  Who  are  they? 

A.  The  firm  is  Niles  &  Niles. 

Q.  Have  they  had  that  employment  repeatedly  over 
a  number  of  years? 

A.  For  the  American  Gas  &  Electric  Company  itself 
they  have  had  the  employment  continuously  since  1912. 
They  have  audited  the  books  of  all  of  our  operating 
subsidiaries  continuously  since  1932. 

Q.  Does  Bond  &  Share  use  the  same  firm  of  accountants 
for  the  same  purpose? 

A.  No,  not  at  all.  The  published  reports  show  that 
not  only  for  Electric  Bond  &  Share  Company,  but  for 
at  least  its  holding  company  subsidiaries,  and  I  think — 
although  as  to  this  I  am  not  certain — that  that  would 
carry  through  to  the  operating  companies  necessarily, 
the  firm  employed  by  them  is  Haskins  &  Sells. 

Perhaps  I  ought  to  remark  that  Niles  &  Niles  do  all 
of  our  public  accounting  work  except  that  which  is 
necessarily  (173)  in  connection  with  income  tax  matters, 
and  in  that  case  we  have  the  firm  of  Lvbrand,  Ross 
Brothers,  &  Montgomery,  and  have  had  them  for  a  number 
of  years. 

Q.  Do  you  know  whether  Bond  &  Share  ordinarily 
uses  the  Lvbrand  firm  for  income  tax  purposes? 

A.  I  don’t  know;  I  have  never  heard  that  they  did. 

Q.  Mr.  Bur  chill,  you  stated  earlier  in  your  testimony 
that  the  American  Gas  &  Electric  Company  registered 
as  a  registered  holding  company  under  the  Act  of  April 
12,  1938.  Why  was  that  action  not  taken  sooner? 

A.  Wrell,  it  had  not  filed  a  registration  statement  before, 
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because  the  validity  of  the  Act  was  in  question  in  a 
proceeding  which  had  been  initiated  by  the  Commission 
in  the  latter  part  of  December,  1935,  and  which  remained 
a  proceeding  going  through  the  course  of  appeal  right 
up  until  the  latter  part  of  March,  1938. 

At  that  time  the  Supreme  Court  handed  down  its 
decision  holding  that  the  provisions  of  the  Act  requiring 
holding  companies  to  register  with  the  SEC  was  valid 
and  enforcible,  and  after  that  decision  was  received  it 
was  examined  and  studied  by  counsel  and  the  Board  of 
Directors  of  A.  G.  &  E.  met  on  April  5,  1938,  and  adopted 
a  resolution  authorizing  the  officers  of  the  company  to 
tile  a  notification  of  registration  with  the  SEC  which 
would  make  us  fully  subject  to  the  Act.  (174) 

Q.  Did  that  same  meeting  of  the  Board  authorize  the 
filing  under  Section  2  (a)  (8),  an  application  which  is 
the  initial  pleading  in  this  proceeding? 

A.  Yes,  sir,  it  did. 

Q.  I  show  you  a  certified  copy  entitled  “Extract  from 
meeting  of  Board  of  Directors  of  American  Gas  &  Electric 
Company,  held  April  5,  1938,”  and  certified  by  Mr.  Frank 
B.  Ball,  as  secretary,  and  bearing  the  corporate  seal  of 
the  company,  and  ask  you  whether  you  know  that  to 
be  a  correct  certified  copy  of  the  resolution,  and  if  it 
is  there  set  forth  in  full? 

A.  Yes,  sir. 

Mr.  Ballard: — I  offer  the  certified  extract  from  the 
minutes  so  identified  as  Applicant’s  Exhibit  No.  12. 

Mr.  Kaufman: — No  objection. 

The  Examiner: — Received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  12.) 

The  Examiner: — You  have  testified,  Mr.  Burchill,  that 
to  the  best  of  your  knowledge  the  accountants  employed 
by  American  Gas  &  Electric  Company  are  different  from 
those  emploved  by  Bond  &  Share.  Do  you  know  whether 
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counsel  for  both  companies  are  the  same,  or  do  they 
employ  different  counsel? 

The  Witness: — I  know  the  facts,  yes,  sir.  The  facts 
(175)  are  with  respect  to  Bond  &  Share,  based  on  records 
that  I  have  seen,  that  the  firm  of  Simpson,  Thatcher  & 
Bartlett,  a  New  York  law  firm,  were  general  counsel  to 
Electric  Bond  &  Share,  apparently  from  the  organization 
of  that  company  in  1905  up  until  a  rather  recent  period. 

I  thought  until  the  other  day  that  they  still  were  general 
counsel.  Upon  information  supplied  to  me  by  Electric 
Bond  &  Share  Company,  at  the  request  of  Mr.  Kaufman, 
Coibmission ’s  Counsel  in  this  proceeding,  it  shows  that 
the  firm  of  Reed  &  Priest  are  now  General  Counsel  to 
the  Electric  Bond  &  Share  Company,  and  apparently  that 
is  a  change  which  has  occurred  at  some  recent  time. 

I  believe  it  is  a  fact  that  Simpson,  Thacher  &  Bartlett 
are  still  used  by  Electric  Bond  &  Share  Company. 

The  Examiner: — I  take  it  from  what  vou  sav  that  Mr. 
Ballard’s  firm  has  not  been  general  counsel  of  Electric 
Bond  &  Share  Company? 

A.  I  am  quite  certain  he  has  never  been  connected  in 
any  way  with  Electric  Bond  &  Share  Company,  or  any 
of  its  companies. 

The  Examiner: — Now,  can  you  give  us  a  little  informa¬ 
tion  about  American  Gas  &  Electric  Company? 

The  Witness: — Yes,  sir.  American  Gas  &  Electric 
Company  was  organized  about  a  year  or  so  after  Electric 
Bond  &  Share  Company.  (176) 

The  same  firm,  Simpson,  Thacher  &  Bartlett,  became 
general  counsel,  or  outside  counsel  to  American  Gas  & 
Electric  Company  at  its  organization,  and  have  remained 
cotmsel — we  described  them  as  general  counsel,  I  believe 
— up  to  and  including  this  time. 

That  does  not  mean  that  they  have  done  all  the  work 
for  American  Gas  &  Electric  Company,  or  all  the  work, 
by  any  means,  for  companies  in  its  group. 

The  Examiner: — I  see. 
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The  Witness: — We  have  in  the  group  employed  from 
time  to  time  other  counsel  as  necessary.  Mr.  Ballard’s 
firm  has  carried  on  without  any  contact  or  anything  of 
the  kind  with  Simpson,  Thatcher  &  Bartlett,  the  entire 
proceedings  now  under  way  under  Section  11  with  respect 
to  our  company. 

Mr.  Ballard  is  in  complete  charge  of  this  proceeding, 
and  Mr.  Ballard’s  firm  has  carried  on  a  number  of  rate 
proceedings  before  State  Regulatory  Commissions  for 
operating  companies  in  our  American  Gas  &  Electric  Com¬ 
pany  Group,  although  Simpson,  Thatcher  &  Bartlett  do 
that  kind  of  work  as  well. 

We  have  employed  Mr.  Baker’s  firm  in  Cleveland  on 
a  rather  extensive  scale  by  the  subsidiary  companies, 
and  Colonel  Moseley’s  firm,  in  New  York,  on  certain  -water 
power  affairs,  so  Simpson,  Thatcher  &  Bartlett  have  not 
by  any  means  had  all  of  the  business.  (177) 

Mr.  Kaufman: — For  the  sake  of  complete  accuracy,  Mr. 
Examiner,  I  have  been  informed  by  Mr.  Ballard  that  his 
firm  in  the  past  have  represented  Pennsylvania  Po-wer  & 
Light  Company,  which  is  a  subsidiary  of  Electric  Bond 
&  Share  Company. 

The  Witness: — Thank  you;  I  didn’t  know  that. 

Mr.  Ballard: — That  is  correct.  I  don’t  know  when — 
it  was  almost  before  my  time.  My  firm  has  been  moder¬ 
ately  active  in  the  public  utility  field  throughout  the  State 
of  Pennsylvania,  which  is  my  home  State,  and  my  recol¬ 
lection  is  that  at  one  time  we  did  some  work  for  Penn¬ 
sylvania  Power  &  Light,  and  I  might,  perhaps,  state  that 
I  myself  personally,  nor  my  firm,  for  years  that  I  can 
count,  so  far  as  I  know,  has  at  present  any  connection 
with  Bond  &  Share  or  any  of  its  companies. 

I  might  also  state  that  I  would  not  accept  such  em¬ 
ployment,  complimented  as  I  might  be  if  I  should  be 
offered  it,  without  consulting  the  American  Gas  &  Electric 
Company. 

Mr.  Kaufman: — Why  do  you  feel  that  would  be  neces¬ 
sary,  Mr.  Ballard? 
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Mr.  Ballard: — Because  I  think  there  is  a  direct  diver¬ 
gence  of  interest  between  the  two  corporations. 

Mr.  Kaufman: — In  every  respect,  or  in  the  present 
proceeding? 

Mr.  Ballard  : — Sufficiently  widespread  that  I  should 
seek  (178)  the  consultation. 

By  Mr.  Ballard: 

Q.  Mr.  Burchill,  T  don’t  think  it  is  necessary  for  you 
to  read  the  resolutions  which  have  been  received  in  evi¬ 
dence  as  Exhibit  12. 

The  second  paragraph  of  those  resolutions,  as  I  read 
them,  authorizes  the  filing  of  the  application  for  the  order, 
under  Section  2  (a)(8)  of  the  Act.  Is  that  correct? 

A.  Yes,  sir,  that  is  correct. 

Q.  Were  you  present  at  that  meeting? 

A.  Yes,  sir,  I  was. 

Q.  Was  the  application  that  was  subsequently  filed 
before  that  meeting  in  its  final  draft? 

A.  Yes,  sir,  the  complete  text  was  read  to  the  meeting 
and  discussed  bv  the  directors. 

Q.  What  did  the  officers  of  the  company  do  following 
the  adoption  of  the  resolutions  of  April  5,  1938? 

A.  They  filed  the  application  under  Section  2  (a)  (8) 
verv  shortlv  thereafter,  and  thev  filed  the  notification  on 
Form  U-(5)  (a),  which  made  the  company  a  registered 
holding  company,  and  they  thereupon  gave  intensive  con¬ 
sideration  to  the  effect  of  all  the  provisions  of  the  Hold¬ 
ing  Company  Act  on  the  company  and  its  subsidiaries,  and 
particularly  Section  11. 

It  was  not  manv  months  after  that  until  the  companv 
(179)  received  a  letter  which  was  dated  August  3,  1938, 
from  the  Honorable  William  O.  Douglas,  then  Chairman 
of  this  Commission,  which  we  understand — in  fact,  the 
newspapers  accounts  indicated — were  similar  to  or  the 
same  as  was  sent  to  all  the  important  registered  holding 
companies  in  the  country. 

This  letter  urged  our  company  on  or  before  December 
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1,  1938,  to  present  any  suggestions,  plans  and  programs, 
even  though  they  might  be  tentative,  to  the  Commission, 
with  reference  to  our  plans  under  Section  11  of  the  Act. 

Mr.  Tidd,  President  of  American  Gas  &  Electric  Com¬ 
pany,  replied  to  this  letter  of  Chairman  Douglas.  His 
reply  is  a  letter  dated  August  8th. 

In  that  reply  he  stated  that  the  company  intended  to 
comply  with  Chairman  Douglas’  request  by  filing  a  formal 
plan  under  Section  11  (e)  of  the  Act. 

Q.  I  show  you  a  photostatic  copy  of  what  appears  to 
be  a  letter  from  the  Securities  and  Exchange  Commission, 
addressed  to  Mr.  Tidd  as  President  of  American  Gas  & 
Electric  Company,  under  date  of  August  3,  1938,  and 
signed  by  William  O.  Douglas,  as  Chairman  of  that  Com¬ 
mission,  and  attached  to  it  is  a  copy  of  what  appears 
to  be  a  reply  addressed  to  Chairman  Douglas  under  date 
of  August  8th,  which  copy  in  the  space  provided  for 
signature  bears  the  word  “President,”  but  does  not,  I 
am  ashamed  to  say,  bear  above  (180)  it  the  name  “George 
X.  Tidd.” 

Is  the  first  copy  a  correct  photostatic  copy  of  the  letter 
you  have  just  described? 

A.  It  is. 

Q.  Is  the  second  copy  a  copy  of  the  letter  actually 
prepared  by  Mr.  Tidd  and  sent  to  Chairman  Douglas,  as 
the  Commission’s  files  will  show? 

A.  It  is,  yes,  sir. 

Mr.  Ballard: — We  offer  the  two  letters  as  Exhibit  13-A 
and  13-B. 

Mr.  Kaufman: — Xo  objection. 

The  Examiner: — Received  in  evidence. 

(The  documents  referred  to  were  thereupon 
received  in  evidence  as  Applicant’s  Exhibits 
13-A  and  13-B.) 

By  Mr.  Ballard: 

Q.  What  followed,  in  this  connection,  after  this  ex¬ 
change  of  letters  between  Chairman  Douglas  and  Mr. 
Tidd? 
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A.  Immediately  after  the  promise  was  made  in  the 
letter  of  August  Sth,  that  a  plan  would  be  filed  by  Decem¬ 
ber  1,  1938,  if  possible,  the  officers  intensified  their  work, 
looking  to  the  development  of  a  plan  to  be  filed  formally 
under  Section  11  (e). 

At  the  end  of  October,  Mr.  Groesbeck  told  Mr.  Tidd 
that  the  members  of  his  staff,  that  is,  the  Electric  Bond 
&  Share  (181)  staff,  were  at  work  on  a  reply  for  Electric 
Bond  &  Share,  and  Mr.  Groesbeck  invited  Mr.  Tidd  to 
luncheon  to  be  advised  of  its  nature. 

Mr.  Tidd  went  to  the  luncheon  and  had  Mr.  Sporn  ac¬ 
company  him. 

At  that  luncheon  Mr.  Inch,  who  is  president  and  a 
director  of  Electric  Bond  &  Share  Company,  I  believe,  but 
is  not  an  officer  or  director  of  American  Gas  &  Electric 
Company,  or  any  of  its  subsidiaries,  showed  a 
rough  outline  or  draft,  including  some  sketch  maps  of  an 
informal  proposal  which  he  had  in  mind  filing  on  behalf 
of  Electric  Bond  &  Share  Company,  and  which  on  ex¬ 
amination  seemed  to  include  among  the  properties  dealt 
with,  the  properties  of  American  Gas  &  Electric  Company 
System. 

Mr.  Inch  requested  that  Mr.  Tidd  have  Mr.  Sporn  take 
this  material  and  study  it  and  then  give  him  his  engineer¬ 
ing  opinion  as  to  whether  what  was  proposed  in  it  was 
feasible  from  an  engineering  point  of  view. 

The  luncheon  ended,  and  Mr.  Sporn  left  with  the  ma¬ 
terial  in  his  possession. 

On  further  examination  of  the  material  by  Mr.  Sporn, 
and  consultation  between  the  officers  of  American  (fas  & 
Electric  Company,  it  was  determined  that  it  was  neither 
proper  nor  wise  in  the  interest  of  American  Gas  &  Elec¬ 
tric  Company,  (182)  for  any  of  its  officers  to  express  any 
opinion  or  comment  as  to  the  feasibility  of  these  tentative 
proposals  that  were  embodied  in  or  outlined  in  the  draft 
that  had  been  handed  by  Mr.  Inch  to  Mr.  Sporn,  and  the 
reason  for  that  feeling  and  conviction  was  that  the  pro- 
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posals  seemed  to  us  to  be  based  on  premises  directly 
opposed  to  the  position  which  the  officers  of  American  Gas 
&  Electric  Company  considered  it  necessary  for  that 
company  to  take  with  respect  to  its  status  under 
Section  11. 

It  was  felt  it  would  be  appropriate  to  inform  Electric 
Bond  &  Share  Company  of  this  fact. 

Mr.  Tidd,  Mr.  Millikan,  Mr.  Sporn,  and  myself,  went  to 
the  offices  of  Electric  Bond  &  Share  Company  and  met 
Mr.  Groesbeck,  Mr.  Inch,  Mr.  Murphy,  and  Mr.  Phillips. 
I  don’t  know  that  Mr.  Phillips  has  any  official  position, 
but  he  has  a  position  of  responsibility  in  the  Engineering 
Department  of  that  organization. 

At  this  conference  Mr.  Inch  urged  upon  the  four  officers 
of  American  Gas  &  Electric  Company  who  were  there,  that 
we  abandon  our  intention  of  filing  a  formal  plan  under 
Section  11  (e),  and  expressed  the  belief  that  such  a  course 
of  making  a  formal  filing  was  a  most  unwise  one. 

The  four  of  us  officers,  who  were  there,  expressed  an 
equal  conviction  that  the  proposal  to  file  a  formal  plan 
under  Section  11  (e)  for  American  Gas  &  Electric  Com¬ 
pany  (183)  was  a  sound  and  appropriate  course  to  be 
pursued  by  our  company,  and  we  came  off  and  went 
about  our  business. 

Q.  Well,  under  those  circumstances  -what  was  the  next 
thing  that  was  done? 

A.  Well,  it  seemed  to  us  that  was  a  pretty  plain  indi¬ 
cation  that  there  were  just  entirely  opposing  views  and 
policies  of  the  officers  of  our  company  and  the  officers 
of  Electric  Bond  &  Share  Company,  as  disclosed  in  the 
plan  that  was  urged  upon  us  by  Mr.  Inch,  of  not  filing 
any  formal  plan  under  Section  11  (e),  and  in  that  situa¬ 
tion,  in  the  opinion  of  the  officers  of  A.  G.  &  E.,  it  was 
entirely  inappropriate  that  American  Gas  &  Electric  Com¬ 
pany  be  represented  in  the  proceedings  before  this  Com¬ 
mission  under  Section  11  of  the  Act  and  Section  2  (a) 
(8)  of  the  Act,  by  the  same  firm  which  were  or  had  been 


204  Joseph  M.  Burchill,  Direct  Examination . 

counsel  to  Electric  Bond  &  Share  Company,  and  for  that 
reason  the  officers  with  a  good  deal  of  promptness,  went 
about  selecting  and  engaging  another  firm  of  attorneys 
and  we  did  engage  the  firm  of  Ballard,  Spahr,  Andrews  & 
Ingersoll,  of  Philadelphia,  to  represent  American  Gas  & 
Electric  Company  in  both  of  these  matters,  as  I  indi¬ 
cated  a  short  while  ago  in  answer  to  a  question  of  the 
Examiner. 

Mr.  Ballard’s  firm  having  been  engaged,  the  officers  of 
the  company  continued  their  work  on  the  formulation  of 
this  plan,  and  the  work  had  actually  progressed  to  a 
point  (184)  where  a  quite  detailed  outline  of  the  nature 
and  contents  of  the  plan  was  able  to  be  produced  and 
actually  was  submitted  to  the  meeting  of  the  American 
Gas  &  Electric  Company  directors,  which  was  held  on 
November  7,  1938. 

At  that  meeting  resolutions  were  adopted  authorizing 
the  filing  of  the  Section  11  documents. 

<^.  I  show  you  two  sheets  stapled  together  entitled 
“Extract  from  minutes  of  meeting  of  Board  of  Directors 
of  American  Gas  &  Electric  Company,  held  November  7, 
1938,”  certified  to  by  Mr.  Frank  B.  Ball,  as  Secretary, 
and  bearing  the  corporate  seal  of  the  company,  and  ask 
you  if  those  sheets  contain  correct  copies  of  the  resolu¬ 
tions  to  which  you  have  referred? 

A.  Yes,  sir. 

Mr.  Ballard: — I  offer  the  two  sheets  so  identified  as 
Applicant’s  Exhibit  14. 

The  Examiner: — Any  objection,  Mr.  Kaufman? 

Mr.  Kaufman: — No  objection. 

The  Examiner: — Received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  14.) 

The  Witness: — After  receiving  that  authorization,  the 
work  of  preparing  the  plan  for  filing  went  forward  with 
more  vigor,  and  Mr.  Ballard  and  his  partners  worked  with 
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the  (185)  officers  and  staff  of  the  company  in  the  prepara¬ 
tion  of  the  plan,  and  after  the  plan  was  filed  they  worked 
with  the  officers  of  the  company  in  the  preparation  of 
exhibits  and  testimony  to  be  introduced  in  support  of 
the  plan. 

Just  somewhat  off  that  subject  of  the  11  (e)  plan,  but 
about  this  time,  that  is  the  middle  of  1939,  Mr.  Tidd,  who 
up  until  that  time  had  continued  as  a  director  of  American 
Power  and  Light,  received  in  regular  course  from  the 
Secretary  of  that  company  a  request  that  he  supply  cer¬ 
tain  information  to  be  incorporated  in  a  proxy  statement. 
That  letter  indicated  that  the  material  would  probably 
be  set  up  in  such  form  as  to  show  American  Gas  & 
Electric  Company  and  its  subsidiaries  as  associate  com¬ 
panies  in  the  Electric  Bond  &  Share  Company  System,  and 
Mr.  Tidd  by  both  correspondence  and  by  an  oral  message 
given  to  Mr.  Aller,  the  President  of  American  Power  & 
Light  Company,  who  called  at  our  office  to  try  to  persuade 
Mr.  Tidd  to  continue  on  the  Board — Mr.  Tidd  gave  his 
final  decision  that  he  would  not  be  a  candidate  for  re- 
election  to  the  Board  of  American  Power  &  Light  Com¬ 
pany,  because  he  disapproved  of  having  American  Gas  & 
Electric  Company  shown  by  anyone  as  included  in  the 
Electric  Bond  &  Share  Group. 

Q.  There  were  letters  exchanged,  were  there  not,  be¬ 
tween  Mr.  Tidd,  and  officers  of  American  Power  &  Light 
Company  in  that  connection?  (186) 

A.  Yes,  sir,  there  were. 

Q.  I  show  you  copies  of  the  following  letters:  A  letter 
addressed  to  Mr.  George  N.  Tidd,  under  date  of  July  28, 
1939,  on  the  letterhead  of  the  American  Power  &  Light 
Company,  and  signed  by  D.  W.  Jack,  as  Secretary  of 
that  Company,  to  which  is  attached  the  three  pages  of 
material  submitted  to  Mr.  Tidd  in  connection  with  the 
proxy  statement  to  which  you  have  referred  in  your  oral 
testimony;  and  the  second  letter  I  show  you  is  a  copy 
of  a  reply  by  Mr.  Tidd  to  Mr.  Jack  under  date  of  August 
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3rd;  and  the  third  is  a  further  letter  by  Mr.  Tidd  to  Mr. 
Aller,  President  of  American  Power  &  Light  Company, 
under  date  of  August  16,  1939;  and  the  fourth  is  a  letter 
from  Mr.  Aller  to  Mr.  Tidd  under  date  of  August  17, 

1939. 

I  ask  you  whether  you  have  had  these  copies  made 
from  the  official  correspondence  files  of  the  applicant  com¬ 
pany,  and  whether  they  are  true  copies? 

A.  Yes,  sir. 

Mr.  Ballard: — I  offer  the  letters  with  the  material  ac¬ 
companying  the  first  letter  as  identified,  stapled  together, 
constituting  in  all  seven  sheets,  as  applicant’s  Exhibit 
No.  15. 

Mr.  Kaufman: — While  these  letters  are  scarcely  ante- 
litern  motam,  I  will  not  object  at  this  time  to  their  intro¬ 
duction.  I  am  not  reserving  an  objection  either.  (187) 
Thf.  Examiner: — Received  in  evidence. 

(The  document  referred  to  was  thereupon 
received  in  evidence  as  Applicant’s  Exhibit 
No.  15.) 

Bv  Mr.  Ballard: 

*> 

Q.  Proceed  with  what  happened  after  the  exchange  of 
these  letters,  Mr.  Burchill. 

A.  That  goes  back  to  the  Section  11  plan. 

A  number  of  informal  conferences  were  held  during 
this  period  with  representatives  of  the  Commission’s  staff 
in  discussing  dates  for  hearing  on  the  Section  11  matter, 
and  the  procedure  that  was  to  be  followed. 

At  one  time  it  was  intended,  or  at  least  suggested,  that 
hearings  commence  in  the  fall  of  1939,  but  for  various 
reasons,  somewhat  for  the  convenience  of  the  company, 
the  hearing  was  fixed  for  and  did  commence  January  29, 

1940. 

Q.  I  think  the  Commission  gave  us  a  little  more  time 
than  they  otherwise  might  have,  because  the  staff  of  the 
Company  was  very  busy  with  the  refinancing  that  con¬ 
cluded  in  the  middle  of  Januarv.  Is  that  vour  recol- 

•  • 

lection? 
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A.  Exactly  so,  yes,  sir.  But  prior  to  the  issuance  of 
the  order  fixing  the  hearing  for  January  29th,  Mr.  Bal¬ 
lard,  our  counsel  who  was  handling  the  matter  for  the 
company  and  who  was  in  New  York  on  another  matter, 
was  asked  to  attend  a  meeting  at  the  executive  com¬ 
mittee  of  the  Board  of  American  (188)  Gas  &  Electric 
Company. 

That  was  the  meeting  of  November  28,  1939. 

Q.  Were  you  present  at  that  meeting? 

A.  I  am  not  a  member  of  the  committee,  but  I  was 
there. 

Q.  Who  else  was  present? 

A.  The  members  of  the  Committee  were  Messrs.  Groes- 
beck,  Tidd,  Cresswell  and  Williams. 

Mr.  Ball,  the  Secretary  of  the  Company,  was  there  in 
his  official  duties,  and  Mr.  Ballard,  counsel,  was  there, 
and  I  was  there. 

We  were  talking  about  financing  matters,  and  the  Sec¬ 
tion  11  matters  as  well. 

During  the  course  of  that  meeting  Mr.  Groesbeck  asked 


Mr.  Kaufman: — Don’t  you  think,  Mr.  Ballard,  it  would 
be  better  if  you  called  the  representatives  of  the  Bond 
&  Share  to  testify  to  these  conversations  Mr.  Burchill  is 
talking  about  now? 

T  didn’t  object  to  the  first  attempt  to  do  that,  but  X 
think  it  is  being  carried  to  a  point  now  where  T  am 
sufficientlv  within  mv  right  to  cross  examine  anvbodv  who 
made  those  statements. 

Mr.  Ballard: — Mr.  Burchill  is  a  director  of  the  Ameri¬ 
can  Gas  &  Electric  Company,  and  in  that  capacity  at¬ 
tended  this  meeting  of  the  Executive  Committee  of  that 
Board.  (189) 

It  was  not  a  Bond  &  Share  meeting.  He  is  testifying 
from  direct  knowledge. 

Mr.  Kaufman  : — The  records  of  the  meeting  would 
show  what  happened  at  the  meetings.  He  is  testifying 
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to  conversations  lie  or  members  at  the  meeting  had  with 
Mr.  Groesbeek.  I  should  like  to  talk  to  Mr.  Groesbeek 
or  whoever  made  the  statements,  rather  than  accept  Mr. 
Burchill 's  recollection. 


Mr.  Ballard  : — I  offer  to  prove  by  this  witness  a  con¬ 
versation  which  took  place  in  connection  with  the  Section 
11  plan  at  a  meeting  of  the  Executive  Committee  of  the 


American  Gas  &  Electric  Company,  at  which  he  was  pres¬ 


ent  as  a  director  of  that  company. 


May  I  have  a  ruling  on  whether  or  not  he  should  be 


allowed  to  testify? 


Mr.  Kaufman: — I  have  not  made  an  objection  yet,  Mr. 
Ballard. 


The  Examiner: — Off  the  record. 
(Discussion  off  the  record.) 


The  Examiner: — Proceed,  Mr.  Burchill. 


The  Witness  : — It  is  quite  short.  In  the  course  of  the 
meeting,  Mr.  Ballard  being  there  to  report  on  the  prog¬ 
ress  that  was  being  made  on  the  Section  11  plan,  Mr. 
Groesbeek  asked  those  present  whether  on  further  con¬ 
sideration  they  did  not  agree  with  him  that  it  was  a  mis¬ 
take  for  the  company  (190)  to  fde  the  plan  under  Sec¬ 
tion  11  (e).  which  the  company  had  done  on  November 
30,  1938,  and  whether  it  would  not  be  wise  to  withdraw 


the  formal  plan  and  reinstate  ourselves  in  effect  in  prac¬ 
tically  the  same  position  as  most  of  the  other  holding 
companies,  in  having  nothing  save  an  informal  plan  before 
the  Commission. 


Mr.  Tidd  asked  Mr.  Ballard  to  express  his  opinion  as 
counsel  on  this  proposal,  and  Mr.  Ballard  did,  and  he 
stated  in  his  opinion  it  had  not  been  a  mistake  for  the 
company  to  fde  its  Section  11  (e)  plan  formally  on 
November  30.  1938,  but  even  though  that  question  might 
be  debated,  in  his  opinion  it  would  be  a  most  serious 
mistake  to  attempt  to  withdraw  the  plan  at  that  time. 

After  Mr.  Ballard  had  given  that  as  his  opinion  and 
after  some  further  discussion  among  the  members  of  the 
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Executive  Committee  present,  the  thought  was  not  pressed 
and  the  subject  was  passed  over. 

Q.  And  the  hearings  went  forward  beginning  January 
29th? 

A.  Oh,  yes. 

Q.  I  think  that  is  all,  Mr.  Burcliill,  unless  you  have 
something  further  to  add. 

The  Witness: — That  is  all  I  have. 

Mu.  Kaufman  : — I  will  reserve  cross  examination  of  Mr. 
Burchill.  (191) 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — We  will  adjourn  until  2:30. 

(Whereupon,  at  1:05  o’clock  P.  M.,  the  hearing  in  the 
above-entitled  matter  was  recessed  until  2:30  o’clock  P.  M. 
of  the  same  day.)  (192) 

(After  recess.) 

(The  hearing  was  resumed  at  2:30  o’clock  P.  M.,  pur¬ 
suant  to  recess.) 

The  Examiner  : — You  may  proceed. 

Mr.  Ballard: — Mr.  Examiner,  Mr.  Burchill  was  my 
last  witness  in  the  presentation  of  my  case  in  chief.  As 
I  have  said  before  possibly  somewhat  off  the  record  there 
was  some  material  in  the  stipulation  in  the  suit  of  the 
Commission  against  the  Bond  and  Share  and  others  that 
tested  the  constitutionality  of  the  Act  which  I  think 
appropriate  and  pertinent  as  part  of  my  case  here. 

I  have  had  it  bound  in  a  pamphlet  containing  12  pages 
which  Mr.  Kaufman  and  I  have  just  gone  over  and  have 
added  an  endorsement  in  ink  at  the  end: 

“Entered  into  and  filed  subject  to  the  rights  reserved 
at  pages  fi  and  7  of  the  transcript  of  the  testimony.” 

I  would  like  to  offer  this  stipulation  in  the  record  and 
it  may  be  a  good  thing  to  have  it  copied  into  the  tran¬ 
script  rather  than  as  an  exhibit,  whichever  your  Honor 
prefers. 

The  Examiner: — I  think  we  might  put  it  in  as  an 
exhibit. 
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Mk.  Kaufman  : — I  think  we  might  put  it  in  as  an 
exhibit  also.  (193) 

Mr.  Ballard: — That  will  he  Applicant’s  Exhibit  No. 
16. 

The  Examiner: — It  mav  be  so  identified. 

Mr.  Kaufman: — I  reserve  my  right  to  object  in  whole 
or  in  part.  Although  I  have  seen  it  and  it  has  my  signa¬ 
ture,  my  intention  is  to  reserve  the  right  to  object. 

Mr.  Ballard: — I  think  Mr.  Kaufman  has  the  right  to 
make  that  reservation  in  view  of  the  statement  on  pages 
6  and  7. 

The  Examiner: — Very  well,  I  will  not  rule  on  the  ad¬ 
missibility  of  the  exhibit  until  you  make  your  objection. 

Mr.  Ballard : — Mr.  Sporn,  will  you  resume  the  stand? 

Mr.  Sporn: — Yes. 

Whereupon  Philip  Sporn,  a  witness  recalled,  having 
been  previously  sworn,  resumed  the  stand  and  testified 
further  as  follows: 

Mr.  Ballard: — I  offer  Mr.  Sporn  for  cross  examination. 

Cross  Examination. 

By  Mr.  Kaufman: 

You  testified  on  direct  examination,  Mr.  Sporn,  that 
vou  came  with  the  American  Gas  and  Electric  Companv 
in  1920. 

A.  That  is  right. 

Q.  What  job  did  you  hold  in  1920  with  American  Gas 
(194)  and  Electric  Company? 

A.  Assistant  to  the  chief  electrical  engineer. 

Q.  And  what  was  his  name? 

A.  M.  L.  Sindeband. 

Ql  When  did  you  become  chief  electrical  engineer? 

A.  In  March,  1927,  but  I  was  electrical  engineer  in  fact 
for  some  time  prior  to  that  under  the  chief  electrical 
engineer. 


Philip  Sporn,  Cross  Examination. 


211 


Q.  Have  you  ever  been  a  director  of  the  American  Gas 
and  Electric  Company? 

A.  No,  sir. 

Q.  Are  you  a  director  of  any  of  its  subsidiary  com¬ 
panies? 

A.  Yes,  I  am  a  director  of  the  American  Gas  and  Elec¬ 
tric  Service  Corporation. 

Q.  That  is  the  only  one  of  the  subsidiary  companies  of 
which  you  are  a  director? 

A.  That  is  right. 

Q.  Have  you  ever  met  Mr.  Sidney  Z.  Mitchell? 

A.  Yes,  I  met  him  on  perhaps  three  or  four  occasions. 

Q.  Do  you  recall  those  occasions? 

A.  One  occasion  that  I  recall  was  in  the  office  of  the 
American  Gas  and  Electric  Company  in  the  course  of  a 
(195)  meeting  in  Mr.  Tidd’s  office.  I  don’t  recall  when  it 
was.  It  was  when  I  was  called  in  to  discuss  a  matter  of 
the  svstem. 

Q.  Who  called  you  in? 

A.  Mr.  Tidd  did. 

Q.  What  type  of  matter  did  you  discuss? 

A.  A  technical  matter. 

Q.  What  was  the  approximate  date  of  that  meeting  with 
vou  and  Mr.  Tidd  and  Mr.  Mitchell? 

A.  My  guess  is  it  must  have  been  some  time  in  1927  or 

192S.  That  would  be  mv  recollection. 

* 

Q.  Do  you  recall  the  specific  matter? 

A.  No,  sir. 

Q.  Do  you  have  any  recollection  of  any  other  meetings 
with  Mr.  Mitchell? 

A.  I  recall  meeting  him,  my  recollection  is  in  the  Lobby 
of  the  Traymore  Hotel  in  Atlantic  City  in  June,  I  would 
say  1929  or  192S  because  of  the  meeting  of  the  National 
Electric  Light  Association. 

There  were  a  number  of  people  standing  in  the  Lobby 
and  I  was  among  them  and  we  were  discussing  things  in 
general,  nothing  in  particular,  just  chatting. 
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Q.  Mr.  Mitchell  was  Chairman  of  your  Board  until  1933, 
was  he  not? 

A.  I  believe  that  is  so. 

Q.  Obviously  you  were  never  a  member  of  the  Executive 
(196)  Committee  of  American  Gas  and  Electric  Company? 

A.  I  had  no  contact  with  the  Executive  Committee  of 
the  American  Gas  and  Electric  Company  during  any  time 
that  Mr.  Mitchell  had  any  connection  with  that  Executive 
Committee. 

Q.  Do  you  know  whether  it  is  the  Board  of  Directors 
and  Executive  Committee  of  the  American  Gas  and  Elec¬ 
tric  Company  that  determines  its  important  questions  of 
policy? 

A.  I  don’t  know  that,  sir. 

Q.  You  are  subject  to  the  direct  supervision  of  Mr. 
Tidd,  are  you  not? 

A.  Yes,  I  report  directly  to  Mr.  Tidd,  the  President 
of  the  Company. 

Q.  Do  you  know  Mr.  C.  E.  Groesbeck? 

A.  I  have  met  Mr.  Groesbeck  on  several  occasions. 

Q.  One  of  these  occasions  was  the  instance  that  was 
referred  to  by  Mr.  Burchill  this  morning,  or  were  you 
not  present? 

A.  I  was  present  at  that  meeting. 

Q.  Was  that  ihe  first  time  you  met  Mr.  Groesbeck? 

A.  No,  sir;  but  that  was  the  first  time  and  1  believe 
the  only  time  I  ever  met  Mr.  Groesbeck — there  were  two 
times — no,  I  beg  your  pardon,  the  first  meeting,  Mr. 
Groesbeck  was  not  present.  The  second  meeting  Mr. 
Groesbeck  and  Mr.  Inch  was  present.  I  was  present  on 
both  oc-  (197)  casions.  My  recollection  is  that  I  have 
never  since  that  time  or  before  that  time  met  Mr.  Groes¬ 
beck  in  the  office  of  the  Electric  Bond  and  Share  Company. 

Q.  That  was  not  in  the  course  of  an  Executive  Commit¬ 
tee  meeting  or  Board  meeting? 

A.  To  the  best  of  my  knowledge  nothing  like  that  was 
going  on. 
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Q.  Mr.  Groesbeck  lias  been  Chairman  of  your  Board 
since  1933,  lias  lie  not? 

A.  1  don't  know  the  exact  date,  but  I  believe  he  became 
Chairman  when  Mr.  Mitchell  ceased  to  be  chairman. 

Q.  You  don't  concern  yourself  with  any  problems  or 
any  activities  of  the  American  Gas  and  Electric  Company 
except  those  of  the  chief  electrical  engineer,  do  you? 

A.  No,  I  am  chief  engineer  of  the  American  Gas  and 
Electric  Company. 

Q.  Chief  engineer? 

A.  Yes.  I  concern  myself  with  all  physical  activities 
of  the  three  systems. 

Q.  You  have  never  been  connected  with  any  investment 
banking  concern? 

A.  No,  sir. 

Q.  Or  any  commercial  bank? 

A.  No,  sir.  (198) 

Q.  Or  you  have  never  been  connected  either  on  the 
Board  or  as  an  officer  of  any  of  the  companies  in  the 
Electric  Bond  and  Share  system? 

A.  I  never  have. 

Q.  Your  career  has  been  that  of  an  American  Gas  and 
Electric  Company  employee  and  then  you  worked  your 
way  into  the  position  of  Vice  President? 

A.  That  is  correct,  except  prior  to  my  becoming  asso¬ 
ciated  with  American  Gas  and  Electric  Company  I  was  an 
engineer  in  the  office  of  Consumers  Power  Company  in 
Jackson,  Michigan. 

Q.  That  was  when  you  were  a  very  young  man? 

A.  Yes,  much  younger  than  I  am  now. 

Q.  During  the  time  you  were  working  your  way  up 
through  the  American  Gas  and  Electric  organization  Mr. 
Mitchell  was  Chairman  of  the  Board  of  Directors? 

A.  I  believe  that  is  the  case  although  I  am  in  no  posi¬ 
tion  to  vouch  for  it. 

Q.  You  never  concerned  yourself  with  the  higher  or¬ 
ganization  matters? 
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A.  No,  my  chief  superior  was  Mr.  Sindeband  until  he 
left,  although  I  had  frequent  occasion  to  come  in  contact 
with  Mr.  Tidd  concerning  discussions  and  since  1927  I 
have  made  all  my  reports  to  my  superior  who  has  been 
Mr.  Tidd.  (199)  * 

By  The  Examiner: 

Q.  When  you  have  found  occasion  to  differ  with  Mr. 

Tidd — have  vou  ever  had  occasion  to  differ  with  Mr.  Tidd 
•> 

on  engineering  or  construction  problems? 

A.  Yes,  there  have  been  quite  a  number  of  cases  where 
Mr.  Tidd  didn’t  agree  with  me. 

Q.  Does  he  have  the  ultimate  responsibility  and  power 
to  decide?  Let  me  put  it  another  way.  Have  you  ever 
found  it  necessary  to  go  over  his  head  to  the  Executive 
Committee  to  urge  your  own  course  of  action? 

A.  No,  sir;  I  have  never  had  any  occasion  to  and  have 
never  felt  it  was  in  order  because  I  have  always  felt  Mr. 
Tidd’s  judgment  and  position  in  the  company  was  such  he 
had  the  final  responsibility  and  final  authority,  and  I  have 
been  guided  by  his  judgment  in  all  cases. 

By  Mr.  Kaufman  : 

Q.  On  your  direct  examination,  Mr.  Sporn,  you  made 
what  appeared  to  be  a  number  of  very  broad  statements, 
if  I  may  characterize  them  as  such. 

On  page  17  of  the  record  you  stated  in  answer  to  a 
question  of  Mr.  Ballard: 

“Q.  Now,  Mr.  Sporn,  you  might  take  up  briefly  as  your 
first  specific  subject  the  matter  of  long-term  system 
planning. 

“A.  Yes.  The  long-term  and  the  year-  to-year  (200) 
planning  carried  out  on  the  American  Gas  and  Electric 
Company  and  the  construction  facilities  in  accordance 
with  such  plans  by  the  American  Gas  and  Electric  Com¬ 
pany  systems  has  been  carried  out  independent  of  and 
without  any  consultation  with,  advice  from,  or  coordina¬ 
tion  with  Electric  Bond  and  Share  Company  or  any  of  its 
subsidiaries. 
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“This  has  been  true  in  the  past  and  is  true  today  as 
regards  all  systems  of  the  American  Gas  and  Electric 
Company.  *  *  *” 

On  page  25  of  your  direct  examination  you  stated  in 
reply  to  a  question  asked  by  Mr.  Ballard: 

“Q.  Do  any  of  the  properties  of  American  Gas  and 
Electric  Company  get  any  services  from  EBASCO 
Services,  Incorporated  ? 

“A.  No,  sir;  not  of  any  kind.  The  construction  of 
facilities  of  the  American  Gas  and  Electric  Company 
systems  has  been  handled  independently  of  the  Electric 
Bond  and  Share  Company  and,  in  general,  differently 
from  the  way  corresponding  projects  have  been  handled 
on  the  systems  of  the  subsidiaries  of  Electric  Bond  and 
Share  Company. 

“From  its  very  beginning  the  American  Gas  and 
Electric  Company  has  handled  its  own  construction.  The 
exact  mechanism  for  handling  that  has  been  different 
in  different  situations.  *  *  *” 

Do  you  want  to  change  that  testimony  in  any  way, 
Mr.  (201)  Sporn? 

A.  No,  sir. 

Q.  Or  limit  it  in  any  way?  Do  you  feel  it  leaves  this 
Commission  with  a  complete  picture  of  how  the  con¬ 
struction  and  engineering  of  the  American  Gas  and 
Electric  System  took  place? 

A.  Well,  I  will  modify  it  to  this  extent,  if  that  is  a 
modification.  Referring  to  the  testimony  on  page  17, 
although  I  was  not  in  full  charge  of  any  long-term  or 
year-to-year  planning  prior  to  1927,  I  was  carrying  out 
all  such  planning  that  was  being  carried  out  of  the 
American  Gas  and  Electric  Company  system  under  my 
then  supervisor. 

Since  1927  either  as  chief  electrical  engineer  of  the 
company  or  as  chief  engineer  of  the  company  and  its 
subsidiaries  I  have  been  in  direct  charge  of  all  long-term 
and  year-to-year  planning. 


216  Philip  Sporn,  Cross  Examination. 

I  can  state  without  question  that  from  the  time  I  had 
direct  charge  of  that  work  there  has  been  no  consultation 
with,  advice  from  or  coordination  with  the  Electric  Bond 
and  Share  Company  or  any  of  its  subsidiaries. 

I  can  say  further  that  although  my  position  prior  to 
1927  was  that  of  assistant  electrical  engineer,  that  for 
many  years  prior  to  that  I  was  the  electrical  engineer 
in  fact  under  the  chief  electrical  engineer  and  I  was 
intimately  connected  with  all  the  work  being  carried  out 
by  the  (202)  American  Gas  and  Electric  Company.  I 
knew  everything  that  was  going  on  and  worked  very 
closely  on  most  intimate  professional  and  personal  terms 
with  the  chief  electrical  engineer,  and  I  know  of  nothing 
that  occurred  in  that  period  1920  to  1927  that  gave  me 
theii  or  gives  me  now  in  reviewing  and  recollecting  what 
was  going  on  any  reason  for  believing  that  there  was 
any  consultation  with  or  any  coordination  with  Electric 
Bond  and  Share  Company  or  any  of  its  subsidiaries  in 
those  seven  years. 

Q.  Do  you  want  to  further  modify  your  answer  to 
Mri  Ballard’s  question  from  the  point  of  view  of  your 
not  being  in  possession  of  facts  which  would  give  you 
the  opportunity  prior  to  1920  to  understand  what  con¬ 
siderations  were  in  the  minds  of  the  persons  who  did 
the  engineering  and  construction  prior  to  that  date? 

A.  Again  I  would  like  to  modify  it,  if  it  appears 
desirable,  to  this  extent,  that  first  all  engineering  work 
being  eventually  represented  through  physical  facilities 
leaves  a  definite  mark  and  leaves  open  to  those  who 
are  familiar  with  the  purposes  and  functions  of  these 
facilities  a  rather  clear  story  of  what  was  intended. 

I  will  say  in  the  course  of  my  professional  work,  for 
example,  I  have  had  occasion  to  come  into  contact  with 
facilities  that  we  had  acquired  in  the  course  of  acquisition 
of  utility  properties,  where  in  spite  of  most  intelli-  (203) 
gent  and  diligent  study  and  discussion  we  have  been 
concerned  with  in  the  properties  I  was  never  able  to 
fathom  the  purpose  of  certain  facilities. 
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In  other  words,  they  just  didn’t  make  any  sense  to 
me.  On  the  other  hand  it  ought  to  be  recalled,  and  I 
think  the  record  in  the  11(e)  proceedings  will  show 
that,  for  example,  the  Central  System,  the  entire  network 
of  the  Central  System  was  all  created,  except  for  a 
piece  of  transmission  between  Windsor  and  Canton  of 
approximately  55  miles  long  within  the  period  of  my 
connection  with  the  American  Gas  and  Electric  Company, 
and  that  judging  the  systems  from  the  day  I  first  came 
with  the  company  and  subsequent  years,  I  have  never 
found  anv  trace  of  anv  consideration  ever  having  been 
given  to  anything  else  except  to  the  broad  picture  I 
have  mentioned,  namely,  the  development  of  that  system. 

Further  I  have  had  the  benefit  now  of  over  13  years 
very  close  association  with  Mr.  Tidd,  that  is  going  back 
to  March  1927 - 

Q.  (Interposing)  Excuse  me,  Mr.  Sporn,  is  there  any 
way  you  can  limit  your  answers  to  my  questions  rather 
than  going  on  as  you  have? 

I  think  you  answered  my  question  although  I  am  not 
sure. 

A.  I  did. 

Mr.  Ballard  : — Mav  I  ask  Mr.  Kaufman  this  courtesv. 

*  • 

If  (204)  he  has  any  point  in  mind  where  he  thinks  Mr. 
Sporn  is  testifying  to  occurrences  in  two  decades  lias 
erred  I  would  appreciate  his  calling  it  to  his  attention. 

Mr.  Kaufman: — I  certainlv  shall  and  I  am  going  to 
do  so  now. 

Mr.  Ballard: — I  would  like  to  call  the  Examiner’s 
attention  to  this  paragraph  which  has  been  heretofore 
stipulated  by  the  Commission.  This  is  on  page  9: 

“Neither  Bond  and  Share  nor  either  of  its  subsidiary 
Service  companies  (Phoenix  and  EBASCO)  has,  at  any 
time,  had  any  supervisory  or  service  contracts  with 
American  Gas  or  any  of  its  subsidiaries,  or  has  rendered 
any  services  to  American  Gas  or  its  subsidiaries,  except 
that,  throughout  the  history  of  American  Gas,  Bond  and 
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Share  has  rendered  financial  services  and  advice  to  it 
and  its  subsidiaries  in  connection  with  the  negotiation 
and  sale  of  their  securities.’ ’ 

That  is  contained  in  the  stipulation  that  I  have  re¬ 
offered  in  this  case  and  I  consider  it  binding  on  the 
Commission. 

Mr.  Kaufman: — One  moment. 

The  Witness: — I  would  like  to  finish  the  sentence  I 
started.  That  is  the  discussions  I  have  had  with  Mr. 
Tidd  extended  over  many  hours  over  the  last  13  years. 
I  learned  a  great  deal  from  him  of  his  early  plans  and 
ideas  before  I  (205)  had  the  privilege  of  being  associated 
with  him,  and  I  know  from  that  just  what  was  in  his 
mind  and  the  end  aimed  at. 

I  have  every  reason  to  believe  from  what  I  have  seen 
and  what  I  am  able  to  understand  that  that  aim  was 
carried  through,  and  that  aim  did  not  involve  any  con¬ 
sideration  being  given  to  any  facilities  of  a  system  of 
Bond  and  Share  in  the  planning  or  building  of  our  own 

systems. 

* 

By  Mr.  Kaufman  : 

Q.  Well,  your  statements  on  direct  examination  were 
somewhat  broader  than  that,  but  the  record  will  show 
that,  Mr.  Sporn. 

A.  All  right,  sir. 

Q.  Do  you  recall  any  contract  between  Sargant  &  Lundy 
and  American  Gas  and  Electric  Company,  Electric  Bond 
and  Share  and  American  Power  and  Light  Company 
which  was  entered  into  in  1910  and  provided  that  those 
three  companies  would  hire  Sargant  &  Lundy,  Engineers, 
to  perform  construction,  to  make  reports  on  systems 
owned  by  all  three  companies,  or  rather  on  operating 
companies  owned  by  all  three  companies  and  to  plan 
construction  and  to  make  reports  concerning  proposed 
acquisitions  of  properties  by  all  three  companies? 

A.  I  knew  of  this. 

Q.  May  I  refresh  your  recollection,  Mr.  Sporn,  by 
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showing  you  a  copy  of  that?  Do  you  know*  when  that 
agree-  (206)  ment  was  terminated,  Mr.  Sporn? 

A.  I  believe  it  terminated  some  time  either  in  1932 
or  1933,  but  I  knew*  of  this. 

Q.  One  moment,  Mr.  Sporn,  will  you  please  confine 
yourself  to  answering  my  questions  in  order  to  save  time? 

A.  All  right,  sir. 

Q.  Do  you  recall  that  there  vtis  a  provision  in  that 
contract  for  the  three  companies  to  pay  Sargant  &  Lundy 
a  yearly  retainer  or  fee  of  $5,000? 

A.  I  did  not  know*  that  the  hiring  of  Sargant  &  Lundy 
or  the  engagement  of  Sargant  &  Lundy  v*as  a  joint  enter¬ 
prise,  and  in  all  my  experience  with  Sargant  &  Lundy 
I  never  had  occasion  to  discover  that  because  our  rela¬ 
tions  v’ere  totally  independent  relations. 

Q.  I  would  still  appreciate - 

The  Examiner: — (Interposing)  Put  your  next  question. 

Mr.  Ballard: — I  would  appreciate  it  if  the  witness 
were  allowed  to  explain  his  answers. 

Mr.  Kaufman: — That  is  off  the  record. 

The  Examiner: — This  will  be  off  the  record. 

(Discussion  off  the  record.) 

Mr.  Kaufman: — Back  on  the  record. 

The  Examiner: — On  the  record. 

The  Witness: — May  I  finish  further  this,  that  in  all 
the  years  of  contact  I  had  with  Sargant  &  Lundy,  and  I 
have  (207)  had  considerable  contact,  although  that  contact 
was  terminated  about  1932  or  1933,  I  have  never  had 
occasion  to  have  any  discussion  with  Sargant  &  Lundy 
on  anything  except  on  work  that  they  carried  out  relating 
to  the  design  generally  of  steam  electric  stations  on  the 
American  Gas  and  Electric  Company  systems,  and  that 
no  Bond  and  Share  interest  so  far  as  I  can  recall  ever 
entered  into  those  discussions. 

By  The  Examiner: 

Q.  Would  you  necessarily  know*  if  two  people  jointly 
employed  an  engineer,  if  one  of  them  unbeknowmst  to  the 
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other  seeks  to  have  certain  considerations  given  play, 
it  would  not  be  impossible  to  have  the  other  party  in  the 
dark. 

I  am  not  saying  such  considerations  were  in  the  picture, 
but  that  might  still  be  and  you  would  not  be  aware  of  it. 

A.  Is  vour  Honor  aware  that  the  retainer  referred  to 
bv  counsel  for  the  Commission  amounted  for  the  American 

•  I 

Gas  and  Electric  Company  to  something  like  $1,667  a 
year,  and  my  experience  was  that  was  merely  a  token 
payment  to  have  Sargant  &  Lundy  considered  as  con¬ 
sulting  engineers  for  American  Gas  and  Electric  Com¬ 
pany,  and  any  work  they  have  carried  out  for  American 
Gas  and  Electric  Company  within  the  period  of  my  experi¬ 
ence  was  work  on  which  they  were  (208)  specifically 
asked  to  carry  out  and  for  which  they  received  specific 
compensation  that  was  not  covered  in  any  manner  by 
that  retainer. 

By  Mr.  Kaufman  : 

Q.  Did  you  know  this  contract  provided  that  if  the 
combined  cost  of  construction  for  those  three  companies 
did  not  exceed  $1,000,000  during  any  calendar  year,  2  per 
cent  of  such  amount  would  be  paid  to  the  engineers  for 
their  services  in  that  construction? 

Did  you  know  if  it  were  over  $1,000,000  a  year  then 
the  fee  was  to  be  2  per  cent  of  the  first  $1,000,000  and 
1%  per  cent  on  any  amount  above  $1,000,000,  and  if 
in  any  one  year  the  combined  cost  of  construction  for 
these  three  companies.  Electric  Bond  and  Share,  American 
Power  and  Light  and  American  Gas  and  Electric  did 
not  reach  $2.")0,000,  then  the  companies  were  to  pay  2*4 
per  cent  of  that  cost? 

A.  I  did  not  know  that  until  this  minute,  but  I  believe 
it  is  a  fact  and  I  will  be  glad  to  develop  the  record  for 
it,  that  in  my  experience  in  the  American  Gas  and  Electric 
Company  the  total  work  that  Sargant  &  Lundy  did  for 
the  Electric  Bond  and  Share  Company  or  any  of  its 
subsidiaries  was  comparatively  negligible,  that  the  work 
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they  did  for  the  American  Gas  and  Electric  Company, 
in  other  words  I  believe  the  record  will  show,  although 
I  haven’t  (209)  had  occasion  to  look  into  that  record,  that 
the  compensation  we  gave  Sargant  &  Lundy  was  deter¬ 
mined  primarily  and  predominately  by  the  work  they  did 
for  the  American  Gas  and  Electric  subsidiaries  by  request 
of  American  Gas  and  Electric  Company  or  its  subsidiaries. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Kaufman: 

Q.  Mr.  Ballard  suggested  that  I  ask  you  whether  you 
know  whether  Sargant  &  Lundy  were  independent  con¬ 
sulting  engineers? 

A.  To  the  best  of  my  knowledge  they  were.  I  know 
the  present  President  of  Sargant  &  Lundy  and  I  knew 
his  predecessor  very  well,  and  I  have  had  no  indication 
at  any  time  in  the  course  of  my  contact  with  both  of  them 
and  their  organization  to  believe  anything  else. 

Q.  You  stated  that  you  were  not  aware  of  the  terms 
of  this  agreement  and  that  you  were  unaware  of  the  fact 
there  were  other  parties  to  it  than  American  Gas  and 
Electric  Company. 

A.  Yes,  I  think  that  was  most  natural.  I  think  it  will 
be  recalled  that  I  became  chief  engineer  of  the  company 
in  December,  1932,  and  apparently  within  a  month  or 
two  from  becoming  chief  engineer,  or  shortly  (210) 
thereafter  this  contract  was  terminated. 

Prior  to  that  time  there  was  a  period  of  some  six  years 
when  I  was  chief  electrical  engineer  of  the  company,  but 
in  all  that  period  as  well  as  the  seven  years  preceding 
that,  the  electrical  work  in  connection  with  all  steam  sta¬ 
tions  was  carried  out  under  my  supervision  and  some  of 
it  by  me  personally. 

That  is,  to  explain  it  more  fully,  although  Sargant  & 
Lundy  engineered  the  steam  end  of  the  job  we  engineered 
the  electrical  end  of  it,  and  since  I  have  become  chief 
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engineer  of  the  company  there  hasn’t  been  any  occasion 
when  Sargant  &  Lundv  has  done  anv  work  of  anv  kind 
for  us  on  anything. 

Q.  Well  if  both  you  and  Bond  and  Share  had  terminated 
this  agreement  as  they  did  in  1932  in  an  effort  to  keep 
expenditures  down,  would  you  say  that  was  some  simi¬ 
larity  of  policy  between  American  Gas  and  Electric  Com¬ 
pany  and  Electric  Bond  and  Share  Company? 

A.  I  would  not  think  so,  not  in  the  light  of  other 
experience  of  my  own  when  I  took  charge  of  the  mechani¬ 
cal  work,  for  example. 

Q.  1  am  referring  to  this  specific  act. 

A.  I  answered  that.  I  said  I  didn’t  think  so.  I  wanted 
to  explain  it. 

Q.  This  matter  of  the  Sargant  &  Lundy  contract  was 
(211)  gone  into  to  a  fair  extent  in  the  Federal  Trade 
Commission  investigation,  was  it  not? 

A.  I  was  present  at  some  of  this  investigation.  I  don’t 
recall  ever  hearing  of  this  contract,  Mr.  Kaufman.  I 
haven’t  read  all  of  the  testimony  in  the  investigation, 
although  some. 

Q.  Was  Sargant  &  Lundy  employed  in  the  design  and 
building  of  the  Windsor  plant? 

A.  Yes,  they  were. 

Q.  Was  Sargant  &  Lundy  employed  in  the  design  and 
building  of  the  Stanton  plant  ? 

A.  Yes. 

Q.  Both  of  those  plants  are  joint  plants,  are  they  not? 

A.  That  is  right. 

Q.  The  Stanton  plant  is  a  joint  plant  with  a  Bond  and 
Share  subsidiary? 

A.  That  is  correct,  but  at  that  time  Sargant  &  Lundy 
were  designing  all  steam  electric  stations  of  the  American 
Gas  and  Electric  Company  except  the  electrical  end. 
They  did  not  design  the  electrical  end  of  Stanton.  They 
did  design  I  think  the  electrical  end  of  Windsor,  but  that 
was  prior  to  my  connection  with  the  company. 
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Q.  In  addition  to  Sargant  &  Lundy  you  also  employed 
Stevens  &  Wood  to  render  engineering  advice,  consulting 
advice  and  supervise  the  construction  of  your  Deepwater 
(212)  plant,  did  you  not  ? 

A.  That  is  right,  and  again  Stephens  &  Wood  were 
employed  to  do  the  steam  end  of  the  Deepwater  Station. 

Q.  Was  that  before  Deepwater  was  sold  to  the  Atlantic 
City  Electric  Company  by  American  Gas  and  Electric 
Company? 

A.  Yes.  The  arrangement  with  Stephens  &  Wood  was, 
if  my  memory  serves  me  correctly,  made  when  Stephens 
&  Wood  were  in  control  of  Wilmington,  or  just  prior  to 
the  time  when  they  came  into  control  of  it. 

Q.  Do  you  recall  the  payment  in  connection  with  the 
construction  of  the  Deepwater  plant  made  by  Stephens  & 
Wood  to  American  Gas  and  Electric  Company  of  approxi¬ 
mately  $123,000  in  connection  with  the  construction  of 
that  plant? 

A.  I  do  not  recall  the  payment,  but  I  am  thoroughly 
familiar  with  it.  That  is,  I  know  such  a  payment  took 
place  and  I  know  the  basis  of  the  payment. 

Q.  Would  you  explain  the  basis  of  the  payment? 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner  : — On  the  record. 

The  Witness: — Although  Stephens  &  Wood  were  em¬ 
ployed  as  the  engineers  they  were  not,  it  was  felt,  capable 
of  handling  the  entire  project  without  help  from  the 
American  Gas  and  Electric  Company.  The  engineers  of 
the  American  Gas  and  Electric  Company  participated  ex¬ 
tensively,  there-  (213)  fore,  in  the  design  and  in  the  work 
of  building  the  Deepwater  Station.  The  compensation 
for  that  work  was  reflected  in  the  payment  that  Stephens 
&  Wood  made  to  the  American  Gas  and  Electric  Company. 

On  account  of  the  diversity  of  ownership  it  was  felt, 
I  believe,  that  was  the  cleanest  way  of  handling  it. 
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By  Mr.  Kaufman: 

Q.  "Were  you  present  at  the  hearings  before  the  Federal 
Trade  Commission? 

A.  I  was  present  at  a  good  many  of  them. 

Q.  Did  you  hear  Mr.  Tidd  testify? 

A.  I  don’t  recall  his  testimony  in  this  connection;  no, 
sir. 

Q.  Do  you  recall  Mr.  Tidd  testified  that  on  all  major 
projects  we  have  used  outside  consulting  engineers? 

A.  That  is  true.  He  was  referring  primarily  to  the 
steam  electric  projects  and  the  facts  are  fully  in  agree¬ 
ment  with  what  Mr.  Tidd  testified  to. 

During  the  period  of  my  service  with  the  American  Gas 
and  Electric  Company  they  were  used  on  the  steam  elec¬ 
tric  problems. 

Q.  Did  you  buy  a  transmission  line  from  an  Electric 
Bond  and  Share  subsidiary? 

A.  The  Appalachian  Electric  Power  Company,  did,  yes. 

Q.  Will  you  describe  the  transmission  line  and  when 
(214)  it  was  purchased  and  what  your  functions  were  in 
connection  with  that  purchase? 

A.  The  line  is  a  double  circuit  steel  tower  110,000  volt 
line  extending  from  Kingsport  substation  of  the  Appa¬ 
lachian  Electric  Power  Company  at  Kingsport,  Tennessee, 
in  a  southwesterly  direction  to  the  Waterville  hydro 
electric  plant  of  the  Carolina  Power  and  Light  Com¬ 
pany.  The  line,  as  I  recall,  is  approximately  70  miles  long. 

Q.  What  do  you  think  would  be  a  fair  price  for  that 
line  today? 

A.  I  don’t  think  I  could  guess  that  now,  but  for  the  line 
itself  possibly  of  the  order  of  $13,000  to  $14,000  a  mile. 

Q.  And  for  the  substations? 

A.  This  is  a  guess,  somewhere  between  $300,000  and 
$400,000.  That  was  the  substation  at  Kingsport, 
Tennessee. 

Q.  Have  you  made  any  extensive  improvement  since 
that  purchase? 
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A.  "We  have  made  some  minor  improvements  but  no 
extensive  ones. 

Mr.  Ballard: — Mr.  Kaufman  has  stated  he  is  vailing 
to  have  the  record  show,  although  he  had  not  asked  him, 
that  the  purchase  of  that  line  and  the  price  paid  for  it 
was  approved  by  the  Federal  Power  Commission.  (215) 

By  Mr.  Kaufman: 

Q.  Will  you  go  on  and  answer  my  first  question,  Mr. 
Sporn  ? 

Will  you  read  the  question  back? 

(The  reporter  thereupon  read  the  question  referred  to 
as  follows: 

“Q.  Will  you  describe  the  transmission  line  when  it  was 
purchased  and  what  your  functitons  were  in  connection 
with  that  purchase ?”) 

The  Witness: — The  line  was  purchased  in  the  summer 
of  1938. 

Bv  The  Examiner: 

Q.  At  what  price? 

A.  The  original  cost  to  the  Tennessee  Public  Service 
Company  and  on  a  basis  as  stated  previously  by  Mr. 
Ballard  approved  by  the  Federal  Power  Commission. 

Q.  Do  you  recall  the  price? 

A.  My  rough  recollection  is  that  the  total  price  for  the 
line  and  substation  including  a  tap-otf  line  from  a  point 
known  as  Bridgeport  to  a  point  known  as  Newport  was 
approximately  $1,300,000. 

Q.  Would  you  tell  us  your  role  in  this? 

A.  Yes,  that  line  was  one  of  two  lines  that  formed 
a  single  contract  interconnection  with  the  Carolina  Power 
and  Light  Company.  That  is,  the  system  of  the  Appa¬ 
lachian  Electric  Power  Company  was  connected  through 
this  line  with  (216)  the  system  of  the  Carolina  Power  and 
Light  Company  at  Waterville,  although  as  stated  a  moment 
ago  the  line  was  owned  by  Tennessee  Public  Service  Com¬ 
pany,  the  Carolina  Power  and  Light  Company  had  made 
contract  arrangements  with  the  Tennessee  Public  Service 
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Company  under  which  the  use  of  this  line  was  made  avail¬ 
able  to  the  Carolina  Power  and  Light  Company. 

Bv  Mr.  Kaufman  : 

»  i 

Q.  W as  Tennessee  Public  Service  Company  an  inde- 
pendent  company  ? 

A.  I  believe  it  was  a  direct  subsidiary  of  National 
Powpr  and  Light  Company. 

Q.  In  short  a  Bond  and  Share  subsidiary? 

A.  That  is  right.  The  other  connection  with  the  Caro¬ 
lina  Power  and  Light  Company  was  on  the  Virginia- 
North  Carolina  border,  south  of  the  city  of  Danville, 
Virginia,  to  which  point  Appalachian  Company,  that  is 
the  Appalachian  Electric  Power  Company  had  running 
a  132,000  volt  line  which  interconnected  with  a  similar 
line  of  the  Carolina  Power  and  Light  Company  running 
from  the  border  south  into  North  Carolina  and  inter¬ 
connecting  then  with  the  system  of  the  Carolina  Power 
and  Light  Company. 

These  interconnections  and  their  functions  and  the  part 
they  played  in  the  Central  System  generation  picture 
and  the  system  of  supply  I  believe  I  discussed  at  length 
in  the  11(e)  proceedings,  and  I  will  be  glad  to  go  into  that 
further  (217)  now,  but  I  think  they  are  fully  covered  there. 

At  anv  rate  at  the  time  I  mentioned  in  193S  and  as  a 
matter  of  fact  I  believe  a  year  or  two  prior  to  that  time 
the  question  of  the  disposal  of  the  electric  facilities  of 
the  Tennessee  Public  Service  to  the  Tennessee  Valley 
Authority  and/or  the  City  of  Knoxville  came  up,  and  I 
understood  the  situation,  and  I  got  that  from  Mr.  Tidd 
who  handled  some  of  the  negotiations,  we  were  confronted 
with  the  fact  that  we  had  an  opportunity  to  purchase  this 
line  or  if  we  failed  to  purchase  it  that  the  line  would  be 
purchased  by  the  Tennessee  Valley  Authority. 

The  problem  that  was  put  up  to  me  then  was  whether 
it  would  be  advantageous  to  our  company,  or  the  Appa¬ 
lachian  Electric  Power  Company  and  to  our  system  to 
have  the  ownership  of  that  line,  or  whether  it  was  not 
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advantageous,  and  as  far  as  we  were  concerned  the  line 
could  pass  into  other  ownership  than  the  company  with 
which  we  had  a  most  important  interconnection. 

My  examination  of  the  situation  and  discussion  of  it 
with  others  in  the  system  who  were  familiar  with  it,  led 
us  to  the  conclusion  it  would  be  most  disadvantageous  to 
our  system  to  lose  the  interconnection  possibilities  that 
were  made  available  to  the  system  through  such  connection 
with  the  Carolina  Power  and  Light  Company. 

It  will  be  recalled — (218) 

Q.  (Interposing)  May  I  ask  just  one  question  at  this 
point? 

A.  Yes. 

Q.  To  whom  is  that  interconnection  most  important, 
Carolina  Power  and  Light  or  the  Appalachian  Company? 

A.  As  far  as  I  am  concerned  I  consider  the  only  aspect 
of  importance  to  ourselves.  I  believe  that  is  the  fair 
way  of  stating  it. 

On  many  discussions  both  preceding  the  time  we  ac¬ 
quired  the  line  and  in  discussions  subsequent  to  that  ac¬ 
quisition  I  think  we  have  stated  on  numerous  occasions  to 
the  Carolina  Power  that  we  thought  they  got  more  benefit 
than  we  did  and  they  were  equally  convinced  we  got  the 
major  benefit. 

I  think  frankly  that  was  nothing  more  than  a  trading 
viewpoint.  I  think  the  facts  of  both  interconnections 
were  of  enormous  value  to  us,  and  we  felt  and  believed  of 
sufficient  value  to  us  to  warrant  the  purchase  of  the  line 
if  we  could  enter  into  certain  agreements  with  the  Caro¬ 
lina  Power  and  Light  Company. 

Q.  Do  you  know  when  the  understanding  was  first 
reached  with  the  Tennessee  Public  Service  Company  that 
American  Gas  and  Electric  Company  would  buy  that 
line? 

A.  No,  sir;  I  can’t  tell  you  that  offhand,  but  I  think 
I  can  go  back  into  the  record  when  I  get  home  and 
(219)  find  that  out. 
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Q.  I  am  going  to  show  you  a  photostatic  copy  of  the 
directors’  meeting  of  American  Gas  and  Electric  for  June 
3,  193S,  to  refresh  your  recollection. 

I  would  like  you  to  read  that. 

Mr.  Ballard: — Of  course  he  is  not  a  director.  You 
objected  this  morning. 

Mr.  Kaufman: — I  want  Mr.  Sporn  to  refresh  his  recol¬ 
lection  generally  and  I  think  this  is  a  very  appropriate 
document. 

Mr.  Ballard: — I  am  perfectly  willing. 

The  Witness: — I  will  be  very  glad  to  read  it.  (After 
a  pause.)  Yes,  I  am  thoroughly  familiar  with  the  matters 
that  are  developed  in  that  resolution  of  the  Board  of 
Directors  meeting  of  June  3,  193S.  I  am  sorry  in  my 
previous  testimony  I  said  I  thought  the  matter  had  come 
up  two  years  prior  to  1938. 

I  had  not  recalled  it  had  come  up  four  years  prior  to 
193S  as  these  minutes  definitely  show. 

By  Mr.  Kaufman: 

Q.  "What  was  the  exact  status  of  the  matter  four  years 
prior  to  1938? 

A.  The  matter  was  in  status  quo,  as  I  recall  it.  That 
is,  the  agreement  of  American  Gas  and  Electric  Company 
to  buy  the  110,000  volt  line  had  not  been  consummated 
owing  (220)  to  the  fact  that  the  other  agreement  for  the 
sale  of  its  property  by  Tennessee  Public  Service  Com¬ 
pany  to  the  Tennessee  Valiev  Authority  had  not  been 
consummated,  and  therefore  we  were  able,  that  is,  Ap¬ 
palachian  Electric  Power  and  the  American  Gas  and 
Electric  Company  system  was  able  and  continued  to 
have  the  benefit  of  the  particular  facilities  and  of  the 
interconnection  those  facilities  provided  without  the 
necessity  of  buying  the  facilities,  but  when  in  1938  the 
negotiations  for  disposal  of  its  other  facilities  by  Ten¬ 
nessee  Public  Service  Company  had  actually  come  to  a 
successful  head  and  Tennessee  Public  Service  Company 
were  about  to  sell  their  facilities,  this  matter  became 
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alive  again  and  the  basis  of  action  by  the  Appalachian 
Electric  Power  or  American  Gas  and  Electric  Company 
for  the  acquisition  of  these  facilities  was  agreed  upon,  as 
I  see  it  bv  the  directors,  and  I  know  from  mv  contact 
with  the  situation  subsequently,  not  only  were  the  facili¬ 
ties  acquired,  but  they  were  acquired  on  contracts  in  sub¬ 
stantially  if  not  exact  agreement  with  that  resolution  of 
the  directors. 

Q.  That  will  be  introduced  in  evidence  at  some  future 
point  in  the  proceedings. 

Was  the  agreement  of  1934  an  oral  agreement  or 
written  ? 

A.  My  belief  is  it  was  oral  because  that  is  the  under¬ 
standing  I  had  from  Mr.  Tidd.  (221) 

Q.  Did  you  know  Mr.  Tidd  was  a  director  of  the 
Carolina  Power  and  Light  Company  when  that  agreement 
was  entered  into? 

A.  I  can’t  tell  you  whether  he  was  or  not. 

Q.  Why  didn’t  Carolina  buy  the  line  in  1938?  It  was 
just  as  important  to  them. 

A.  My  opinion  is  that  it  was  not. 

Q.  Do  you  want  to  change  the  testimony  you  gave  a 
while  ago  that  it  was  equally  important  to  both  parties? 

A.  No,  sir: - 

The  Examiner: — (Interposing)  Hasn’t  he  changed  it 
by  a  second  statement? 

Mr.  Ballard: — I  don’t  think  he  ever  said  that  any¬ 
where. 

By  Mr.  Kaufman: 

Q.  In  connection  with  that  purchase  Appalachian  took 
over  the  contract. 

A.  May  I  add  to  that  answer  another  thing? 

Q.  Sure. 

A.  Tt  was  my  understanding  that  Appalachian  Com¬ 
pany  had  to  face  a  factual  situation  of  this  kind,  that 
Carolina  Power  and  Light  Company  was  ready  to  see  that 
line  pass  out  of  ownership  or  possession  of  any  com- 
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pany  in  the  Bond  and  Share  group.  The  question  we 
had  to  concern  ourselves  with  and  the  only  question  I 
concerned  my-  (222)  self  with  was  whether  American  Gas 
and  Electric  Company  could  afford  to  see  that  line  pass 
from  the  ownership  or  use  of  the  group  witli  which  it 
had  an  important  connection.  I  didn’t  think  and  the 
other  officers  of  the  company  didn’t  agree  it  was  to  our 
best  interest  to  have  that  happen  and  we  recommended 
action  that  was  subsequently  taken  by  the  Board. 

Q.  Correct  me  if  I  am  mistaken  on  this.  This  line  is 
a  means  for  transporting  power  from  one  portion  of  the 
Carolina  System  to  another  portion  of  the  Carolina 
System  ? 

A.  That  is  one  of  the  functions  it  plays,  but  that  isn’t 
as  far  as  we  are  concerned  the  function  that  makes  it 
valuable  to  us. 

At  the  present  time  we  are  receiving  20.000  kilowatts 
of  firm  capacity. 

Mr.  Kaufman: — T  will  leave  this  entirely  within  your 
control,  Mr.  Examiner.  I  am  not  going  to  interrupt  the 
witness  anv  more  on  the  excursions  he  mav  so  on. 

Thf.  Examiner: — Next  question.  Let  me  ask  one  ques¬ 
tion  here: 

By  The  Examiner: 

Q.  You  bought  the  line  because  it  could  serve  certain 
purposes  that  you  had? 

A.  Yes.  (223) 

Q.  The  line  also  is  useful  to  Carolina  Power  and  Light 
in  that  it  transports  power  from  one  part  of  the  system 
to  another? 

A.  Yes. 

Q.  Does  it  pay  any  portion  of  the  cost  of  maintaining 
the  line? 

A.  Yes. 

Q.  Or  amortizing  it? 

A.  Yes,  it  pays  the  Appalachian  the  sum  of  $50,000  a 
year  for  that. 
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By  Mr.  Kaufman  : 

Q.  How  long  does  the  contract  last? 

A.  Twenty  years. 

Q.  That  is  a  total  of  $1,000,000? 

A.  That  would  be  right. 

Q.  The  cost  of  the  line  to  Appalachian  was  $1,300,000? 

A.  That  is  correct. 

Q.  In  your  opinion  as  an  expert,  Mr.  Sporn,  does 
American  Gas  and  Electric  System  together  with  Caro¬ 
lina  Power  and  Light  constitute  an  integrated  system 
under  Section  11  of  the  Act? 

A.  I  know  American  Gas  and  Electric  Central  System 
does.  T  am  not  prepared  to  say  whether  if  Carolina  was 
tied  to  it,  it  would  be.  T  haven’t  studied  the  prob-  (224) 
lem  from  that  standpoint. 

Q.  Have  you  ever  studied  the  situation  existing  between 
the  Pennsylvania  Power  and  Light  Company  and  Scran¬ 
ton  from  that  standpoint? 

A.  No,  sir;  I  never  have. 

Q.  American  Gas  and  Electric  Company  it  appears 
from  the  document  which  I  show  you  to  refresh  your 
recollection,  or  rather  Appalachian  took  over  a  contract 
in  toto  until  the  end  of  1930,  which  was  a  six  months 
period  from  the  date  of  this  meeting. 

A.  It  was  an  eighteen  months  period. 

Q.  It  was  an  eighteen  months  period? 

A.  This  meeting  was  in  1938. 

The  Examiner: — What  contract  is  this? 

Mr.  Kaufman: — It  is  a  contract  with  the  Tennessee 
Public  Service  Company  and  Electric  Bond  and  Share 
subsidiary. 

The  Witness  : — The  contract  that  Appalachian  took 
over  was  a  contract  between  Carolina  Power  and  Light 
Company  and  Tennessee  Public  Service  Company. 

By  The  Examiner; 

Q.  Having  to  do  with  what? 

A.  Having  to  do  with  the  payment  by  Carolina  of  cer- 
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tain  fixed  charges  for  making  available  the  use  of  that 
line  by  Tennessee  Public  Service  to  Carolina.  When  the 
(225)  Appalachian  bought  the  line  it  bought  with  it  and 
fell  heir  to  the  contract  in  favor  of  Tennessee  Public 
Service  Company  and  that  contract  expired  on  December 
31,  1939. 

By  Mr.  Kaufman: 

Q.  How  much  was  the  fee  that  was  paid  under  that 
contract? 

A.  Roughly  $100,000  a  year. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.)  (226) 

Bv  Mr.  Kaufman: 

Q.  Well,  now,  in  1934  will  you  state  briefly  the  oral 
agreement  between  Appalachian  and  Carolina  Powder  & 
Light  for  the  purchase  of  the  Tennessee  Public  Service 
Line  ? 

A.  Well,  I  am  not  sure  that  I  can,  but  I  will  give  you 
mv  best  recollection  of  it. 

My  recollection  is  that  the  agreement  was  to  buy  the 
line  on  the  same  terms  and  conditions  as  the  line  v’as 
subsequently  bought,  which  was  at  cost,  original  cost  to 
Tennessee  Public  Service. 

And,  as  I  recall  it,  also  on  a  basis  of  a  certain  inter¬ 
connection  being  maintained  with  the  Tennessee  Valley 
Authority  at  Newport  for  which,  as  I  understood  from 
Mr.  Tidd,  TYA  had  agreed  to  pay  the  new  owner  of  the 
line  which  was  about  to  become  the  Appalachian  Company, 
the  sum  of  $5,000  per  year. 

I  may  say  in  passing,  incidentally,  that  that  agreement 
was  subsequently  confirmed  by  TYA,  and  TYA  has  the 
use  of  the  facilities  at  Newport  for  certain  substation, 
acquired  as  a  part  of  the  Kingsport- Waterville  line,  and 
is  paying  Appalachian  today  the  sum  of  $5,000  a  year. 

In  1934 — again,  I  am  giving  you  my  best  recollection — 
the  contract  behveen  Carolina  Power  &  Light  Company 
and  (227)  Tennessee  Public  Service  Company  covering 
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the  rental  to  Tennessee  Public  Service  for  use  by  Carolina 
of  the  transmission  line  facilities,  still  had  some  period 
of  live  years  to  run. 

I  believe  the  agreement  was  that  that  contract  would  be 
continued  at  least  until  the  earliest  terminable  period, 
which  was  probably  1939.  I  am  not  sure  about  that. 

In  193S,  four  years  later,  the  situation  had  materially 
changed - 

Q.  One  moment,  Mr.  Sporn. 

A.  Yes. 

Q.  What  was  the  contract  between  Tennessee  Public 
Sendee  Company  and  Carolina  Power  &  Light  to  which 
you  have  just  referred? 

A.  That  was  the  contract,  giving  the  Carolina  Power  & 
Light  Company  the  use  of  the  Tennessee  Public  Service 
Company  transmission  facilities  between  Waterville  and 
Kingsport. 

Q.  For  what  rental  per  annum? 

A.  Roughly  $100,000  a  year. 

The  Examiner  : — Both  Tennessee  Company  and  Carolina 
Company  were  to  the  best  of  your  knowledge  subsidiaries 
of  Electric  Bond  &  Share  Company? 

The  Witness: — Yes,  and  foreign  as  far  as  I  was  con¬ 
cerned,  to  the  American  Gas  and  Electric  Companv. 
(228) 

By  Mr.  Kaufman: 

Q.  One  other  question  about  the  1934  situation.  Do 
you  know  whether  the  TYA  was  going  to  purchase  that 
line  if  it  were  not  purchased  by  either  Carolina  or  Ap¬ 
palachian  ? 

A.  1  was  told  so  and  definitely  understood  that. 

Q.  Do  you  know  what  price  they  had  offered  for  it? 

A.  I  do  not  know  directly,  but  again  I  had  a  general 
understanding - 

Q.  I  would  appreciate  your  best  recollection  of  that. 

A.  - that  it  was  the  same  price  at  which  it  was 

offered  to  us. 
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As  far  as  w*e  were  concerned - 

Q.  How  had  the  situation  changed  in  193S? 

A.  Well,  in  several  respects.  First,  considerably  more 
economical  capacity  had  come  on  on  the  Appalachian 
Company  system. 

Secondlv,  we  had  had  an  additional  four  Years’  ex- 
perience  in  the  development  and  the  operation  of  that 
interconnection,  and  as  a  result  of  that  and  the  general 
development  of  integration  on  the  Central  System,  the 
further  development  of  the  system  within  itself,  tiie  Ap¬ 
palachian  Company  and  the  American  Gas  and  Electric 
Company  both  felt  that  a  change  in  the  type  of  agreement 
covering  the  interconnection  between  Carolina  and  Ap¬ 
palachian  was  in  order  and  desirable.  (229) 

Q.  That  is  the  agreement  contemplated  in  1934? 

A.  No,  sir,  that  is  the  agreement  contemplated  in  193S. 

Q.  Well,  now,  you  said  a  change  in  the  agreement  was 
advisable. 

A.  I  mean  a  change  in  the  inter-connection  agreement. 

Q.  Which  inter-connection  agreement  do  you  refer  to? 

A.  I  am  frightfully  sorry,  but  I  haven’t  my  notes  with 
me  to  give  the  dates. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Kaufman: — Let’s  get  back  on  the  record  and  see  if 
I  can  not  clear  this  up. 

By  Mr.  Kaufman: 

Q.  In  1938,  Appalachian  or  American  Gas  had  come  to 
the  conclusion  that  they  needed  this  line  less  than  they 
did  in  1934. 

They  w'ere  now  more  independent,  to  some  degree? 

A.  Well,  I  don’t  know'  wiiether  I  w’ould  put  it  that  way, 
and  I  don’t  think  that  reflects  our  opinion. 

They  believed,  and  I  believed,  that  conditions  had 
changed.  We  still  believed  we  wanted  the  line  and  needed 
it  badly,  but  we  didn’t  believe  that  in  the  light  of  the  fact 
first,  that  the  rental  agreement  between  Tennessee  (230) 
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Public  Service  and  Carolina  was  about  to  run  out,  and  in 
the  light  of  the  fact  that  the  operating  conditions  on  the 
Appalachian  Company  had  materially  changed  in  the  last 
four  years - 

Q.  Just  a  moment.  What  bearing  does  the  fact  that 
the  rental  agreement  was  going  to  run  out  have  upon 
your  purchase  of  that  line? 

A.  A  great  deal,  Mr.  Kaufman.  If  we  buy  a  line  and 
some  other  power  group  takes  care  of  all  or  substantially 
all  of  the  fixed  charges,  the  benefits  that  we  need  to  de¬ 
rive  from  that  line  to  justify  it  and  make  it  a  sound  in¬ 
vestment  for  us,  are  not  anywhere  near  as  large  as  they 
would  be  when  conditions  have  changed  and  we  can  no 
longer  look  forward  to  the  receipt  of  such  rental. 

Q.  The  proposition  would  have  been  more  attractive  to 
you  if  that  contract  between  Tennessee  Public  Service 
and  Carolina  had  a  longer  period  of  time  to  run? 

A.  Oh,  infinitely  more,  yes,  sir. 

Now,  if  I  may  finish,  the  imminent  termination  of  that 
rental  agreement  between  Tennessee  and  Carolina,  plus 
the  change  in  the  operating  conditions  on  the  Appalachian 
System - 

Q.  What  change  was  that?  Will  you  go  into  that  change 
shortly? 

A.  Well,  first,  the  lesser  attractiveness  of  hydro-  (231) 
electric  dump  energy. 

Q.  That  is  what  Carolina  had,  hydro-electric  dump 
energy? 

A.  One  of  the  things — it  had  several  things — the 
experience  that  Appalachian  had  integrated  in  those 
additional  four  years  in  the  operation  of  that  inter-con¬ 
nection,  and  the  cost  of  which  it  became  apparent  had 
certain  benefits  that  perhaps  theretofore  had  not  been 
obtained  from  the  interconnection  by  Carolina,  were  being 
obtained  under  the  existing  inter-connection  agreement 
between  Appalachian  and  Carolina :  all  of  which  led 
Appalachian  and  American  Gas  &  Electric  Company  to 
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the  conclusion  that  the  purchase  of  the  line  in  193S  would 
not  be  as  attractive  as  it  appeared  in  1934,  unless  certain 
things  could  be  obtained  in  advance  and  as  part  of  the 
consideration  of  that  purchase. 

The  Examiner  : — What  were  those  additional  considera¬ 
tions  ? 

The  Witness  : — The  additional  considerations  were 
first,  a  definite  agreement  to  continue  the  rental  arrange¬ 
ment  between  Carolina  and  Tennessee  Public  Service, 
to  which  Appalachian  would  of  necessity  fall  heir  upon 
acquisition  of  Tennessee’s  line  to  December  31,  1939. 

By  Mr.  Kaufman: 

Q.  Stop  right  there  for  one  moment.  Do  you  know 
the  circumstances  under  which  this  contract  was  entered 
into  be-  (232)  tween  the  two  Bond  &  Share  Company 
subsidiaries?  Do  you  know  whether  it  was  an  arms- 
length  contract? 

A.  I  have  no  means  of  knowing. 

The  Examiner: — What  were  the  other  considerations? 

The  Witness: — The  other  was  an  agreement  by  Caro¬ 
lina  to  continue  an  inter-connection  agreement  with 
Appalachian  for  a  20-year  period,  and  to  pay  to  Ap¬ 
palachian  during  that  20-year  period  an  annual  rental 
of  $50,000  a  year. 

In  return  for  that  Appalachian  was  willing  to  agree 
to  continue  operating  with  Carolina  and  to  make  avail¬ 
able  the  benefits  of  the  inter-connection  substantially  equal 
to  the  two  companies,  that  is,  divide  them  substantially 
on  an  equal  basis. 

I  think  I  have  covered  the  essential  points.  I  think 
they  are  in  harmony - 

Aside  from  the  $50,000  rental  that  Carolina  paid  to 
Appalachian,  Carolina  had  the  same  rights  and  privileges 
under  the  contract  that  Appalachian  did? 

A.  Under  what  contract? 

Q.  Under  the  interconnection  contract. 

A.  Oh,  no,  not  the  same  rights  and  privileges,  but 
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it  had  the  right  to  ask  into  the  negotiations  which  the 
two  companies  pledged  themselves  to  carry  through,  in 
the  subsequent  eighteen  months,  the  eighteen  months 
subsequent  to  the  signing  of  the  purchase  agreement 
between  Appalachian  and  (233)  Tennessee  Public  Service, 
it  had  the  right  to  insist  upon  such  terms  and  conditions 
and  interchange  as  would  result  in  substantially  equal 
division  of  benefits,  but  the  actual  service  that  Ap¬ 
palachian  receives  under  that  inter-connection  agreement 
and  the  services  that  Carolina  receives,  are  totally 
different,  and  in  each  case  they  are  services  that  are 
suited  to  the  particular  company’s  requirements  and 
conditions,  but  in  the  best  judgment  of  the  officers  and 
employees  of  Appalachian  and  American  Gas  and  Electric 
Company,  the  Appalachian  Company  receives  at  least 
50  per  cent  of  the  benefits  that  are  being  received  by 
anybody. 

Q.  Do  you  recall  a  provision  that  each  company  should 
render  to  each  other,  help  in  every  manner  possible  in 
emergency  at  their  various  inter-connection  points? 

A.  I  do,  yes,  and  that  is  part  of  the  present  agreement 
between  the  two  companies,  incidentally  again,  an  agree¬ 
ment  that  has  been  on  file  with  the  Federal  Power 
Commission  and  that  did  not  go  into  effect  until  it  received 
the  Federal  Power  Commission’s  approval. 

The  Examiner: — Let  me  ask  a  question  at  this  point. 

You  said  earlier  that  the  Carolina  Company  might  have 
permitted  this  inter-connection  to  go  to  the  TV  A  without 
lifting  a  hand  to  purchase  it. 

The  "Witness: — I  believe  they  were  ready  to  do  that, 
yes,  sir.  (234) 

The  Examiner: — How  could  they  afford  to  do  that  if 
it  was  an  inter-connection  between  various  parts  of  their 
own  property? 

The  "Witness: — Well,  I  believe  they  had  to  weigh  in 
their  own  minds  whether  they  could  afford  to  spend 
the  sum  of  $1,300,000  to  make  such  an  inter-connection 


23S  Philip  Sporn,  Cross  Examination. 

between  their  system  certain,  or  whether  they  could  not 
afford  to  pay  that. 

The  Examiner: — Supposing  they  had  been  faced  with 
the  alternative  of  continuing  to  pay  the  rental  of  $100,000 
that  they  were  then  paying.  Wasn’t  the  inter-connection 
between  their  own  properties  worth  the  rental  they  had 
been  paying  theretofore  to  maintain  it? 

The  Witness: — It  is  my  sincere  opinion — it  was  my 

opinion  then,  rather,  and  it  is  my  opinion  today,  that 

had  they  been  faced  with  that  alternative  their  decision 
•* 

would  have  been  to  let  the  line  go  to  other  ownership. 

The  Examiner: — Sooner  than  to  pay  a  rental  of 
$100,000  they  would  prefer  to  lose  the  inter-connection 
completely  ? 

The  Witness: — Yes,  sir;  and  I  think  if  the  American 
Gas  and  Electric  Company  and  the  Appalachian  had 
had  to  face  the  prospect  of  standing  all  the  fixed  charges 
and  getting  no  guaranteed  rental  on  that  line,  I  think 
our  conclusion  would  have  been  that  we  could  not  afford 
to  buy  the  line. 

I  think  it  was  only  because  we  were  able  to  come  to 
an  agreement  along  the  lines  indicated  in  the  resolution 
of  the  (235)  Board  of  the  American  Gas  and  Electric 
Company  of  June  3,  193S,  it  was  only  because  we  were 
able  to  reach  such  an  understanding  with  Carolina  that 
our  conclusion  was  that  it  was  an  attractive  and  desir¬ 
able  thing  for  the  American  Gas  and  Electric  Company 
and  the  Appalachian  Electric  Power  Company. 

By  Mr.  Kaufman: 

Q.  You  have  a  joint  plant  with  Scranton  Electric 
Company — -with  Pennsylvania  Power  &  Light  Company 
at  Scranton,  do  you  not? 

A.  Yes,  sir. 

Q.  Pennsylvania  Power  &  Light  has  heretofore  been 
referred  to  as  an  indirect  subsidiary  of  Electric  Bond 
&  Share  Company? 

A.  To  the  best  of  my  knowledge  they  are. 
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Q.  You  also  have  a  joint  plant  at  Windsor  with  the 
West  Penn  Power  Company? 

A.  That  is  right. 

Q.  West  Penn  Power  Company  is  not  connected  with 
Electric  Bond  &  Share  Company? 

A.  To  the  best  of  my  knowledge  they  are  not. 

Q.  You  have  a  joint  plant  at  Deepwater? 

A.  Yes,  sir. 

Q.  And  is  jointly  owned  with  a  subsidiary  of  United 
Gas  Improvement  Company? 

A.  I  think  the  correct  thing  is  to  say  it  is  jointly  (236) 
operated. 

There  is  no  joint  ownership  of  anything,  but  the  plant 
is  designed  and  operated  as  a  single  plant.  We  may 
have  certain  facilities  that  are  not  duplicated  on  the 
Deepwater  Light  &  Power  Company’s  side,  and  they  may 
have  things  that  are  not  duplicated  on  ours. 

Q.  That  is  true  on  the  other  two  plants? 

A.  That  is  correct. 

Q.  In  the  case  of  Deepwater  your  system  owns  50 
per  cent— or,  rather,  your  system  as  you  have  explained, 
owns  half  the  land  and  building  beyond  a  certain  line, 
and  the  United  Gas  Improvement  Company  owns  the 
other  half  of  the  land  and  building  on  the  other  side 
of  the  line? 

A.  Roughly  that. 

Q.  Also,  each  system  owns  50  per  cent  of  the  stock 
of  the  operating  company? 

A.  Yes,  sir,  the  Deepwater  Operating  Company  at 
Deepwater  and  the  Beech  Bottom  Power  Company  at 
Windsor. 

Q.  Why  were  those  operating  companies  set  up? 

A.  They  were  set  up  as  an  operating  convenience  pure 
and  simple. 

Q.  In  what  way  are  they  convenient? 

A.  In  the  first  place,  the  operating  company  hires  all 
employees  of  the  plant.  It  would  be  rather  difficult  to 
have  employees  of  two  companies  in  one  plant.  (237) 
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The  operating  company  then  contracts  for  all  supplies 
and  materials,  such  as  coal,  oil,  and  other  supplies,  and 
each  month  after  the  books  have  been  closed  for  the 
month,  determines  what  the  costs  of  operation  have  been, 
and  the  allocation  of  costs  in  proportion  to  output,  but 
in  all  cases  on  the  quite — I  won't  say  that — in  two  cases, 
the  case  of  Stanton  and  in  the  case  of  Windsor,  on  quite 
an  elaborate  set-up  that  attempts,  in  so  far  as  humanly 
possible,  to  prorate  costs  in  exact  accordance  with  cost 
responsibility. 

It  then  bills  each  of  the  two  owners  for  his  share  of 
the  cost,  and  upon  receipt  of  that  amount  from  each 
owner  it  is  in  position  to  carry  on  its  functions  for  the 
next  month. 

Q.  That  procedure  is  not  used  in  the  Stanton  plant, 
is  it? 

A.  That  procedure  is  not  used  at  the  present  time  in 
the  Stanton  plant. 

Q.  You  do  not  have  an  operating  company  that  is  50 
per  cent  owned  by  Electric  Bond  &  Share  System  and 
50  per  cent  owned  by  the  American  Gas  and  Electric 

Svstem  ? 

• 

A.  Xo,  we  have  instead  a  Stanton  Division  of  the 
Scranton  Electric  Company,  and  that  division  operates 
the  Stanton  plant  for  the  benefit  of  the  two  owners. 

Q.  That  division  is  part  of  the  American  Gas  &  Electric 
(238)  Company?  The  personnel  and  employees  and  opera¬ 
tions  are  performed  by  the  American  Gas  &  Electric 
Company  ? 

A.  They  are  employees  of  the  Stanton  Division  of  the 
Scranton  Electric  Company,  although  they  are  employees 
who  at  one  time  were  employees  of  the  Stanton  Operating 
Company. 

Q.  The  ex-Stanton  Operating  Company  then  was  com¬ 
posed  of  employees  and  personnel  from  both  Pennsyl¬ 
vania  Power  &  Light  and  the  Scranton  Electric  Company? 

A.  I  think  when  the  operating  company  was  formed, 
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when  the  Stanton  plant  went  into  service  in  1927,  it  was 
staffed  predominantly  with  former  employees  of  the 
American  Gas  &  Electric  Systems,  the  employees  were 
picked  from  various  plants. 

I  think  a  considerable  number  of  employees  were  un¬ 
doubtedly  picked  from  the  Pennsylvania  Power  &  Light 
Company.  I  did  not  have  a  hand  in  steam  plant  opera¬ 
tions  in  those  days,  but  that  is  my  general  recollection. 

Q.  Have  some  of  those  employees  of  Pennsylvania 
Power  &  Light  Company  carried  over  into  the  new  Stan¬ 
ton  Division? 

A.  I  have  no  doubt  that  those  who  were  originally 
employees  of  the  Pennsylvania  Power  &  Light  Company 
are  still  members  of  the  Scranton  Electric  Company. 

Q.  How  do  you  bill  Pennsylvania  Power  &  Light  Com¬ 
pany  for  the  operations  in  their  behalf  of  the  joint  plant 
by  the  Stanton  Division?  (239) 

A.  Again,  the  energy  furnished  is  metered  to  each  of 
the  two  owners  and  the  cost  of  that  energy  is  divided  by 
a  very  elaborate  mechanism  into  two  broad  divisions 
known  as  “Capacity  Cost,”  and  “Output  Cost,”  the 
former,  capacity  cost,  reflecting  primarily  the  fixed  items 
of  operating  cost,  and  the  latter,  the  output  cost,  reflect¬ 
ing  the  variable  items. 

The  fixed  items  are  divided  fifty-fifty,  equally,  because 
ownership  and  allocation  of  capacity  into  a  jointly  oper¬ 
ated  station  is  exactly  equal.  Each  side  is  entitled  to 
exactly  50  per  cent  of  the  capacity,  and  it  is  therefore 
considered  that  each  side  has  an  equal  responsibility  for 
taking  care  of  the  fixed  items  of  operating  cost. 

The  variable  items  of  operating  cost  are  kilowatt  hours 
stated. 

Q.  Do  any  of  the  services  performed  for  the  Scranton 
Electric  Company  by  the  American  Gas  &  Electric  Service 
Corporation,  go  into  the  charges  made  by  the  Stanton 
Division  against  Pennsylvania  Power  &  Light? 

A.  Mav  I  have  that  question  again,  please? 
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The  Examiner: — Read  the  question. 

(The  last  question  was  thereupon  read  by  the  reporter.) 

The  Witness: — Anv  services  that  the  American  Gas 
and  Electric  Service  Corporation  carries  out  for  Stanton, 
the  Stanton  Operating  Company,  are  by  and  large  con¬ 
fined  to  the  Scranton  Electric  Company’s  portion  of  the 
plant.  (240) 

In  so  far  as  it  may  reflect  into  the  Pennsylvania  Power 
&  Light  Company’s  portion  of  the  plant,  it  is  my  belief 
and  recollection  that  there  is  no  billing  to  the  Pennsyl¬ 
vania  Power  &  Light  Company. 

By  the  same  token,  there  is  no  billing  to  the  Scranton 
Electric  Company  for  any  services  that  the  Pennsylvania 
Power  &  Light  Company  engineers  or  members  of  their 
staff  mav  render  to  Stanton  through  their  intervention 
in  the  Pennsylvania  Power  &  Light  Company’s  half  of 
the  plant,  that  is,  the  engineers  and  officers  and  operating 
executives  of  the  Pennsylvania  Power  &  Light  Company 
have  full  authority  to  come  and  inspect  and  offer  advice 
and  make  suggestions  in  connection  with  the  operation 
of  their  portion  of  the  plant. 

Q.  Do  they  do  that  on  your  portion? 

A.  In  general  they  confine  themselves  to  their  portion, 
blit  if  there  is  anything  reflected  over  it  is  not  billed  to 
the  Scranton  Electric  Company,  and  I  think  that  was 
done  primarily  on  the  belief  of  the  owners,  Pennsylvania 
Power  &  Light  Company,  and  Scranton  Electric  Company, 
that  that  would  be  the  healthiest  situation  and  would 
result  in  the  healthiest  joint  owner  relationships,  and 
would  avoid  a  temptation,  assuming  a  temptation  might 
exist  some  time,  for  one  owner  to  do  something  for  the 
other  owner  that  the  owner  did  not  desire  or  care  for. 
(241) 

Q.  Is  any  profit  made  by  the  Stanton  Division  as  a 
result  of  its  operation  for  Pennsylvania  Power  &  Light 
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Company  of  the  Pennsylvania  Power  &  Light  Company’s 
half  of  the  Stanton  plant? 

A.  No,  sir. 

Q.  Has  any  profit  ever  been  made  by  the  Stanton  Divi¬ 
sion  or  by  the  American  Gas  &  Electric  Company  System 
generally - 

A.  Never,  to  the  best  of  my  knowledge. 

Q.  - from  that  source? 

A.  No,  sir. 

Q.  In  1936  there  did  exist  an  operating  company  at 
Scranton,  similar  to  the  present  operating  companies  at 
Deepwater  and  at  Windsor,  did  there  not,  the  stock  of 
which  was  half  owned  bv  Pennsvlvania  Power  &  Light 
and  half  owned  by  American  Gas  &  Electric  Company 
System  ? 

A.  Yes,  sir. 

Q.  What  was  the  reason  for  the  termination  or  the 
dissolution  of  that  company  in  view  of  the  convenience 
that  you  found  in  other  situations  of  using  a  jointly 
owned  and  controlled  operating  company  to  operate  the 
joint  plants? 

A.  I  believe  this  was  primarily  due  to  reasons  of  cor¬ 
porate  convenience  or  necessity — I  am  not  sure  as  to 
the  details — of  the  Pennsylvania  Power  &  Light  Company, 
and  the  Scranton  Electric  Company,  as  the  owner  of  the 
other  (242)  half  of  the  joint  Stanton  plant,  felt  it  right 
and  proper  to  suit  the  convenience  of  the  Pennsylvania 
Power  &  Light  Company. 

Q.  Do  you  know  whether  the  reason  for  the  dissolu¬ 
tion  of  the  Stanton  Operating  Company  was  because 
the  existence  of  the  Stanton  Operating  Company  made 
Electric  Bond  &  Share  Company  a  holding  company 
which  had  a  subsidiary  which  was  a  holding  company, 
which  in  turn  had  a  subsidiary  which  was  a  holding 
company  under  the  provisions  of  Section  11  (b)  (2)  of 
the  Public  Utility  Holding  Company  Act  of  1935? 
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A.  I  don't  know  that,  but  it  may  very  well  have  been 
that. 

Q.  Perhaps  Mr.  Burchill,  who  is  sitting  here,  would 
have  a  better  recollection  of  the  purpose  of  that  dissolu¬ 
tion. 

A.  I  will  be  very  glad  to  have  him  tell  you,  if  he 
knows. 

Mr.  Burchill: — It  is  my  understanding  that  is  so.  I 
think  the  demand  for  the  termination  of  the  existence  of 
the  Stanton  Operating  Company  came  as  Mr.  Sporn 
indicated,  but  under  the  terms  of  the  existing  contract 
between  Scranton  Electric  Company  and  Pennsylvania 
Power  &  Light  Company,  they  had  the  right  to  terminate 
the  existence  of  the  Stanton  Operating  Company. 

The  Witness: — I  believe  that  is  right.  I  think  they 
(243)  merely  exercised  one  of  their  rights  in  the  Stanton 
Operating  agreement. 

Mr.  Burchill: — It  was  a  question  of  finding  some  sub¬ 
stitute  arrangement. 

The  Witness: — That  is  right. 

Bv  Mr.  Kaufman: 

* 

Q.  Does  any  credit  for  initiating  the  joint  plant  idea 
in  the  United  States  go  to  Sargent  &  Lundy  as  well  as 
American  Gas  &  Electric  Company? 

A.  I  believe  the  credit  belongs  all  to  Mr.  Tidd. 

Q.  In  your  testimony  on  direct  examination,  Mr.  Sporn, 
you  mentioned  as  one  of  the  operating  differences,  par¬ 
ticularly  in  transmission,  between  the  Electric  Bond  & 
Share  System  and  the  American  Gas  &  Electric  Company 
System,  that  in  the  Electric  Bond  &  Share  System  wood 
was  used  more  often  and  more  extensively  for  purposes 
of  transmission  poles  than  in  the  American  Gas  &  Electric 
Company  System,  which  used  steel  towers  more  than 
did  the  Electric  Bond  &  Share  System. 

A.  I  think  that  is  right. 

Q.  And  you  used,  I  believe,  as  a  reference  for  your 
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testimony,  an  article  by  H.  L.  Melvin,  of  the  Electric 
Bond  &  Share  System - 

A.  A  paper. 

Q.  - a  paper  presented  at  the  winter  convention  of 

the  AIEE  in  New  York,  sitting  between  January  23rd  and 
January  (244)  27,  1933. 

A.  Well,  I  have  other  information  besides  that. 

Q.  Is  steel  construction  more  expensive  from  an  outlay 
point  of  view  than  wood? 

A.  Yes,  undoubtedly  it  results  in  initially  higher  cost, 
and  as  I  tried  to  point  out,  the  decision  as  to  which  is 
ultimately  the  total  lowest  cost  is  a  difficult  and  involved 
decision  to  make. 

I  attempted  to  explain,  and  I  believe  I  did,  that  it  is 
not  my  contention  that  our  decision,  a  decision  as  to 
practice  on  the  American  Gas  and  Electric  Company 
System,  is  necessarily  any  sounder  than  the  Electric  Bond 
&  Share  Company’s  decision,  although  we  are  thoroughly 
satisfied  with  the  absolute  soundness  of  our  decision. 

I  am  merely  pointing  out  that  another  organization, 
having  no  relation,  technical,  operating,  consulting,  or 
advisory,  with  our  own,  the  American  Gas  &  Electric 
Service  Corporation,  arrived  at  a  different  decision,  and 
that  decision  is  being  followed  in  substantially  all  or  a 
good  many  of  the  Electric  Bond  &  Share  Operating 
Companies. 

I  believe  they  have  undoubtedly  adequate  reasons  for 
doing  so,  but  it  seems  to  me  it  is  indisputable  proof  of 
independence  to  show  the  fact  that  based  with  the  same 
broad  problem,  our  decision  and  our  practice  is  so 
totally  (245)  at  variance  with  the  practice  on  the  Electric 
Bond  &  Share  Svstem. 

The  Examiner: — Strike  the  last  portion  of  the  witness’s 
testimony.  That  is  for  the  Commission  to  draw  its  own 
conclusions. 

Mr.  Ballard  : — I  make  no  objection  to  the  striking. 
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The  Examiner: — You  will  forgive  me,  Mr.  Sporn,  if  I 
can  not  permit  you  to  usurp  the  functions  of  the  Com¬ 
mission. 

The  Witness: — May  I  change  that  to,  “I  have  merely 
offered  that  as  evidence”? 

Bv  Mr.  Kaufman  : 

Q.  It  would  be  a  difficult  decision  for  the  Electric  Bond 
&  Share  Company  System  to  make,  would  it  not,  to  con¬ 
struct  expensive  steel  towers  out  in  the  reaches  of  Montana 
and  Idaho  and  Texas? 

A.  I  don’t  know  why. 

•» 

Q.  Where  the  customers  and  consumers  were  not  as 

denselv  located  as  thev  are  in  the  American  Gas  &  Elec- 
*  •» 

trie  territory,  where  the  load  is  not  so  good?  There  is 

verv  little  difference  in  densitv  between  a  covote  and  a 
1  •> 

sagebrush  ? 

A.  I  am  not  an  authoritv  on  covotes,  but  I  do  believe 
that  we  have  many  comparatively  long  lines,  and  I  think 
we  have  in  many  cases  situations  that  are  closely  parallel 
situations  to  situations  on  Bond  &  Share’s  System.  (246) 
We  operate  in  Virginia,  for  example,  and  Bond  and 
Share  operates  in  North  Carolina.  The  territories  are 
substantially  similar. 

Q.  Your  Pennsvlvania  territorv  is  substantiallv  similar 
to  the  Pennsylvania  territory  of  Electric  Bond  &  Share? 
A.  Yes. 

The  Examiner: — You  use  towers  in  Pennsylvania  and 
they  use  wood  there? 

The  Witness: — My  best  recollection  is  that  every  line 
of  the  Pennsylvania  Power  &  Light  Company  coming  into 
the  Stanton  plant  is  a  wood  pole  line. 

By  Mr.  Kaufman: 

Q.  Do  you  have  that  article  before  you  now?  Can  you 
find  any  indication  that  the  high  tension  transmission  lines 
of  Pennsylvania  Power  &  Light  are  wood?  In  particular, 
is  the  220  k-v.  line  between  Wallenpaupack  and  Siegfried 
a  wood  line? 
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A.  No,  sir,  it  is  not. 

Mr.  Ballard: — Did  you  mean  to  interrupt  the  witness 
when  he  said  every  line  of  P.  P.  &  L.  coming  into  Stanton 
was  a  wood  pole  line? 

Mr.  Kaufman: — No,  I  did  not. 

The  Witness: — I  wanted  to  complete  the  thought  that 
of  the  five  66,000-volt  circuits  of  Scranton  Electric  Com¬ 
pany  leaving  Stanton,  four  are  steel.  (247) 

Mr.  Kaufman  : — I  am  trying  to  find  out,  Mr.  Examiner, 
that  there  are  no  lines  of  over  110  kv.  in  the  Pennsylvania 
System  that  are  not  steel. 

The  Examiner: — Let  me  put  this  question:  For  cer¬ 
tain  tensions,  every  company  with  due  regard  to  safety, 
I  presume,  will  use  steel  towers? 

The  Witness:— I  will  say  that  to  the  best  of  my  knowl¬ 
edge  there  is  no  220,000  volt  or  higher  voltage  trans¬ 
mission  in  the  United  States  that  is  not  steel. 

The  Examiner: — Are  there  tensions  where  there  is  a 
choice,  where  there  is  a  66,000  and  one  company  may 
prefer  to  use  steel  and  one  prefer  to  use  wood? 

The  Witness  : — Certainly. 

The  Examiner: — And  when  you  are  confronted  with 
that  choice  you  will  use  steel  and  Pennsvlvania,  to  vour 
knowledge,  will  use  wood. 

The  Witness: — Not  only  that,  but  tensions  below 
220,000,  and  specifically  tensions  of  110,000  and  132,000 
volts,  many  of  the  Electric  Bond  &  Share  Companies  have 
resorted  to  w’ood. 

By  Mr.  Kaufman: 

Q.  Let’s  take  the  Pennsylvania  Company  particularly. 

A.  The  Pennsylvania  Power  &  Light  Company  has  no 
transmission  to  the  best  of  my  knowledge  between  66,000 
volts  and  220,000  volts.  (248) 

I  am  not  absolutely  certain  of  that.  I  W'Ould  say  they 
may  have  a  small  amount  of  110  volt  transmission. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 
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The  Examiner: — Go  ahead,  Mr.  Kaufman. 

By  Mr.  Kaufman: 

Q.  The  operating  companies  in  the  Electric  Bond  & 
Share  System  cover  a  good  deal  more  extensive  territory 
than  do  the  operating  companies  in  the  American  Gas  & 
Electric  System,  do  they  not,  Mr.  Sporn? 

A.  Yes,  they  do.  They  pretty  much  cover  from  one 
coast  to  the  other,  that  is,  properties  on  one  coast  and 
properties  on  the  other  coast,  and  properties  in  between. 

Q.  Although  the  total  assets,  for  instance,  of  the  Ameri¬ 
can  Gas  &  Electric  Company,  may  bear — and  I  am  speak¬ 
ing  roughly  now — the  ratio  of  one  to  three  in  comparison 
with  the  entire  assets  of  the  Electric  Bond  &  Share 
System,  the  territory*  of  the  American  Gas  &  Electric 
Company  will  probably  bear  a  much  smaller  ratio  to  the 
territory*  covered  bv  the  Electric  Bond  &  Share  Svstem, 
will  it  not? 

A.  I  don't  know  what  those  territorial  ratios  are.  I 
take  it  you  are  not  referring  to  all  the  territory  between 
one  seacoast  and  the  other? 

Q.  I  am  talking  about  the  service  areas. 

A.  I  shouldn't  wonder  if  the  territory  of  the  Bond 
&  (249)  Share  Company  was  somewhat  higher,  or  par¬ 
tially*  thinner,  but  I  think  vou  knoyv  from  discussions  we 
hayLe  had  here  in  the  last  sey’eral  months,  that  yve  have  no 
urban  territory  to  speak  of.  We  operate  in  very  thin 
territory*  ourselves. 

Q.  Bond  &  Share  Subsidiary  Operating  Companies 
operate  in  the  following  States,  and  1  shoyv  you  this  map 
to  refresh  anv  recollection  vou  may*  have:  in  Washing- 
toit,  Oregon,  Idaho,  Montana,  Wyoming,  Utah,  Colorado, 
Texas,  Kansas,  Nebraska,  Iowa,  Minnesota,  Arkansas, 
Louisiana,  Mississippi,  Alabama,  North  Carolina,  South 
Carolina,  Pennsylvania,  and  Florida,  and  possibly  others. 

A.  So  far  as  I  can  see,  that  is  about  right,  but  adding 
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them  very  hastily  I  think  that  is  approximately  eighteen 
States.  We  operate  in  nine. 

Q.  They  are  in  all  different  parts  of  the  country,  are 
they  not? 

A.  Yes,  sir;  they  extend  from  one  section  of  the  country 
to  the  extreme  other  section. 

Q.  Are  they  generally  as  highly  industrialized  as  the 
American  Gas  &  Electric  Service  areas? 

A.  Some  are  and  others  are  definitely  not. 

Mr.  Kaufman  : — I  think  the  Commission  can  take 
judicial  notice  of  that. 

Mr.  Ballard: — I  hope  it  will  take  judicial  notice  that 
South  Jersey  is  not  highly  industrialized,  and  the  (250) 
territorv  of  Pennsvlvania  Power  &  Light  is. 

Mr.  Kaufman: — I  was  talking  about  the  over-all  pic¬ 
ture. 

The  Examiner: — Your  next  question,  Mr.  Kaufman? 

Mr.  Kaufman: — That  is  all. 

Mr.  Ballard: — I  think  I  have  no  questions  on  redirect, 
Mr.  Examiner. 

I  may  want  perhaps  to  recall,  or  perhaps,  through  Mr. 
Burchill,  ask  a  few  questions  about  the  contracts  with 
which  I  think  he  is  more  familiar. 

The  Examiner: — You  are  at  liberty  to  recall  Mr.  Sporn. 

(Witness  excused.) 

Mr.  Ballard : — Before  we  adjourn,  Mr.  Examiner,  the 
qualifications  of  Mr.  Sporn  and  the  qualifications  of  Mr. 
Sawyer,  as  they  appeared  at  certain  pages  of  the  record 
in  the  Section  11  case,  were  incorporated  partly  by  ref¬ 
erence  in  this  record,  and  the  exhibit  numbers  were  re¬ 
served  for  them. 

I  have  secured  from  the  Commission’s  official  re¬ 
porters,  Smith  &  Hulse,  two  pamphlets,  one  of  which  I 
have  marked  for  identification  Exhibit  6,  which  by  its 
title  page  over  the  signature  of  Smith  &  Hulse,  says  that 
it  is  pages  28  to  34  of  the  record  in  the  Section  11  case. 
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I  now  file  that,  that  it  may  be  marked  with  the  ex¬ 
hibit  number  in  this  case  that  was  reserved  for  it. 

Similarly,  a  similar  pamphlet  over  the  signature  of 
(251)  Smith  &  Hulse,  which  I  have  marked  as  Exhibit  7, 
shows  that  it  is  pages  2489  to  2491  of  the  record  in  the 
Section  11  case.  I  now  file  that  that  it  may  be  marked 
and  received  as  Exhibit  No.  7. 

The  Examiner: — Thev  mav  be  so  marked  and  received. 

*  * 

(The  documents  referred  to  were  thereupon 
received  in  evidence  as  Applicants  ’  Exhibits 
Nos.  6  and  7.) 

Mr.  Kaufman: — I  forgot  one  question.  Mr.  Sporn,  do 
you  recall  purchasing  through  Mr.  Breed,  stock  of  Elec¬ 
tric  Power  &  Light  Corporation  at  the  time  of  its 
organization  in  1925? 

Mr.  Sporn: — I  don't  recall  purchasing  through  Mr. 
Breed.  I  think  I  did  obtain  some  second  preferred  stock, 
and  I  got  it  directly  through  Mr.  Sindeband,  and  my  recol¬ 
lection  is  it  is  twentv  shares  of  stock. 

♦ 

Mr.  Kaufman: — Do  vou  know  where  Mr.  Sindeband 
got  it? 

Mr.  Sporn: — I  think  from  Mr.  Tidd.  I  did  not  have 
direct  contact  with  Mr.  Tidd. 

Mr.  Kaufman: — Do  you  know  where  Mr.  Tidd  got  it? 

Mr.  Sporn: — No,  I  do  not. 

Mr.  Kaufman: — Electric  Power  &  Light  is  a  subsidiary 
of  Electric  Bond  &  Share  Company? 

Mr.  Sporn: — I  believe  it  is. 

The  Examiner: — Off  the  record.  (252) 

(Discussion  off  the  record.) 

The  Examiner: — We  will  adjourn  until  next  Wednes¬ 
day,  unless  I  hear  from  both  you  and  Mr.  Kaufman,  Mr. 
Ballard,  in  the  interim. 

(Whereupon,  at  4:40  o’clock  P.  M.,  the  hearing  in  the 
above-entitled  matter  was  adjourned  until  Wednesday, 
June  19,  1940,  at  10  o’clock  A.  M.)  (253) 
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Before  the  Securities  and  Exchange  Commission. 

File  No.  31-425. 

In  the  Matter  of 

American  Gas  and  Electric  Company. 

Hearing  on  application  pursuant  to  Section  2  (a)  (8)  of 
the  Public  Utility  Holding  Company  Act  of  1935. 

Hearing  Room  1102, 

Securities  and  Exchange  Commission  Bldg., 
Washington,  D.  C., 

Wednesday,  June  19,  1940. 

Met,  pursuant  to  call,  at  10  o’clock. 

Before : 

Raoul  Berger,  Examiner. 

Appearances : 

Stanley  L.  Kaufman,  Esq.,  appearing  on  behalf  of  the 
Securities  and  Exchange  Commission. 

Frederic  L.  Ballard,  Esq.,  and 

Knox  Henderson,  Esq.,  of  the  firm  of  Ballard,  Spahr, 
Andrews  &  Ingersoll,  Land  Title  Building,  Philadelphia, 
Pa.,  appearing  on  behalf  of  the  applicant. 

M.  F.  Millikan,  Esq.,  Vice  President  and  General 
Counsel,  American  Gas  &  Electric  Company. 

J.  P.  Van  de  Voort,  Esq.,  Assistant  Counsel  of  Ameri¬ 
can  Gas  &  Electric  Company.  (255) 

Proceedings. 

The  Examiner: — The  hearing  will  be  in  order. 

Do  you  wish  to  make  a  statement  for  the  record,  Mr. 
Kaufman ! 

Mr.  Kaufman  : — I  do,  sir. 

Although  I  have  not  as  yet  cross  examined  Mr.  Bur- 
chill,  witness  for  the  American  Gas  and  Electric  Com- 
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pany,  I  should  at  this  time  like  for  reasons  of  convenience 
to  bbgin  the  direct  case  of  the  Commission  by  putting  in 
certain  documentary  evidence. 

I  should  also  like  to  say  by  way  of  a  short  opening 
statement  for  the  Commission  that  this  proceeding  is  the 
aftermath  of  more  than  two  months  of  investigation  by 
the  staff  of  the  Commission  in  the  American  Gas  and 
Electric  Company,  the  Electric  Bond  and  Share  Company, 
the  offices  of  bankers  for  both  companies,  both  commercial 
and  investment  banks,  and  as  well,  certain  other  sources. 
This  investigation  was  a  direct  result  of  the  filing  of  the 
application  of  the  American  Gas  and  Electric  Company 
which  has  hereinbefore  been  introduced  as  an  exhibit  in 
this  proceeding. 

After  this  investigation  it  was  the  opinion  of  the  staff 
of  the  Public  Utilities  Division  that  sufficient  evidence  of 
control  or  a  controlling  influence  bv  the  Electric  Bond 
and  Share  Company  over  the  American  Gas  and  Electric 
Company  existed  to  warrant  a  formal  hearing  taking 
place  in  this  matter.  (256) 

It  is  moreover  the  opinion  of  those  members  of  the 
staff,  and  I  realize  that  this  has  no  evidentiary  weight 
in  this  proceeding,  that  the  American  Gas  and  Electric 
Company  is  in  fact  controlled  by  and  subject  to  the  con¬ 
trolling  influence,  in  the  terms  of  Section  2  (a)S  of  the 
statute,  by  the  Electric  Bond  and  Share  Company,  and 
at  the  present  time  the  staff  proposes  to  introduce  docu¬ 
mentary  evidence  in  conformity  with  this  stand. 

•  * 

Mr.  Ballard: — May  I  make  a  short  statement  in  reply 
or  must  I  stand  mute? 

Mr.  Kaufman: — I  have  no  objection. 

Mr.  Ballard  : — The  applicant  has  no  objection  whatever 
to  Mr.  Kaufman  stating  his  opinion,  and  that  of  his  staff, 
upon  this  question  under  Section  2(a)S.  Of  course  the 
Examiner  would  have  borne  in  mind  any  way  that  ap¬ 
plicants  and  its  counsel  and  its  staff  are  just  as  firmly 
convinced,  viewing  the  same  facts,  that  the  applicant  is 
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not  controlled  by  or  under  the  control  and  influence  of 
Electric  Bond  and  Share  Company,  and  is  not  a  subsidiary 
of  that  company  within  the  meaning  of  the  statute. 

There  is  one  other  thing  that  I  would  like  to  ask  Mr. 
Kaufman  to  say,  if  lie  is  willing  to,  and  I  think  he  will 
be,  and  I  make  this  request  because  I  have  noticed  in 
some  briefs  or  in  some  releases,  reference  to  obstructive 
or  secretive  policy  on  the  part  of  a  holding  company, 
that  (257)  might  find  itself  in  a  situation  comparable  with 
that  of  the  present  applicant  and  might  find  itself  subject  to 
the  kind  of  investigation  that  Mr.  Kaufman  has  men¬ 
tioned,  and  I  can  assure  you  that  the  investigation  has 
been  a  searching  one  and  it  has  been  the  wish  not  only 
of  counsel  for  the  applicant  but  all  of  the  applicant’s 
officers,  not  to  be  obstructive,  and  certainly  not  to  be 
secretive,  and  I  would  appreciate  it  if  Mr.  Kaufman  would 
state  if  he  believes  that  it  is  consistent  with  the  fact,  that 
he  met  no  policy  of  secretiveness  or  obstruction  in  his 
preparation  of  this  case? 

Mr.  Kaufman  : — I  should  be  glad  to  state  in  substance 
what  Mr.  Ballard  has  said,  in  our  investigation  of  this 
case  we  were  received  very  kindly  by  the  American  Gas 
and  Electric  Company,  and  we  were  furnished  with  all 
information  requested  so  far  as  that  is  humanly  possible, 
and  I  should  say  that  we  received  fine  cooperation  in  the 
gathering  together  of  the  data  for  this  proceeding. 

I  should  like  to  make  the  further  statement,  and  I  trust 
Mr.  Ballard  will  agree  with  me  in  this  statement,  that  all 
material  which  we  were  furnished  from  the  files  of  the 
American  Gas  and  Electric  Company,  the  Electric  Bond 
and  Share  Company,  and  the  numerous  banks  and  bankers, 
both  investment  and  commerical,  has  been  received  bv 
counsel  for  the  American  Gas  and  Electric  Company, 
and/or  the  (258)  the  American  Gas  and  Electric  Company, 
prior  to  the  opening  of  this  hearing,  and  some  time  prior 
to  the  introduction  in  evidence,  and  has  been  examined  bv 
them. 
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Mr.  Ballard  : — I  just  wanted  to  say  what  Mr.  Kaufman 
has  stated  is  perfectly  true.  The  material  from  our  own 
files  was,  of  course,  material  that  we  were  familiar  with, 
and  knew  the  import  of,  and  the  material  from  the  files 
of  others  than  the  American  Gas  and  Electric  Company 
or  its  officers  or  subsidiaries  was  material  not  in  our 
own  files  and  foreign  to  our  knowledge. 

I  have  not  yet  made  a  sufficiently  detailed  examination 
of  that  latter  class  of  material  so  that  I  feel  that  I 
could  just  give  you  all  the  go  ahead  this  morning,  and 
that  will  be  the  only  reason  that  I  will  reserve  the  right 
to  object  to  the  admission  of  such  of  that  material  as  I 
may  specify,  realizing  that  I  have  to  make  that  right 
good  before  the  close  of  these  hearings. 

Mr.  Kaufman  did  from  one  viewpoint  give  us  ample 
time.  He  gave  us  all  of  the  time  that  he  could.  From 
another  viewpoint  I  don’t  feel  that  I  have  been  able  to 
make  the  examination  that  I  really  should  make  of  some 
of  that  material. 

Mr.  Kaufman: — I  am  going  to  introduce  among  other 
exhibits,  certain  studies,  charts  or  tables  which  were 
prepared  by  the  staff  of  the  Commission.  Mr.  Ballard 
has  seen  the  majority  of  these.  (259) 

To  shorten  the  time  necessary  for  introduction  of  these 
documents  I  am  going  to  describe  them  and  place  them 
in  evidence  without  qualifying  them  by  any  member  of 
the  Commission’s  staff  and  will  state  myself  the  method 
of  their  preparation.  If  that  is  unsatisfactory  in  any 
point  to  Mr.  Ballard  I  should  be  delighted  to  have  him 
say  so  and  we  will  put  someone  who  has  had  a  hand 
in  the  preparation  of  those  exhibits  on  the  stand. 

The  Examiner: — In  the  absence  of  such  a  request  by 
Mr.  Ballard,  I  take  it  that  he  will  dispense  with  the 
qualifying  evidence. 

Mr.  Ballard: — My  silence  on  each  one  of  these  charts 
will  mean  that  I  consent  to  its  being  received  in  evidence 
and  to  the  best  of  my  knowledge  and  belief  it  is  a  true 


George  N.  Tidd,  Direct  Examination.  255 

representation  of  the  facts  it  purports  to  represent.  If 
either  Mr.  Kaufman  or  I  should  later  discover  an  in¬ 
advertent  error  in  any  of  these  charts  we  will  feel  free 
to  call  that  to  the  other ’s  attention. 

Mr.  Kaufman: — That  is  satisfactory. 

Mr.  Ballard: — It  is  my  understanding  that  the  recep¬ 
tion  of  such  charts  and  such  other  data  in  evidence  in 
this  way  comes  under  the  second  paragraph  of  the  stipu¬ 
lation  which  was  worked  out  on  the  first  day  of  the 
hearing  and  appears  at  pages  6  and  7  of  the  transcript, 
to  wit.  that  the  matters  so  received  will  be  considered  as 
properly  in  (260)  the  record,  but  that  I  have  the  right  at 
all  stages  of  the  proceeding  to  argue  about  its  materiality, 
relevancy  or  weight,  including  the  contention  that  it  is 
in  whole  or  in  part  utterly  irrelevant  and  immaterial, 
and  wholly  without  weight. 

The  Examiner: — In  order  to  spare  you  the  need  for 
anything  about  that  in  the  future,  everything  introduced 
in  evidence,  Mr.  Ballard,  is  subject  to  that  stipulation. 

•  •••••• 

(261) 

George  N.  Tidd  was  thereupon  called  as  a  witness  by 
and  on  behalf  of  the  Securities  and  Exchange  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

The  Examiner: — Give  the  reporter  your  name  and  ad¬ 
dress,  sir. 

The  Witness: — George  N.  Tidd,  30  Sutton  Place,  (322) 
City  of  New  York. 

Direct  Examination. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  I  should  like  to  take  you  briefly  through 
your  business  career  with  the  American  Gas  and  Electric 
Company  and  some  companies  with  "which  you  were  em¬ 
ployed  prior  to  your  employment  with  American  Gas  and 
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Electric  Company,  and  I  will  ask  you  questions  specifi¬ 
cally  concerning  them. 

A.  Very  well. 

Q.  You  are  the  President  of  American  Gas  and  Electric 
Company. 

A.  Yes,  sir. 

Q.  How  long  have  you  been  associated  with  the  Ameri¬ 
can  Gas  and  Electric  Company? 

A.  Since  its  formation. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Witness: — I  was  with  the  old  Electric  Company 
of  America  Subsidiaries  prior  to  the  fonnation  of  Ameri¬ 
can  Gas  and  Electric  Company. 

The  Examiner: — What  time  was  that,  sir? 

The  Witness: — The  American  Gas  was  formed  in  the 
latter  part  of  1906  or  the  first  of  1907 — 1906,  I  think.  I 
was  at  that  time  the  manager  of  the  properties  in  Indiana, 
(323)  Marion  and  Muncie. 

Q.  You  were  born  on  January  16,  1874,  and  are  66  at 
the  present  time? 

A.  Yes,  sir. 

Q.  About  1S96  you  became  the  Superintendent  of  the 
Waverly  Electric  Light  &  Power  Company  at  Athens, 
New  York? 

A.  About  that  time,  to  the  best  of  my  recollection.  It 
is  so  long  ago  that  I  don’t  remember  the  name.  I  think 
it  was  Waverly  Light  &  Power  Company  of  Waverly,  New 
York,  which  supplied  the  Town  of  Waverly,  and  Sayre, 
Pennsylvania,  and  Athens,  Pennsylvania. 

Q.  You  went  to  Chester,  Pennsylvania? 

A.  Yes,  sir.  They  were  sold,  and  I  was  with  their 
successors,  I  think  about  a  year.  Then  the  former  owners 
of  the  property  bought  the  Chester,  Pennsylvania,  prop¬ 
erty  and  I  wrent  to  Chester  in  1898. 

Q.  In  1904  you  wnre  offered  a  position  by  the  Electric 
Company  of  America  by  Mr.  H.  D.  Hartmann,  who  wras 
Vice  President  and  General  Manager  of  that  company? 
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A.  That  is  true. 

Q.  Electric  Company  of  America  had  purchased  the 
Marion,  Indiana,  property,  and  you  were  sent  out  there 
to  manage  that  property? 

A.  That  is  true. 

Q.  That  property  had  been  purchased  from  a  syndicate 

(324)  or  from  several  owners,  one  of  whom  was  Mr.  R.  E. 
Breed,  who  later  became  president  of  American  Gas  & 
Electric  Company? 

A.  That  is  true. 

Q.  About  1908  you  came  to  New  York  to  work  for  the 
American  Gas  &  Electric  Company? 

A.  Yes,  I  think  it  was  about  that  time.  I  think  I  have 
a  memorandum  of  that  time. 

My  memorandum  shows  that  I  came  to  New  York — was 
vour  question  when  I  came  to  New  York? 

Q.  Yes. 

A.  December  22,  1908. 

Q.  What  was  your  first  position  with  American  Gas  & 
Electric  Company? 

A.  Assistant  to  Mr.  Hartmann,  who  was  vice  president 
and  general  manager. 

The  Examiner: — You  took  this  position  in  1908? 

The  Witness: — Yes,  sir.  The  office  of  the  American 
Gas  &  Electric  Company  for  some  time  was  in  Philadel¬ 
phia,  and  I  came  to  Philadelphia  and  acted  as  his 
assistant. 

I  had  been  in  Philadelphia  I  think  a  month  or  two  when 
the  manager  at  Scranton  resigned  and  they  asked  me  to 
go  to  Scranton  to  look  after  the  property  for  a  time, 
which  I  did. 

I  remained  in  Scranton  until  I  came  to  New  York  on  the 

(325)  date  I  gave  here. 

Q.  Mr.  Tidd,  you  are  essentially  an  operating  man,  are 
you  not? 

A.  That  has  been  my  business,  yes,  sir. 

Q.  You  prefer  to  run  an  operating  company  rather 
than  a  holding  company? 
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A.  I  never  got  over  my  love  for  the  operating  com¬ 
panies. 

Q.!  You  have  described  yourself,  I  believe  to  me  in  our 
private  conversations,  as  a  “pick  and  shovel  man”? 

A,  That  is  right. 

At  first  you  were  Vice  President  of  American  Gas  & 
Electric  Company? 

A.  That  is  true. 

Q.  Until  what  date  were  you  Vice  President  of  Ameri¬ 
can  Gas  &  Electric  Company? 

The  Examiner: — Rather  answer  between  what  dates. 

Mr.  Kaufman  : — Between  what  dates,  if  you  have  it,  sir. 

The  Witness: — I  was  elected  Vice  President  of  Ameri¬ 
can  Gas  on  July  IS,  1910. 

The  Examiner  : — And  how  long  did  you  remain  Vice 
President? 

The  Witness: — I  was  Vice  President  from  July  IS, 
1910,  to  March  14,  1923,  when  I  was  elected  president. 
(326) 

Bv  Mr.  Kaufman: 

Q.  You  were  elected  president  as  a  result  of  an  accident 
to  Mr.  R.  E.  Breed,  who  at  that  time  fell  on  his  head  out 
west  some  place? 

A.  Yes,  sir. 

Q.  Mr.  Breed  was  never  quite  the  same  after  that  acci¬ 
dent,  was  he? 

A.  Xo,  he  never  was. 

Q.  When  did  Mr.  Breed  die? 

A.  In  1926. 

Q.  During  the  period  1923  to  1926  you  were  president 
of  American  Gas  &  Electric  Company,  and  Mr.  Breed  was 
Chairman  of  the  Board? 

A.  That  is  true. 

Q.  After  the  death  of  Mr.  Breed  you  remained  as 
president  of  American  Gas  &  Electric  Company,  and  Mr. 
Mitchell  became  Chairman  of  the  Board,  Mr.  Sidney  Z. 
Mitchell,  in  place  of  Mr.  Breed,  who  is  deceased? 
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A.  That  is  the  best  of  my  recollection. 

Q.  Prior  to  the  time  that  Mr.  Breed  became  Chairman 
of  the  Board  in  1922  when  you  became  president,  Mr. 
Sidney  Z.  Mitchell  had  been  Chairman  of  the  Board? 

A.  That  is  true. 

Q.  In  November  of  1935,  Mr.  Tidd,  your  company  deter¬ 
mined  to  test  the  constitutionality  of  the  Public  Utility 
(327)  Holding  Company  Act  of  1935  which  became  effec¬ 
tive  in  November  of  that  year? 

A.  I  believe  so. 

Q.  That  was  upon  the  advice  of  counsel  ? 

A.  Yes,  sir. 

Q.  I  have  here  a  photostatic  copy  of  the  meeting  of 
November  7,  1935,  and  I  would  like  you  to  look  at  it. 
This  is  contained  in  Commission’s  Exhibit  No.  17. 

Mr.  Tidd,  I  have  here  in  my  hand  Commission’s  Exhibit 
No.  25-1,  which  is  copies  of  the  directors’  meeting  of 
National  Power  &  Light  Company,  a  subsidiary  company 
of  Electric  Bond  &  Share  Company,  and  I  am  going 
to  read  from  a  copy  of  the  minutes  of  National  Power 
&  Light  Company,  dated  November  21,  1935,  and  I  want 
you  to  stop  me  and  indicate  where  there  is  a  difference 
between  the  minutes  of  National  Power  &  Light  Company 
and  American  Gas  &  Electric  Company.  (Reading)  “The 
Chairman  presented  for  discussion  and  consideration  the 
question  of  the  action  to  be  taken  by  the  officers  of  the 
company  with  respect  to  compliance  with  the  Public 
Utility  Holding  Company  Act  of - ” 

A.  Do  you  wish  me  to  stop  you  if  it  isn’t  the  same? 

Q.  Yes,  sir. 

The  Examiner: — Off  the  record.  (328) 

(Discussion  off  the  record.) 

The  Examiner: — Mr.  Kaufman,  in  view  of  the  fact 
that  both  the  documents  which  you  are  comparing  are 
in  the  record  and  speak  for  themselves,  I  see  no  point 
in  re-reading  them  in  the  transcript. 

You  might  read  the  statement  to  Mr.  Tidd  off  the 
record  and  question  him  thereon. 
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Mr.  Kaufman: — That  is  satisfactory  to  me,  sir,  if  I 

mav  have  the  statement  from  Mr.  Tidd  that  these  two 
•» 

minutes  are  practically  identical  except  for  two  or  three 
very  minor  changes  in  wording. 

The  Witness: — Thev  seem  so  to  me.  Thev  were 

w  * 

prepared  by  the  same  attorneys. 

Mr.  Kaufman: — I  should  like  to  call  the  Trial  Ex¬ 
aminer’s  attention  particularly  at  this  point,  after  having 
pointed  out  the  identical  nature  of  these  two  minutes, 
to  thfe  fact  that  the  voting  trust  agreements  of  American 
Gas  &  Electric  Company  and  American  Power  &  Light 
Company,  which  I  realize  speak  for  themselves,  and 
which  were  executed  in  1912,  were  practically  identical 
as  well,  both  as  to  type,  content,  wording,  etc. 

Mr.  Ballard: — I  am  willing  to  have  Mr.  Kaufman  point 
that  out.  They  were  drawn  by  the  same  attorneys. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  Mr.  M.  F.  Millikan,  who  is  sitting  here 
(329)  in  this  room,  is  counsel  or  what  you  might  call 
“house  counsel”  for  American  Gas  &  Electric,  is  he  not? 

A.  Yes,  sir. 

Q.  How  long  has  Mr.  Millikan  been  with  the  American 
Gas  &  Electric  Company? 

A.  Well,  a  great  many  years.  I  don’t  recall  when  he 
came  over  with  American  Gas.  Possibly  Mr.  Millikan 
himself  can  answer  that. 

Mr.  Millikan  : — 1914. 

The  Witness: — 1914. 

Bv  Mr.  Kaufman: 

•> 

Q.  Did  Mr.  Millikan  come  from  Simpson,  Thatcher  & 
Bartlett  ? 

A.  I  believe  so. 

Q.  Mr.  Tidd,  who  organized  the  American  Gas  & 
Electric  Company? 

A.  Well,  all  I  can  give  you  on  that  is  hearsay.  When 
the  American  Gas  was  formed  I  was  simply  the  manager 
of  a  small  plant  out  in  Marion. 
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Q.  When  you  came  with  the  American  Gas  &  Electric 
Company  was  Mr.  Mitchell  Chairman  of  the  Board  of 
Directors? 

A.  I  think  he  was,  but  the  records  will  show  that. 

Q.  Perhaps  if  you  could  describe  his  activities  at  that 
time  it  might  give  some  indication  of  just  what  his  (330) 
position  was. 

A.  With  American  Gas? 

Q.  With  American  Gas. 

A.  To  the  best  of  my  recollection  he  was  Chairman 
of  the  Board.  Mr.  Doherty  was  President.  I  didn’t 
pay  much  attention  to  the  corporate  affairs  at  that  time. 

Whether  Mr.  Mitchell  was  Chairman  of  the  Board  or 
not  the  records  will  show. 

Q.  Did  Mr.  Mitchell  direct  financial  matters  of  American 
Gas  &  Electric  Company? 

A.  Yes. 

Q.  When  you  acquired  property  would  you  come  to 
Mr.  Mitchell  and  say,  “We  need  the  money  for  this 
property;  will  you  raise  it  for  us?”  or  words  to  that 
effect? 

A.  Well,  as  Chairman  of  our  Board  he  was  consulted, 
of  course.  We  always  tried  not  to  make  any  obligations 
to  purchase  anything  unless  we  knew  where  the  money 
was  coming  from.  As  Chairman  of  the  Board,  of  course 
he  was  consulted. 

Q.  Consulted  concerning  the  purchases  of  property? 

A.  Consulted  about  raising  monev.  Of  course,  that 
was  one  of  the  prime  necessities  of  a  young  company 
starting  out,  their  ability  to  raise  money. 

Q.  Well,  he  was  the  man  who  had  charge  of  raising 
the  money,  was  he  not?  (331) 

A.  Practically  so,  yes. 

Q.  Was  Mr.  Mitchell  throughout  his  career  as  Chairman 
of  the  Board  of  American  Gas  &  Electric  Company, 
representing  the  stock  of  Electric  Bond  &  Share? 

A.  Mr.  Mitchell  was  a  very  heavy  stockholder  in  his 
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own  right.  I  never  felt  Mr.  Mitchell  was  representing 
Bond  &  Share  particularly;  I  felt  he  was  representing 
all  the  stockholders. 

Q.  Now,  you  have  sat  on  Boards  of  acknowledged 
subsidiary  companies  with  Mr.  Mitchell,  have  you  not, 
such  as  American  Power  &  Light,  National  Power  & 
Light,  and  I  believe  American  &  Foreign  Power?  But 
the  record  will  show  that.  Did  he  represent  Electric 
Bond  &  Share  Company  at  the  directors’  meetings  of 
those  companies? 

A.  I  don’t  recall  that  lie  did.  I  think  he  was  repre¬ 
senting  all  of  the  stockholders. 

In  fact,  I  do  not  recall  any  discussion  of  Electric  Bond 
&  Share  matters  in  those  meetings. 

Q.  To  your  mind  was  the  action  of  the  Boards  of 
those  companies  with  relation  to  Electric  Bond  &  Share 
Company — with  relation  to  what  emphasis  they  gave  to 
Electric  Bond  &  Share  interests  and  purposes,  the  same 
as  the  conduct  of  the  Directors’  meetings  of  American 
Gas  &  Electric  Company? 

A.  I  have  no  recollection  whatever  of  Bond  and  Share 
(332)  matters  being  discussed  at  those  meetings  par¬ 
ticularly.  It  was  in  the  interest  of  the  stockholders  of 
that  particular  company. 

Q.  Would  you  say  that  Electric  Bond  &  Share  Company 
controlled  American  &  Foreign  Power  while  you  were 
on  the  Board? 

A.  Oh,  I  would  say  yes. 

Q.  Would  you  say  that  they  controlled  National  Power 
&  Light  while  you  were  on  the  Board?  T  may  say  that 
the  record  shows  they  owned  less  than  50  per  cent  of 
the  stock. 

A.  I  think  it  was  generally  felt  that  they  did  control 
it,  ves. 

Q.  Would  you  say  that  they  controlled  American  Power 
&  Light,  in  which  case  I  believe  the  record  shows  that 
they  owned  20  per  cent  of  the  stock? 
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A.  Well,  I  don’t  recall. 

Q.  You  were  on  that  Board  for  some  years,  were  you 
not! 

A.  I  was  on  the  Board  for  I  forget  how  many  years. 
Q.  You  are  the  person  best  qualified  here  to  venture 
an  opinion  on  that  score? 

A.  They  had — I  forget  how  many  directors.  They  had 
quite  a  number  of  outside  directors. 

Now,  I  don’t  think  that  the  action  of  that  Board  was 
(333)  taken  at  the  behest  of  Bond  &  Share  particularly. 
It  was  again  in  the  interest  of  all  the  stockholders. 
The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  When  vou  sav  thev  had  so  manv  directors,  Mr. 

1  •  »  B  / 

Tidd,  who  do  you  mean? 

A.  I  mean  Bond  &  Share  employees — or  I  think  they 
were. 

Q.  Employees,  officers,  or  directors? 

A.  Yes. 

Q.  Of  Bond  &  Share? 

A.  Yes.  I  may  be  mistaken:  I  don't  recall  that  Board 
now. 

Q.  If  in  the  case  of  American  Power  k  Light,  Bond  & 
Share  had  more  than  half  of  the  directors  of  American 
Power  &  Light,  would  you  say  that  to  your  mind  Bond 
&  Share  controlled  American  Power  &  Light  or  exercised 
a  controlling  influence? 

A.  I  think  they  did  exercise  a  controlling  influence  if 
they  wished  to  use  it. 

The  Examiner: — Over  which  company  is  this? 

Mr.  Kaufman  : — American  Power  &  Light. 

The  Witness: — American  Power  &  Light  Company.  T 
never  examined  into  that  situation.  I  never  had  any 
occasion  (334)  to. 

T  know  that  so  far  as  the  Board  is  concerned  every¬ 
thing  was  given  consideration  in  its  relation  to  the  stock- 
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holders  as  a  whole  ot  that  company — 1  know  m^  actions 
were — and  not  of  Bond  &  Share. 

I  don't  know  what  was  in  the  minds  of  the  other  direc¬ 
tors,  but  as  far  as  I  am  concerned - 

Q.  In  short,  the  situation  in  for  instance  American 
Power  &  Light,  was  identical  to  that  of  American  Gas 
&  Electric  Company  on  the  Board  of  Directors,  so  far  as 
you  could  tell,  and  you  were  close  to  both  situations? 

A.  "Well,  in  the  first  place  I  never  was  as  close  to 
American  Power  &  Light  as  I  was  to  American  Gas  & 
Electric,  of  course. 

Q.  Mr.  Tidd,  1  am  referring  specifically  now  to  direc¬ 
tors'  meetings  and  conduct  of  those  meetings,  and  the 
action  taken  at  those  meetings,  and  not  to  executive 
matters  in  the  administration  of  the  company. 

A.  The  American  Power  &  Light  was  far  closer  in  every 
wav,  and  everv  manner,  to  the  Bond  &  Share,  and  there 
was  a  great  distinction  between  the  actions  of  the  Board, 
T  think,  of  the  American  Power  &  Light  and  American 
Gas  &  Electric  Company. 

Q.  What  was  that  distinction,  Mr.  Tidd?  (335) 

A.  Well,  the  Bond  &  Share  serviced  the  American 
Power  &  Light.  Thev  have  never  serviced,  as  you  know, 
the  American  Gas  &  Electric  Company. 

Q.  That  was  not  done  by  the  Board  of  Directors.  That 
was  done  by  a  servicing  unit  of  the  Electric  Bond  &  Share 
Company? 

A.  Yes,  but  it  brought  them  closer  to  the  situation  of 
American  Power  &  Light  than  to  American  Gas  & 
Electric. 

Q.  You  stated  previously  that  never  at  any  time  were 
you  conscious  of  Electric  Bond  &  Share  matters  being 
referred  to  at  American  Power  &  Light  meetings. 

A.  I  want  to  amend  that  as  I  think  of  it  a  little.  T 
think  the  Bond  &  Share  did  loan  American  Power  & 
Light  considerable  money. 

I  know  in  the  case  of  the  Montana  Company,  they 
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loaned  a  subsidiary  of  American  Power  &  Light  money, 
or  to  take  up  certain  securities  that  were  necessary,  and 
those  matters  of  course  had  to  be  approved  by  the  Board 
of  American  Power  &  Light. 

Q.  Would  you  say  that  loans  are  something  that  are 
very,  very  important  on  the  question  of  controlling  in¬ 
fluence  from  Electric  Bond  &  Share  Company  to  American 
Power  &  Light? 

A.  As  I  recall — I  may  be  wrong,  of  course — there  were 
certain  advances  for  acquisition  of  property  (336)  that 
the  Bond  &  Share  made  direct  to  the  Montana  Company, 
I  think,  and  with  the  option  of  American  Power  &  Light 
to  take  it  up  when  they  could. 

Matters  of  that  kind  were  discussed  before  the  Board. 

T  have  been  off  that  Board  and  don’t  recall.  I  was 
on  the  Board  but  I  was  never  close  to  that  situation.  I 
was  never  in  on  the  details  of  it. 

Q.  You  did  your  duty  as  a  director,  didn’t  you? 

A.  I  tried  to,  yes,  for  the  stockholders  as  a  whole,  not 
for  the  Bond  &  Share. 

Q.  Did  Electric  Bond  &  Share  Company  lend  to  Ameri¬ 
can  Gas  &  Electric  Company  the  sum  of  $16,000,000  for 
a  short  period  of  time  in  the  year  1928? 

A.  It  has  passed  from  my  mind.  You  have  the  record, 
whatever  it  is. 

Q.  Did  American  Gas  &  Electric  Company  make  loans 
amounting  to  millions  of  dollars  to  various  subsidiary 
holding  companies  in  the  Electric  Bond  &  Share  System? 

A.  My  recollection  is  we  made  one  loan,  or  maybe  two. 

Q.  Do  you  recall  to  whom  they  were  made? 

A.  No,  I  do  not.  I  know  it  was  heavily  collateralized 
and  it  was  paid  off  in  a  few  months. 

Q.  To  that  extent  Electric  Bond  &  Share  matters  were 
discussed  and  were  considered  at  American  Gas  &  (337) 
Electric  Company  meetings? 

A.  Well,  this  loan  to  the — I  don’t  recall  what  sub¬ 
sidiary  it  was  now — of  course  had  to  be  discussed.  The 
record  shows  ■what  it  was.  I  have  forgotten. 
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Q.  I  believe.  Mr.  Tidd,  the  record  will  show  that  the 
loans  were  made  to  American  Power  &  Light  and  Elec¬ 
tric  Power  &  Light,  among  others.  Do  you  recall  that, 
Mr.  Tidd? 

A.  I  recall  some  loans,  but  not  the  details. 

Q.  Do  you  recall  whether  you  were  on  the  Board  of 
both  the  borrower  and  the  lender  at  the  time  those  loans 
were  made? 

Mr.  Ballard: — Will  counsel  to  the  Commission  identify 
the  time  ? 

By  Mr.  Kaufman: 

Q.  I  don’t  purport  to  exhaust  all  the  loans  made  by 
American  Gas  &  Electric  Company  to  the  Electric  Bond 
&  Share  in  this  statement,  but  I  have  here  before  me  two 
loans,  one  September  29.  1927,  in  the  amount  of  $2,000,- 
000  to  Electric  Power  &  Light  Company,  and  the  other 
September  30,  1927,  to  American  Power  &  Light  Company, 
in  the  amount  of  $4,300,000,  the  total  of  two  loans  being 
$6,300,000. 

Do  you  recall  whether  you  were  on  the  Board  of 
Electric  Power  &  Light  and  American  Power  &  Light  as 
of  the  date  of  those  loans?  (338) 

A.  I  don’t  recall  ever  having  been  on  the  Board  of 
Electric  Power  &  Light. 

Q.  Were  you  on  the  Board  of  American  Power  &  Light? 

A.  Let  me  see  when  I  was  there.  T  went  on  the  Board 
of  American  Power  &  Light  Company,  my  record  here 
shows,  November  5,  1926.  Does  that  come  within  that 
point  ? 

Q.  November  5,  1926? 

A.  Yes. 

Q.  Yes,  sir,  you  were  on  the  Board. 

Mr.  Ballard: — Which  Board  is  this? 

The  Witness: — American  Power  &  Light. 

By  Mr.  Kaufman: 

Q.  What  date  did  you  say  you  went  on  the  Board  of 
American  Power  &  Light,  Mr.  Tidd? 
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A.  November  5,  1926. 

Q.  On  September  29,  1926,  the  record  will  show  that 
American  Gas  &  Electric  Company  loaned  to  American 
Power  &  Light  Company  $6,000,000.  That  was  several 
days  before  you  went  on  the  American  Power  &  Light 
Board. 

Mr.  Ballard: — In  referring  to  the  record  do  you  mean 
the  record  in  this  case? 

Mr.  Kaufman: — Yes,  that  is  contained  in  Commis¬ 
sion's  Exhibit  17  in  connection  with  the  Directors’  meet¬ 
ing  of  October  21,  1926,  on  page  92  of  the  exhibit.  (339) 

Mr.  Ballard: — Could  you  cite  for  the  transcript  here 
the  exhibit  and  page  number  where  the  first  two  loans 
are  mentioned  or  referred  to? 

Mr.  Kaufman: — Yes,  sir.  The  first  two  loans  I  re¬ 
ferred  to  are  contained  in  Exhibit  18  of  the  Commission 
on  page  184  of  that  exhibit,  and  are  contained  in  the 
minutes  of  the  meeting  of  the  American  Gas  &  Electric 
Executive  Committee,  which  was  held  on  October  19,  1927. 

Bv  Mr.  Kaufman: 

Q.  Tn  connection  with  the  American  Gas  &  Electric 
Executive  Committee,  Mr.  Tidd,  it  had  all  the  power  of 
the  Board  of  Directors,  did  it  not? 

A.  Yes,  sir. 

Q.  Between  meetings  of  the  Board  of  Directors? 

A.  That  is  true. 

Q.  The  Executive  Committee  rather  than  the  Board 
of  Directors  passed  upon  all  construction  requisitions  of 
the  subsidiary  companies,  did  they  not? 

A.  Thev  recommended  them  to  the  subsidiary  com- 
panies. 

Q.  The  recommendations  of  the  Executive  Committee 
are  generally  taken  by  the  subsidiary  companies? 

A.  Yes,  sir. 

Q.  In  the  minutes  of  the  meetings  of  the  Executive 
Committee  at  the  end,  is  generally  a  long  typed  list  of 
construction  requisitions  of  subsidiaries  which  are  ap- 
(340)  proved  by  the  Executive  Committee? 
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A.  That  is  true. 

Q.  These  construction  requisitions  sometimes  go  down 
to  very  small  amounts,  such  as  $o00  or  $600? 

A.  That  is  correct.  Of  course,  those  construction 
requisitions,  most  of  them  originate  in  the  field  and  then 
they  are  sent  in  to  the  office  and  checked  over  and  I 
place  them  before  the  Executive  Committee  and  if  the 
Executive  Committee  approves  them,  and  they  most  al¬ 
ways  do,  they  go  back  to  the  subsidiary  boards  right 
away. 

Q.  They  go  back  to  the  point  where  the  American  Gas 
&  Electric  Company’s  Executive  Committee  approves  the 
requisitions,  and  they  are  sent  to  the  subsidiary  com¬ 
pany,  whose  Board  approves  them  formally,  and  the 
money  is  then  spent. 

A.  That  is  right. 

Q.  The  Board  of  Directors  of  American  Gas  &  Electric 
Company  does  not  specifically  approve  those  construc¬ 
tion  requisitions,  does  it? 

A.  Oh,  yes.  The  minutes  of  the  Executive  Committee 
are  read  to  the  Board,  and  the  construction  requisitions 
of  the  total  amounts  are  placed  before  the  Board  and 
they  ratify  the  action  of  the  Executive  Committee. 

Q.  They  ratifv  all  actions  of  the  Executive  Committee? 

(341) 

A.  Yes. 

Q.  How  often  do  the  directors  meet  regularly? 

A.  Four  times  a  year. 

Q.  How  often  at  the  present  time  does  the  Executive 
Committee  meet  regularly? 

A.  Every  month. 

Q.  Has  that  been  the  practice  for,  shall  we  say,  the 
last  ten  years? 

A.  No.  It  has  as  far  as  the  Board  is  concerned,  but 
as  to  the  Executive  Committee,  that  was  usually  on 
special  call,  but  within  the  past  year  we  have  changed 
that  and  had  a  meeting  every  month. 
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Q.  When  the  Executive  Committee  met  on  special 
call,  how  often  would  you  say  it  met,  every  month  or 
every  two  weeks? 

A.  Why,  it  was  due  to  special  considerations.  If  there 
was  something  up  that  had  to  be  approved  I  could  get 
the  Executive  Committee  together  on  three  days’  notice, 
although  most  of  the  instances  were  when  we  accumulated 
a  certain  amount  of  requisitions  we  wished  approved  and 
1  would  call  the  Committee,  and,  we  have  these  capital 
expenditures  to  make  continually  all  the  time - 

Q.  And  the  Executive  Committee  had  to  be  called 
periodically  to  approve  those  expenditures?  (342) 

A.  That  is  true. 

Q.  Could  you  estimate  approximately,  to  your  recol¬ 
lection,  how  often  the  Executive  Committee  met  in  the 
past  ten  years  before  this  practice  of  having  meetings 
once  a  month? 

A.  Oh,  at  least  every  three  months. 

Q.  At  least  every  three  months? 

A.  Yes.  The  records  will  show. 

Q.  Was  it  more  often  than  the  directors? 

A.  Oh,  yes;  yes,  indeed. 

Q.  You  had  complete  charge  of  the  operations  from 
an  executive  and  administrative  point  of  view,  particularly 
from  an  operating  point  of  view,  of  the  American  Gas 
&  Electric  Company  from  1926,  down  to  the  present  time, 
had  you  not?  1926  was  the  year  of  Mr.  Breed’s  death? 

A.  Yes. 

The  Examiner: — Is  that  answer  to  the  question  whether 
you  had  complete  charge  of  the  operating? 

The  Witness: — I  had  complete  charge  of  the  operating, 
yes,  through  the  staff,  of  course. 

By  Mr.  Kaufman: 

Q.  You  in  turn  were  subject  to  the  immediate  super¬ 
vision  or  the  immediate  direction — or  rather,  you  were 
responsible  to  the  Executive  Committee  of  the  American 
Gas  &  (343)  Electric  Company? 
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A.  And  the  Board  of  Directors. 

Q.  And  the  Board  of  Directors? 

A.  That  is  true. 

Q.  The  Executive  Committee  was  composed  of  members 
of  the  Board  of  Directors? 

A.  That  is  true. 

Q.  Upon  what  basis  were  those  members  of  the  Board 
of  Directors  chosen  to  become  an  executive  committee? 

A.  Ability  and  interest  in  the  affairs  of  the  company. 

Q.  "Were  they  particularly  operating  men  or  engineering 
men? 

A.  No,  they  were  not. 

Q.  Did  Electric  Bond  &  Share  Company  have  a  con¬ 
trolling  influence  over  the  American  Gas  &  Electric 
Company  at  any  period  in  the  American  Gas  &  Electric 
Company’s  history? 

A 1  I  think  it  did,  very  early,  when  the  company  was 
first  formed,  although  I  will  have  to  qualify  that  again, 
because  I  think  for  the  first  two  years  it  was  under  the 
charge  of  Mr.  Doherty  as  President.  The  Bond  &  Share 
looked  more  particularly  after  the  money  requirements. 
Mr.  Doherty  had  charge  of  the  operation  for  two  years. 

Q.  Doherty  was  kicked  out,  wasn’t  he?  (344) 

A.  I  don’t  know  that  you  would  put  it  that  way. 

Q.  You  would  put  it  more  mildly,  but  would  you  say 
that  his  connection  with  the  company  ceased  involuntarily? 

A.  Well,  there  were  some  differences  of  opinion.  Mr. 
Dohertv  was  exceedinglv  busv  at  the  time  on  his  own 
properties. 

The  Examinee: — Which  Doherty  was  that? 

The  Witness: — Henry  L.  Doherty,  and  I  think  the 
Board  felt  he  was  not  devoting  the  attention  to  the  com¬ 
pany  that  he  should. 

By  Mr.  Kaufman: 

Q.  How  long  would  you  say  that  the  controlling  in¬ 
fluence  exercised  by  the  Electric  Bond  &  Share  Company 
over  the  American  Gas  &  Electric  Company  lasted? 
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A.  Well,  I  think  if  there  was  any  controlling  influence 
it  was  in  the  way  of  raising  money,  but  the  Bond  &  Share 
never  have  operated  our  properties. 

Q.  How  long  would  you  say  that  controlling  influence 
that  you  referred  to  lasted? 

A.  Well,  if  raising  of  money  is  a  controlling  influence, 
for  selling  of  securities,  I  think  that  ceased  at  practically 
the  time  that  Mr.  Mitchell  left. 

Q.  1933? 

A.  1933. 

The  Examiner: — I  would  like  for  the  record  to  be  (345) 
clear.  How  could  Electric  Bond  &  Share  Company  control 
American  Gas  &  Electric  Company  through  its  money 
raising  activities  ? 

The  Witness: — Well,  it  was  only  inferred  that  they 
could  by  raising  of  money. 

I  think  more  particularly  it  was  before  our  credit  was 
established.  I  think  before  our  credit  was  established 
they  had  possibly  more  influence,  but  I  think  after  our 
credit  situation  was  established  we  were  not  dependent 
upon  the  Bond  &  Share  at  all. 

The  Examiner: — Is  it  a  fair  statement  to  sav  that  as 
a  young  company  just  coming  out  into  the  world  you 
needed  the  established  credit  facilities  of  those  behind 
Electric  Bond  &  Share  Company  if  you  would  expand? 

The  Witness: — That  is  right. 

The  Examiner: — To  that  extent,  then,  they  did  have  a 
controlling  influence  in  determining  the  policies  of  Ameri¬ 
can  Gas  &  Electric  Company? 

The  Witness: — Well,  we  have  been  independent  and 
have  felt  we  have  been  independent  for  so  many  years 
that  it  is  hard - 

The  Examiner: — Excuse  me,  Mr.  Tidd.  Let  us  confine 
ourselves  to  the  early  history  of  the  company,  when  it 
was  launched  and  when  it  needed  credit  facilities  if 
it  (346)  would  expand.  Someone  who  was  investing 
money  would  have  a  voice  in  how  it  was  expended  and  so 
forth  ? 
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The  Witness  : — That  is  true. 

The  Examiner: — So  it  is  logical  to  infer  that  Bond  & 
Share  to  that  extent  exercised  a  controlling  influence? 

The  Witness: — That  is  right. 

The  Examiner: — When  in  your  opinion  did  that  control 
cease? 

The  Witness: — The  moment  our  credit  was  established 
I  felt  we  were  independent,  but  they  did  do  financing  for 
us  at  our  requests. 

By  Mr.  Kaufman: 

Q.  When  you  talk  about  control  and  controlling  in¬ 
fluence,  to  your  mind  it  is  control  over  operations  the 
wav  this  Public  Utilitv  System  works,  that  determines 
who  has  control  and  who  does  not  have  control.  You 
never  concerned  yourself  particularly  with  finances? 

A.  Xot  until  later  years,  no. 

Q.  Why  had  you  concerned  yourself  with  it  in  late 

vears ? 

•> 

The  Examiner: — First,  what  do  you  mean  by  later 
years?  When  was  it  you  began  to  concern  yourself  with 
financing,  Mr.  Tidd? 

The  Witness  : — Mr.  Burchill  can  answer  that  question 
more  accurately  than  I.  (347) 

Mr.  Kaufman: — You  may  refresh  Mr.  Tidd’s  recollec¬ 
tion,  Mr.  Burchill. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  By  “later  years,”  I  take  it  from  Mr.  BurchilPs 
statement  off  the  record  you  mean  1931  and  subsequent? 

A.  Yes,  sir. 

Mr.  Kaufman: — I  think  this  has  been  so  disorganized 
at  the  present  point  that  we  might  wTell  have  read  the 
last  two  or  three  questions  and  answers. 

(The  last  few  questions  and  answers  were  thereupon 
read  by  the  reporter.) 

The  Witness: — The  last  financing  the  Bond  &  Share 
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did  for  us  was  the  purchase  of  some  resale  stock,  pre¬ 
ferred  stock — that  was  in  1931 — my  memory  for  dates  has 
just  gone  from  me. 

Mr.  Ballard: — I  think  Mr.  Burchill’s  testimony  gives 
accurately  the  hang-over  period  during  which  Bond  & 
Share  did  some  work  in  the  purchase  of  preferred  stock. 

The  Examiner: — Mr.  Tidd’s  recollection  of  his  contact 
with  the  financing  end  isn’t  very  vivid  at  any  event. 

The  Witness: — That  is  very  true. 

Bv  Mr.  Kaufman: 

Q.  Did  you  have  anyone  in  your  organization  prior 
to  (348)  1931  who  was  capable  of  putting  through  a  finan¬ 
cial  transaction  of  any  magnitude  aside  from  yourself,  sir ? 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  Will  you  answer  that? 

A.  Yes,  our  own  force  could  have  done  it,  I  think. 

Q.  Who  in  your  force  was  capable  of  doing  that? 

A.  Well,  there  was  Mr.  Ball,  Mr.  Millikan,  and  I  think 
Mr.  Burchill  was  there. 

Q.  Had  they  had  sufficient  experience  along  those  lines, 
say  by  the  end  of  1930,  to  handle  such  a  transaction? 

A.  Not  a  great  deal  of  experience.  I  think  they  had 
the  ability  but  I  don’t  think  they  had  the  experience. 

Q.  Did  American  Gas  &  Electric  Company  ever  sell 
securities  to  Electric  Bond  &  Share  Company? 

A.  I  think  of  the  original  debentures  that  were  put 
out  the  Electric  Bond  &  Share  Company  did  buy  some  of 
them.  I  gathered  that  from  Mr.  Farrar,  and  I  think  in 
answer  to  one  of  your  questions. 

Mr.  Kaufman: — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Kaufman: — Mr.  Burchill  informs  me  off  the  record 
that  the  last  direct  sale  of  securities  by  American  Gas  & 
Electric  Company  to  Electric  Bond  &  Share  Company 
was  a  (349)  refunding  of  debentures  in  1928. 

By  Mr.  Kaufman: 
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Q.  Who  handled  that  transaction  for  American  Gas  & 
Electric  Company? 

The  Examiner: — First  let’s  have  Mr.  Tidd  confirm  the 
off  the  record  conversation.  Is  your  recollection  that 
Mr.  Burchill  is  right? 

The  Witness: — Yes,  sir. 

By  Mr.  Kaufman: 

Q.  Who  handled  that  transaction  for  American  Gas  & 
Electric  Company  in  selling  those  securities  to  Electric 
Bond  &  Share  Company? 

A.  It  is  my  recollection  I  was  abroad  at  the  time. 
That  was  in  192S? 

Q.  192S,  yes,  sir. 

A.  I  presume  that  Mr.  Mitchell  handled  the  transaction 
with  the  Board  of  Directors  and  the  Executive  Com¬ 
mittee,  but  I  am  positive  I  was  in  Europe  at  the  time. 

Q.  Mr.  Mitchell  was  Chairman  of  the  Board  of 
Directors? 

A.  That  is  only  supposition;  I  was  not  here. 

Mr.  Kaufman: — Off  the  record. 

(Discussion  off  the  record.) 

The  Witness: — I  have  no  recollection  of  the  Bond  & 

l 

Share  buying  anything  except  for  resale  or  as  a  finder 
for  (350)  resale  of  the  securities,  but  I  don’t  recall  that 
they  purchased  outright  any  securities  for  their  own  use. 

Q.  Will  you  accept  Mr.  Burchill ’s  statement  made  off 
the  record  that  they  did  purchase  the  refunding  securities 
in  1928  for  their  own  use? 

A.  I  think  they  were  sold  through  them  and  not  to  them. 

Q.  All  right,  we  mil  check  that.  I  mil  pass  on  to 
another  topic  and  come  back  to  that. 

Why  was  Mr.  Groesbeck  made  Chairman  of  the  Board 
of  Directors  on  the  retirement  of  Mr.  Mitchell  from 
American  Gas  &  Electric  Company? 

A.  Well,  his  ability,  character,  interest  in  the  affairs 
of  the  company,  and  he  was  a  large  stockholder  per¬ 
sonally.  I  think  those  are  the  considerations. 
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Q.  Do  you  know  what  the  extent  of  his  stockholdings 
was  ? 

The  Examiner: — Of  whose  stock  holdings? 

Mr.  Kaufman: — Mr.  Groesbeck ’s. 

The  Witness: — You  have  it  there.  I  don’t  recall. 

Bv  Mr.  Kaufman: 

%> 

Q.  Commission’s  Exhibit  No.  20,  Mr.  Tidd,  shows  that 
Alice  B.  Groesbeck,  care  of  C.  E.  Groesbeck,  owns  13.000 
shares  of  American  Gas  &  Electric  common  and  C.  E. 
Groesbeck  owns  about  2,900  shares  of  stock  in  his  (351) 
own  name,  making  a  total  of  roughly  16,000  shares. 

Mr.  Groesbeck  is  not  one  of  your  first  twenty  stock¬ 
holders,  is  he?  Mr.  Ball,  for  instance,  owns  more  stock 
than  Mr.  Groesbeck? 

A.  That  is  right. 

Q.  Mr.  Duncan  Campbell,  who  is  Vice  President  of  the 
Scranton  Company,  owns  more  than  that? 

A.  That  is  true. 

Q.  But  both  of  those  gentlemen  own  over  20,000  shares 
apiece? 

A.  That  is  true. 

Q.  Now,  Mr.  Groesbeck  was  not  the  senior  member  of 
vour  Board  of  Directors  bv  anv  means,  was  lie?  He  had 
not  been  on  the  Board  longer  than  the  other  members 
of  the  Board? 

A.  No,  that  is  true. 

Q.  Mr.  Burchill  has  suggested  that  I  ask  the  question 
whether  Mr.  Groesbeck  was  the  Chairman  of  the  Board 
of  your  largest  stockholder,  Electric  Bond  &  Share  Com¬ 
pany  ? 

A.  I  didn’t  catch  that. 

The  Examiner: — Read  the  question. 

(The  last  question  was  thereupon  read  by  the  reporter.) 

The  Witness: — I  believe  he  is,  yes. 

Bv  Mr.  Kaufman: 

Q.  Mr.  Tidd,  do  you  recall  a  purchase  of  two  and  a  half 
million  dollars  of  debentures,  six  per  cent  gold  (352) 
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debentures  due  2014  of  American  Gas  &  Electric  Company 
which  were  sold  directly  to  Electric  Bond  &  Share  Com¬ 
pany,  and  I  believe  Mr.  Burchill  in  an  off-the-record  state¬ 
ment  agrees  to  this,  in  September  of  1024? 

A.  No,  I  have  no  recollection  of  it  at  all. 

Q.  1  believe  the  record  shows  that  such  a  transaction 
took  place.  Who  in  your  organization  would  have  handled 
the  sale  through  Electric  Bond  &  Share  Company? 

A.  In  1924? 

Q.  Yes,  sir,  1024. 

A.  I  presume  that  was  Mr.  Breed  at  that  time,  he  died 
in  102G. 

Q.  Was  Mr.  Breed  active  during  the  years  1022  or  1923 
to  1926  when  you  stated  that  he  was  very  ill? 

A.  Well,  he  had  this  fall  in  Arizona,  and  was  out  of 
the  office  I  think  seven  or  eight  months,  and  then  he  came 
back,  but  was  not  very  well,  but  he  did  handle  the  matters 
of  the  company  until  he  died. 

Q.  Why  were  you  made  President  during  the  period 
between  1022  and  1026?  Was  it  because  Mr.  Breed  was 
not  capable  of  handling  the  day-to-day  activities  of  Ameri¬ 
can  Gas  &  Electric  Company? 

A.  Mr.  Breed  progressively  became  worse.  He  had  this 
fall,  and  as  to  why  I  was  made  President  at  the  time, 
(353)  I  don't  recall  the  reasons,  but  I  think  the  Board 
felt  he  probably  should  let  up  on  the  work  he  had  been 
doing.  It  had  been  getting  pretty  heavy. 

Q.  Mr.  Tidd,  did  the  position  and  powers  of  Mr.  Groes- 
beck  as  Chairman  of  the  Board,  differ  in  any  way  from 
those  of  Mr.  Mitchell? 

A.  I  think  not. 

Q.  Do  you  have  the  same  relations  with  Mr.  Groesbeck 
as  you  had  with  Mr.  Mitchell? 

A.  Y’es,  I  believe  so.  (354) 

Q.  I  am  going  to  read  to  you  a  series  of  questions  and 
answers,  which  gives  a  record  of  an  informal  conference 
we  had  some  time  ago,  and  I  want  to  ask  you  whether 
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those  questions  and  answers  are  still  your  testimony  at 
the  present  time: 

“Q.  Weren’t  you  definitely  junior  to  Mr.  Sidney  Z. 
Mitchell?  If  it  came  to  a  difference  in  policy  between  you 
and  Mr.  Mitchell,  wouldn’t  Mr.  Mitchell’s  opinion  have 
carried  the  day? 

“A.  Well,  that  is  awfully  hard  to  saw 

“Q.  Knowing  Mr.  Mitchell’s  well-known  dominating 
personality,  energetic  personality,  large  resources  and  big 
connections - 

“A.  If  it  comes  right  down  to  it,  I  think  I  dominated 
Mr.  Mitchell  more  than  he  did  me.  I  know  I  did  on 
operating  matters.” 

Do  you  still  stick  by  all  those  statements? 

A.  Yes,  sir. 

Q.  “Q.  On  matters  of  detail - 

“A.  On  operating  matters,  and  my  judgment - ” 

Do  you  adopt  those  answers! 

A.  Yes,  sir. 

Q.  “Q.  You  dominated  because  vou  were  right,  though? 

(355) 

“A.  That  is  right.” 

Do  you  adopt  that,  sir? 

A.  I  still  believe  it. 

Q.  “Q.  But  had  Mr.  Mitchell  been  sure  that  he  was 
right  on  this  matter,  and  you  had  been  equally  sure  you 
were  right  and  neither  of  you  had  been  convinced  that  he 
was  wrong,  wouldn’t  Mr.  Mitchell  have  carried  the  day? 
He  was  the  big  shot,  in  other  words? 

“A.  Well,  he  was  the  big  shot,  but  I  could  always  get 
another  job.  I  had  many  of  them  offered  me.” 

Is  that  still  your  testimony? 

A.  Yes,  sir. 

Q.  I  wish  you  would  answer  me  at  the  end  of  every 
question  and  tell  me  whether  you  adopt  it  or  not. 

The  Examiner: — Did  you  ever  have  any  differences 
with  Mr.  Mitchell  that  you  felt  had  to  be  ironed  out  by  the 
Executive  Committee  or  the  Board? 
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The  Witness: — No,  not  that  I  recall.  Mr.  Mitchell  and 
1  were  definitelv  of  the  same  mind. 

By  Mr.  Kaufman: 

Q.  You  were  a  protege  of  Mr.  Mitchell’s,  were  you  not? 

A.  I  don’t  think  so,  particularly. 

Q.  You  were  a  protege  of  Mr.  Breed? 

A.  1  came  to  the  Electric  Company  of  America  through 
(356)  Mr.  Hartmann,  H.  D.  Hartmann,  and  Mr.  Breed 
lived  in  Marion  at  the  time  I  went  to  Marion  to  run  the 
property  there. 

Q.  Will  you  tell  me  whether  you  adopted  that  last  ques¬ 
tion  and  answer  when  the  Examiner  broke  in? 

A.  What  was  it? 

Q.  I  will  read  it  again. 

Mr.  Kaufman: — Miss  Reporter,  you  don’t  have  to  take 
it  down  again.  (Reads  last  question  and  answer  quoted 
above.) 

By  Mr.  Kaufman: 

Q.  Did  you  say  that  to  me? 

A.  Yes,  sir,  that  is  my  recollection. 

Q.  “Q.  Did  Mr.  Mitchell  continue  up  to  the  time  he 
resigned  in  1933  as  energetic  and  dominant  a  personality 
as  he  was  in  the  old  days? 

“A.  No,  the  company  had  been  sailing  along  for  years, 
and  Mr.  Mitchell  reallv  gave  verv  little  time  to  this 
company.  ’ ? 

A.  That  is  true. 

Q.  “Q.  Beginning  when,  would  you  say? 

“A.  1  should  say  the  dominant  interest,  if  any,  was 
during  the  first  five  or  seven  years.” 

A.  That  is  true. 

Q.  “Q.  Of  its  existence? 

“A.  Yes.”  (357) 

A.  Yes,  sir. 

Q.  “Q.  Certainly,  Mr.  Mitchell  was  running  that  com¬ 
pany  pretty  well  up  into  the  1920 ’s? 

“A.  From  a  fiscal  standpoint,  yes,  but  the  fact  of  the 
matter  is - ” 
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The  Examiner: — Do  you  want  to  amplify  that  state¬ 
ment  you  earlier  made? 

The  Witness: — Well,  my  memory  as  to  dates,  as  you 
see,  is  terrific.  I  just  can’t  recall  dates,  but  his  influence, 
as  I  say,  the  first  few  years — I  may  have  said — what 
did  I  sav — five  or  seven  vears — it  was. 

Until  the  company  was  established  and  going  ahead, 
and  later  on  I  think  he  found  everything  was  running 
all  right  and  that  is  all  there  was  to  it. 

We  never  had  any  serious  differences  of  opinion,  and 
as  I  say,  we  were  both  looking  after  the  interests  of 
our  stockholders,  and  I  can’t  recall  one  serious  difference 
of  opinion.  If  there  was  a  difference  of  opinion  it  was 
usually  ironed  out  bv  argument. 

By  Mr.  Kaufman: 

Q.  “Q.  Mr.  Mitchell  gave  up  his  close  supervision 
because  he  trusted  the  people  who  were  in  there,  wasn’t 
that  it,  because  he  respected  their  ability  and  lie  trusted 
them? 

“A.  I  presume.  If  you  once  got  Mr.  Mitchell’s  (358) 
confidence,  why  he  would  let  you  run  it.” 

A.  That  is  true. 

Q.  Mr.  Tidd,  do  you  recall  whether  Electric  Bond  & 
Share  Company  was  ever  controlled  by  the  General 
Electric  Company? 

A.  Only  hearsay,  that  is  all.  I  understood  that  the 
Bond  &  Share,  the  nucleus  of  the  Bond  &  Share,  were 
the  stocks  of  various  electric  companies  that  General 
Electric  had  taken  over. 

Now,  as  to  any  more  than  that,  that  is  all  I  know. 

Q.  Does  it  refresh  your  recollection  if  the  record  shows 
that  General  Electric  Company  owned  all  of  the  common 
stock,  or  practically  all  of  the  common  stock  of  Electric 
Bond  &  Share  Company  until  1925,  at  which  time - 

A.  I  think  that  is  true.  When  thev  formed  the  Bond 
&  Share,  whether  before  or  after,  it  was  taken  over  by 
Mr.  Mitchell,  I  don’t  recall. 
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Q.  Do  you  accept  the  following  questions  and  answers: 

“Q.  As  a  matter  of  fact,  what  percentage,  roughly, 
would  you  say,  of  the  turbo-generators  in  your  plants 
are  of  General  Electric  Manufacture,  and  what  are  of 
other  manufacture? 

“A.  The  majority  of  our  large  turbines  are  General 
Electric,  and  that  has  been  my  decision  because  they 
are  (359)  mostly — most  of  these  turbines  we  buy  now 
are,  you  might  say,  custom-made  turbines.  AVe  are  in 
an  advance  all  the  time.” 

Do  you  accept  that  statement? 

A.  That  is  true. 

Q.  Would  you  like  to  enlarge  upon  it  in  any  way? 

A.  We  onlv  buv  General  Electric  turbines  because  we 
think  they  answer  our  purpose  better.  That  is  all.  We 
have  other  makes  of  turbines,  Westingliouse,  Allis- 
Chalmers - 

Q.  Now,  with  respect  to  financing,  Mr.  Tidd,  most  of 
the  leaders  of  the  syndicates  in  American  Gas  and  Electric 
subsidiary  financing,  as  well  as  the  financing  of  American 
Gas  itself,  have  for  manv  vears  been  svndicate  managers? 

A.  Yes. 

Q„  Those  companies,  although  they  themselves  may  not 

have  been  the  syndicate  manager  in  the  old  days,  are  a 

successor  to  the  earlv  firms?  For  instance,  the  First 

•> 

Boston  Company,  which  presently  handles  your  Scranton 
financing,  is  to  some  degree  in  so  far  as  personnel  of 
the  old  X.  AY.  Harris  &  Company  a  successor  of  N.  AY. 
Harris  &  Company.  X.  AAA  Harris  was  in  the  old  days 
the  leading  underwriter  or  syndicate  manager  for  the 
Scranton  Company.  Is  that  true? 

A.  That  is  true.  (360) 

Q.  Similarly,  in  the  case  of  Atlantic  City  Company, 
in  the  old  days  it  was  E.  B.  Smith  and  now  it  is  Smith 
Barney,  which  is  a  successor  to  E.  B.  Smith  &  Company? 

A.  That  is  right. 

Q.  The  investment  banking  business  of  a  company  or 
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a  system  as  large  and  profitable  as  American  Gas  and 
Electric  Company  is  an  important  thing  to  an  investment 
banker? 

A.  You  would  think  so  from  their  standpoint. 

Q.  The  great  majority  of  these  relationships,  if  not 
all  of  them,  were  formed  during  the  time  that  Electric 
Bond  &  Share  Company  was  the  fiscal  agent,  as  you 
term  it,  for  American  Gas  and  Electric  Company? 

A.  I  think  thev  were,  ves. 

Q.  T)o  you  recall  ever  making  any  suggestion  as  to 
who  the  principal  underwriters  for  American  Gas  and 
Electric  or  subsidiary  financing  were  to  be,  excluding 
anyone,  any  banker,  or  adding  any  banker  except  the 
recent  instance  of  where  Morgan  Stanley  were  dropped 
off  a  list  submitted  by  Bonbright  &  Company? 

The  Examiner: — AVill  you  read  that  question? 

(The  last  question  was  thereupon  read  by  the  reporter.) 

The  "Witness: — Well,  as  far  as  the  principal  under¬ 
writers  are  concerned,  we  have  gone  back  to  the  old 
underwriters,  because  they  know  the  property  and  if 
they  are  refunding  they  know  where  the  old  bonds  are, 
but  we  have  (361)  added  many  names  to  the  list. 

In  the  last  list  of  American  Gas  I  think  we  had  over 
one  hundred  names. 

Q.  That  is  in  conformity  with  most  corporations  after 
the  passage  of  the  various  security  legislations? 

A.  But  as  a  rule  we  have  gone  back  to  the  old  people. 
They  know  the  property  and  we  know  them. 

The  Examiner: — Let  us  take  a  recess  until  2.15. 

(Whereupon,  at  12:50  o’clock  P.  M.,  a  recess  was  taken 
until  2:15  o’clock  P.  M.  of  the  same  day.)  (362) 

(After  recess.) 

(The  hearing  was  resumed  at  2:15  o’clock  P.  M., 
pursuant  to  recess.) 

The  Examiner: — May  we  go  forward  now? 

Mr.  Kaufman: — Yes. 
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"Whereupon  George  N.  Tidd  the  witness  on  the  stand 
at  th£  time  of  recess,  resumed  the  stand  and  testified 
further  as  follows: 

Direct  Examination  (continued). 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  were  you  ever  an  officer  or  director  of 
any  public  utility  company  or  public  utility  holding 
company  outside  of  the  Electric  Bond  and  Share  System 
or  the  American  Gas  and  Electric  System? 

A.  I  have  no  recollection  of  it.  No,  I  think  not. 

Q.  You  never  were  an  officer  of  any  company  in  the 
Electric  Bond  and  Share  System? 

A.  Never:  no,  sir. 

Q.  "Were  you  ever  a  director  of  the  Irving  Trust 
Company  ? 

A.  Yes,  sir. 

Q.  Did  Mr.  Mitchell  ask  you  to  go  on  the  Board  of 
the  Irving  Trust  Company? 

A.  My  recollection  is  it  v’as  Mr.  "Ward,  President  (363) 
of  the  company. 

Q.  Was  Mr.  Mitchell  on  the  Board  of  the  Irving  Trust 
Company? 

A.  I  think  he  v*as  on  the  Board  for  a  short  time  after 
I  was  elected.  I  think  he  resigned  from  that  Board  of 
Directors  wffien  he  resigned  all  his  directorships. 

Q.  Mr.  Pierson,  who  w-as  President  of  the  Irving  Trust 
Company  has  been  on  your  Board  of  Directors,  has  lie 
not? 

A.  No,  sir. 

Q.  My  error.  I  beg  your  pardon.  T  meant  Mr.  Ward. 

A.  Yes. 

Q.  Who  was  President  of  the  Irving  Trust  Company 
has  been  on  your  Board  as  a  director? 

A.  For  only  a  short  time  as  I  recall. 

Q.  He  resigned  because  of  national  legislation? 

A.  Yes,  sir. 
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Q.  Mr.  Ward  was  President  of  the  Irving  Trust  Com¬ 
pany  and  is  now  the  President  of  the  Irving  Trust  Com¬ 
pany  * 

A.  Yes,  sir. 

Q.  Mr.  Pierson,  what  are  his  initials?  I  have  forgotten. 
Is  it  “L”? 

A.  Louis. 

Q.  Louis? 

A.  That  is  right.  (364) 

Q.  Mr.  Tidd,  Mr.  Pierson  is  Chairman  of  the  Board  of 
the  Irving  Trust  Company? 

A.  They  have  made  some  changes  over  there  since  I 
left.  I  think  he  is  chairman  or  honorarv  chairman  now. 

Q.  But  he  was? 

A.  He  was  chairman,  yes. 

Q.  Irving  Trust  Company  is  one  of  the  three  impor¬ 
tant  depositaries  of  American  Gas  and  Electric  Com¬ 
pany? 

A.  That  is  right. 

Q.  And  the  other  two  being  Bankers  Trust  Company 
and  Guaranty  Trust  Company? 

A.  That  is  true. 

Q.  Do  you  know  whether  Mr.  Pierson  was  on  the  Board 
of  Electric  Bond  and  Share  Company  and/or  its  sub¬ 
sidiary  holding  companies? 

A.  I  do  not  recall  whether  he  was  on  Bond  and  Share. 
T  was  never  on  that  Board,  but  my  recollection  he  was  on 
either  American  Power  and  Light  Company  or  one  of  the 
other  companies.  I  don’t  recall  which  one  it  was.  He 
may  have  been  on  two  of  them  or  three,  but  he  was  on 
one  of  the  Boards  I  was  on  over  there.  I  think  it  was 
American  Power  and  Light.  Whether  he  was  on  the 
other  Boards,  I  don’t  know. 

Q.  I  am  glad  to  have  your  recollection,  sir,  but  the 
records  will  show.  (365) 

A.  Yes. 

Q.  Mr.  A.  A.  Tilnev  was  a  director  and  office,  or  at 
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any  rate  was  an  officer  of  the  Bankers  Trust  Company, 
was  he  not? 

A.  Yes,  I  think  he  was  Chairman  of  tiie  Board  when 
he  died.  That  is  my  recollection. 

Q.  Was  lie  until  1937  a  member  of  your  Board  of  Direc¬ 
tors? 

A.  Yes,  he  was  a  member  of  our  Board  and  the  Ex¬ 
ecutive  Committee  until  the  time  he  died. 

Q.  Do  you  know  whether  he  was  on  the  Electric  Bond 
and  Share  Board  and/or  any  of  its  subsidiary  holding 
company  boards  ? 

A.  I  don’t  recall  now.  He  might  have  been,  but  I 
don't  recall  it. 

Q.  Do  you  recall,  or  did  you  sit  on  any  Boards  with 
Hr.  ^Y.  0.  Potter  in  the  Electric  Bond  and  Share  System? 

A.  Yes,  Mr.  Potter,  I  think  it  was  American  Power 
and  Light  Company. 

Q.  Mr.  Potter  is  Chairman  of  the  Board  of  Guaranty 
Trust  Company? 

A.  I  think  he  is,  yes. 

Q.  Guaranty  Trust  Company  is  one  of  the  three  pri¬ 
mary  banking  connections  of  American  Gas  and  Electric? 

A.  That  is  true. 

Q.(  Do  you  recall  having  sat  on  any  Electric  Bond  (366) 

and  Share  or  system  boards  with  Mr.  Sloan  Colt.  Chair- 

| 

man  of  the  Board  of  Bankers  Trust  Company? 

A.  No,  sir. 

Q.  Mr.  Tidd,  in  1931,  do  you  recall  that  American  Gas 
and  Electric  Company  initiated  a  policy  of  having  your 
company  reports  audited  by  independent  outside  auditors? 

A.  Xiles  and  Xiles,  from  the  formation  of  the  com¬ 
pany  have  always  audited  the  American  Gas  and  Electric 
and  T  think  it  was  decided  to  have  them  audit  all  sub¬ 
sidiary  companies  about  that  time.  That  is  my  recol¬ 
lection. 

Q.  Do  you  recall  Electric  Bond  and  Share  Company 
began  the  same  practice  at  the  same  time  with  reference 
to  all  subsidiaries? 
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A.  No,  sir;  I  do  not. 

Q.  Would  this  document  refresh  your  recollection? 

Mr.  Ballard: — May  1  look  at  the  document?  (After 
a  pause.)  Why  didn’t  you  say  “this  newspaper  clip¬ 
ping”? 

By  Mr.  Kaufman: 

Q.  Would  this  newspaper  clipping  from  the  New  York 
American  of  March  1931  refresh  your  recollection? 

A.  I  have  no  recollection  of  this  being  done  at  the  same 
time. 

Q.  Would  you  like  to  talk  to  Mr.  Burchill  for  a  moment 
off  the  record? 

A.  I  don’t  think  Mr.  Burchill  knows  any  more  about 
(367)  it  than  I  do. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

Mr.  Kaufman: — Will  you  read  the  question  back? 

(The  reporter  thereupon  read  the  pending  question  as 
recorded.) 

Mr.  Kaufman: — Off  the  record. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Kaufman: 

Q.  Do  you  recall,  Mr.  Tidd,  in  1929  that  there  were 
reports  of  Electric  Bond  and  Share  System  and  TTGI 
were  about  to  settle  their  differences  over  the  control  of 
the  Lehigh  Company? 

A.  I  never  knew  that  there  was  anv  differences  there. 
At  least  T  never  heard  of  it. 

Q.  Do  you  recall  anything,  any  deal  or  any  proposed 
deal  between  the  Bond  and  Share  Svstem  and  UGT  con- 
cerning  Lehigh  Power? 

A.  I  don’t  recall  a  thing  about  it. 

Q.  Do  you  recall  whether  your  name  came  up  in  con¬ 
nection  with  who  would  become  president  of  the  proposed 
new  company? 
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A.  Xo,  1  haven't  the  slightest  recollection.  I  (368) 
haven’t  the  slightest  recollection  of  my  name  being  men¬ 
tioned  in  connection  with  that  new  company. 

Q.  Yes.  Will  you  read  this  newspaper  clipping  to  re¬ 
fresh  your  recollection? 

Mr.  Ballard: — Off  the  record. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

Tije  Examiner: — On  the  record. 

The  Witness: — I  do  recall  that  the  Ticker  came  out 
one  time  and  said  I  was  being  considered  for  the  presi¬ 
dency  of  the  UGI.  That  was  at  the  time  Mr.  Thompson 
died. 

By  Mr.  Kaufman: 

Q.  Mr.  Who? 

A.  Mr.  Thompson,  the  former  president,  but  T  never 
had  any  approaches  made  to  me  on  the  matter  except 
what  was  on  the  Ticker. 

By  Mr.  Ballard  : 

Q.  It  was  news  to  you? 

A.  It  was  news  to  me.  T  never  discussed  the  matter 
with  any  of  the  EOT  people. 

By  Mr.  Kaufman: 

Q.  Did  you  discuss  it  with  any  of  the  Bond  and  Share 
people  ? 

A.  Xo. 

Q.  Do  you  recall  this  statement? 

Mr.  Ballard: — Wait  a  moment  now.  (369) 

Mr.  Kaufman  : — T  want  to  know.  This  is  off  the  record. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Kaufman  : 

Q.  I  read  from  the  Xew  York  Times  dated  January  12, 
1929,  Mr.  Tidd: 

u  This  apparent  full  elimination  of  Mr.  Tidd  as  a  presi¬ 
dential  possibility  was  taken  by  some  to  mean  that  the 
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United  Gas  would  not  be  the  principal  unit  in  the  new 
combination.  Mr.  Tidd  is  regarded  as  one  of  Mr.  Mit¬ 
chell's  leading  executives  and,  it  is  pointed  out  here, 
that  if  he  were  placed  at  the  head  of  the  United  Gas 
Improvement  it  would  mean  that  the  Electric  Bond  and 
Share  interests  regarded  the  presidency  of  the  United 
Gas  Improvement  as  of  the  highest  importance.” 

Do  you  agree  with  that  statement? 

Mr.  Ballard: — Wait  a  moment.  May  I  ask  you  to  ask 
him  whether  he  ever  read  or  saw  that  newspaper  article? 
If  you  are  going  to  make  a  point  he  didn’t  deny  it.  If 
you  are,  it  is  only  fair  to  ask  him  that. 

By  Mr.  Kaufman: 

Q.  Do  you  remember  this  newspaper  article? 

A.  I  haven't  the  slightest  recollection  of  it  and  I  don’t 
think  I  ever  read  it. 

Q.  Do  you  agree  with  the  statements  made  therein? 

(370) 

A.  No. 

Q.  That  you  are  one  of  Mr.  Mitchell’s  leading  execu¬ 
tives  ? 

A.  No,  I  do  not.  It  is  very  flattering,  but  not  true. 

Q.  You  stated  that  you  don’t  believe  you  saw  the 
article.  At  any  rate,  whether  you  saw  it  or  not  you  never 
issued  any  denial  of  it  or  attempted  to  correct  it  in  any 
wav. 

A.  No,  I  did  not  because  I  didn’t  see  it  and  I  don’t 
recall  it. 

Q.  When  you  sat  on  the  Board  of  Directors  of  Ameri¬ 
can  Power  and  Light  Company  and  various  other  Electric 
Bond  and  Share  subsidiary  companies,  did  you  ever  to 
your  recollection  have  a  disagreement  with  the  other 
directors  of  those  Boards  which  resulted  in  a  split  vote? 

A.  No,  I  did  not. 

Q.  You  are  quite  sure  of  that? 

A.  I  am  quite  sure  of  it.  At  least  I  have  no  recollec¬ 
tion  of  it,  if  there  was. 
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Q.  This  statement  is  made  at  Mr.  Ballard’s  suggestion. 
I  don’t  include  in  that  those  not  voting  at  the  meeting. 

A.  Of  the  American  Power  and  Light? 

Q.  1  merely  limited  my  statement,  I  defined  what  (371) 
I  meant  by  a  split  vote,  I  mean  when  you  vote  no  rather 
than  a  transaction  where  you  didn’t  vote.  I  assume  there 
may  have  been  some  transactions  where  you  didn’t  vote. 

A.  That  is  true. 

Q.  There  were  no  transactions  where  you  voted  no? 

A.  I  don’t  recall  it. 

Q.  You  mean  by  that  that  you  don’t  recall  voting  no 
at  any  transaction? 

A.  No,  I  don’t. 

Q.  It  is  your  belief  you  did  not  vote  no? 

A.  That  is  my  recollection  now. 

Q.  American  Power  and  Light  stock  is  now  selling 
for  a  rather  low  figure,  is  it  not,  Mr.  Tidd? 

A.  I  think  it  is.  I  haven’t  looked  at  the  quotations 
for  a  long  time. 

Q.  It  is  somewhere  around  two  or  three  or  four? 

A.  Two  or  three. 

Q.  American  Gas  and  Electric  is  about  27? 

A.  I  think  the  quotation  this  morning  was  about  30. 

Q.  American  Gas  and  Electric  has  never  missed  a 
dividend  since  it  first  began  declaring  dividends  in  1912? 

A.  That  is  true. 

Q.  American  Power  and  Light  has  millions  of  dollars 
of  dividend  arrearages  on  its  preferred  stock?  (372) 

A.  They  have  some.  I  could  not  tell  you  how  much. 
It  is  quite  a  good  deal,  though. 

Q.  I  believe  they  have  never  paid  a  cash  dividend? 

A.  American  Power  and  Light? 

Q.  I  guess  I  am  wrong.  I  am  thinking  of  American  and 
Foreign  Power.  They  haven’t  paid  any  since  the  early 
1930 ’s. 

A.  I  think  not. 

Q.  How  do  you  account  for  this  discrepancy  between 
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two  holding  company  systems  botli  of  whose  Board  you 
sat  on  and  apparently  the  policies  of  each  you  were  in 
agreement  with? 

A.  Well  I  would  say  I  would  have  to  make  an  analysis 
of  this.  I  could  not  say  offhand.  I  think  the  depres¬ 
sion  probably  struck  the  American  Power  and  Light  much 
harder  than  it  did  the  American  Gas  and  Electric  Com¬ 
pany. 

1  know  the  Montana  Company  was  way  off  in  earnings. 
The  Washington  Water  Power  Company  was  severely 
affected  and  it  mav  be  on  account  of  the  less  densitv  of 
the  territory  of  consumers  that  they  had.  The  industrial 
business  probably  was  better  with  us  than  with  them. 

Q.  Were  there  any  radical  differences  in  the  policy 
that  you  can  think  of,  either  financial  or  operating  in  the 
two  systems? 

A.  That  has  been  brought  out  pretty  well  by  Mr.  (373) 
Burchill’s  and  Mr.  Sawyer’s  testimony. 

Q.  They  haven’t  sat  on  the  Boards  of  American  Power 
and  Light,  Mr.  Tidd,  and  you  would  be  more  conversant 
with  the  situation  than  thev  would? 

A.  You  are  speaking  of  corporate  differences? 

Q.  I  am  speaking  of  financial - 

A.  (Interposing)  I  think  in  a  way  our  companies  were 
possibly  more  conservatively  financed.  I  think  the  Ameri¬ 
can  Power  and  Light  probably  paid  more  for  their 
properties  than  we  did.  I  think  possibly  that  is  one, 
although  I  should  not  say  offhand.  I  haven’t  made  any 
comparison,  but  I  have  that  impression. 

Q.  Would  you  say  there  was  any  difference  in  policy 
or  these  were  merely  happenstances  that  no  one  could 
have  predicted  at  that  time? 

A.  I  think  so. 

Q.  I  don’t  think  your  answer  is  quite  clear. 

A.  I  say  it  was  probably  a  great  combination  of  cir¬ 
cumstances.  Possibly  the  prices  they  pay  for  the  prop¬ 
erties,  the  density,  the  load  factors,  a  large  part  of  their 
investment,  a  great  deal  has  been  in  w’ater  power. 
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When  they  lose  the  load  the  fixed  charges  are  the  same. 
They  are  not  like  steam  plants  where  the  production 
expense  goes  on  with  your  load. 

Also  the  copper  situation.  There  are  manv  manv  fac- 
(374)  tors. 

Q.  What  I  am  particularly  driving  at  you  did  not 
lend  yourself  to  any  policies  in  American  Power  and 
Light  that  you  considered  radical  or  basically  different 
from  the  policies  there  would  go  in  any  sound  holding 
company  system  ? 

A.  When  1  went  on  those  Boards  they  were  going 
concerns  and  the  set-ups  were  already  made.  I  don’t 
know  if  there  was  any  way  I  could  have  changed  them. 

Q.  Do  you  recall  whether  you  went  on  any  of  those 
Boards  at  the  time  of  organization? 

A.  I  do  not  recall. 

Q.  American  and  Foreign  Power? 

A.  I  think  all  were  organized  prior  to  my  going  on 
the  Boards. 

Q.  Mr.  Tidd.  on  January  11.  1932,  there  was  a  con¬ 
vention  of  operating  and  other  officials  of  the  Electric 
Bond  and  Share  System. 

At  the  first  day  of  the  convention  among  other  persons 
who  made  a  keynote  address  there  is  a  record  of  a  speech 
on  tlie  subject  “Our  first  holding  company”  made  by 
yourself.  Do  you  have  any  copy  of  that  speech  that  you 
know  of? 

A.  Xo,  T  don’t  recall  ever  making  it.  I  am  sure  I  never 
make  any  keynote  speeches  anyway.  I  haven’t  the 
slightest  recollection  of  it. 

Q.  Well  perhaps  I  can  refresh  your  recollection.  (375) 

I  show  you  Commission’s  Exhibit  Xo.  71,  a  copy  of 
what  purports  to  be  a  program  of  the  executive  conference 
between  Electric  Bond  and  Share  and  client  companies 
at  2  Hector  Street  on  January  11  to  16,  1932,  and  ask  you 
if  this  refreshes  your  recollection? 

Mr.  Kaufman: — Do  you  wish  to  say  something,  Mr. 
Ballard? 
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Mr.  Ballard: — It  is  not  taken  from  his  files  or  the  files 
of  his  company. 

The  Witness: — Getting  back  to  this  I  do  have  a  faint 
recollection  now  of  having  been  asked  by  Bond  and  Share 
to  come  over.  Thev  had  a  conference  of  their  men.  They 
asked  if  I  would  like  to  sit  in.  I  don’t  recall  that  I  made 
any  speech.  I  did  speak  I  think  on  the  opportunity  for 
the  use  of  small  heating  appliances  in  regard  to  some 
business  we  were  getting. 

Does  it  say  what  I  did  there?  They  just  asked  me  to 
speak. 

By  Mr.  Kaufman: 

Q.  The  topic  of  your  speech  is  ‘‘Our  first  holding 
company.” 

A.  “Our  first  holding  company.”  That  does  not  mean 
it  was  their  first  holding  company  or  we  had  any  connec¬ 
tion  with  them.  They  asked  me  over,  if  I  recall,  if  I 
could  give  some  advice  I  think  on  load  building.  I 
have  (376)  no  recollection  of  our  first  holding  company. 
I  would  like  to  find  out  what  I  did  say. 

Q.  There  was  no  report  of  your  speech? 

A.  No,  it  was  just  an  impromptu  thing,  saying  some¬ 
thing  of  the  results  we  got  from  the  campaigns,  I  think 
it  was  on  heating  devices. 

Mr.  Ballard: — Perhaps  Mr.  Tidd  was  a  guest  star. 

Mr.  Kaufman  : — If  vou  sav  so. 

v  v 

The  Witness: — I  was  a  guest  because  we  didn’t  attend 
their  meetings  at  all.  This  was  right  in  the  midst  of  the 
depression  and  they  were  trying  to  build  up  load. 

By  Mr.  Kaufman  : 

Q.  Will  you  identify  on  the  first  page  of  the  report  of 
that  executive  conference  there  is  apparently  a  program. 
It  says  “Introductory  remarks”  and  then  “Chairman.” 
Who  was  the  chairman  at  that  time? 

A.  Mr.  Groesbeck,  Chairman  of  the  meeting,  as  I  under¬ 
stand.  I  think  Mr.  Groesbeck  was  probably  president 
of  the  company  at  that  time  and  chairman  of  the  meeting, 
and  the  vice  chairman  was  Mr.  Inch. 
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Q.  “Problems  of  the  Industry,  S.  Z.  Mitchell.”  He,  I 
take  it  was  chairman  of  the  Board  at  that  time? 

A.  I  think  so,  yes. 

Q.  “Other  Peoples  Money,  by  F.  A.  Farrar.”  Who  was 
Mr.  Farrar? 

A.  Air.  Farrar  was  our  director.  (377) 

Q.  He  was  on  the  Electric  Bond  and  Share  Board  as 
well  ? 

A.  Yes,  at  that  time. 

Mr.  Ballard: — He  was  Vice  President  at  that  time  of 
Bond  and  Share. 

Mr.  Kaufman: — I  don’t  know,  but  the  record  will  show. 

By  Mr.  Kaufman: 

Q.  Speech  entitled  “1932”  by  C.  E.  Groesbeck.  Mr. 
Groesbeck  was  chairman  of  the  meeting  and  president  of 
the  company  at  that  time? 

Mr.  Ballard: — By  “the  company”  you  mean  Bond  and 
Share  ? 

Mr.  Kaufman: — Bond  and  Share,  yes. 

Thf.  Examiner: — There  was  a  speech  on  that  program 
by  Mr.  Tidd? 

Mr.  Kaufman: — Yes. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  by  what  date  would  you  say  that  most  of 
the  American  Gas  and  Electric  major  properties  has  been 
acquired? 

A.  Prior  to  the  20 ’s,  the  1920 ’s. 

Q.  Prior  to  the  1920 ’s? 

A.  Yes,  maybe  running  into  part — let  us  see,  (378) 
1929,  in  the  late  20 ’s  I  felt  things  were  going  wild  and  we 
didn’t  purchase  anything.  The  fact  of  the  matter  is  we 
sold  properties. 

Q.  Do  you  recall  whether  the  last  large  acquisition  of 
property  was  American  Electric  Power  in  1926? 
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A.  Yes,  along  in  there.  We  purchased  the  American 
Electric  Power  and  held  it  for  three  years.  We  bought 
it  in  1924  and  sold  it  in  1927. 

Q.  You  mean  you  sold  out  the  properties  you  didn’t 
want  ? 

A.  Yes,  that  is  right. 

Q.  And  kept  the  properties  you  wanted  ? 

A.  Yes.  The  fact  of  the  matter  is  that  is  the  thing 
that  carried  us  through  because  we  were  building  up  our 
cash  position  to  an  extent. 

By  Mr.  Ballard  : 

Q.  Was  that  your  personal  policy  to  do  that? 

A.  My  personal  policy  was  to  build  up  the  cash  and 
that  is  why  we  were  able  to  carry  through  so  well. 

By  Mr.  Kaufman  : 

Q.  When  Mr.  R.  E.  Breed  passed  away  in  1923  he  left 
a  substantial  estate,  I  take  it,  Mr.  Tidd,  among  which 
were  a  large  block  of  shares  in  the  American  Gas  and 
Electric  Company? 

A.  Yes,  I  know  he  had  a  large  amount  of  stock,  but 
I  don’t  recall  how  much  it  was.  You  have  the  record 
there.  (379)  That  shows  what  it  is. 

Q.  The  executors  of  Mr.  Breed’s  estate  were  S.  Z. 
Mitchell  and  Neil  Weathers? 

A.  I  think  so.  I  never  had  any  contact  with  Mr. 
Mitchell  or  Mr.  Weathers.  I  think  Mrs.  Breed  was  also. 

Q.  At  the  present  time  the  executors  are  Mr.  Mitchell 
and  Mrs.  Breed? 

A.  I  believe  so. 

Q.  Who  was  Mr.  Weathers? 

A.  Mr.  Weathers  was  one  of  the  partners  of  Simpson, 
Thacher  &  Bartlett. 

Q.  Was  he  also,  if  you  recall,  a  director  or  officer  of 
Electric  Bond  and  Share  Company? 

A.  I  do  not  know. 

Q.  One  of  your  present  directors  is  Mr.  Richard  E. 
Breed,  III? 
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A.  That  is  true. 

Q.  He  is  a  young  man  about  33  years  old? 

A.  33,  that  is  right. 

Q.  Who  owns  beneficially,  I  believe,  as  a  trustee  under 
one  of  his  late  father's  trusts  a  fairly  large  block  of 
stock  in  the  American  Gas  and  Electric  Company? 

A.  I  am  not  familiar  with  the  trust  at  all.  I  think  what 
vou  sav  is  true.  It  is  onlv  hearsay,  that  is  all. 

Q.  Mr.  Tidd,  American  Gas  and  Electric  Company  had 
(380)  in  its  corporate  structure  for  many  years  100-year 
debentures? 

A.  That  is  true,  99,  I  think  it  was,  wasn't  it? 

Q.  99? 

The  Examiner: — Well,  let  us  say  99  or  100. 

The  Witness: — Something  like  that. 

By  Mr.  Kaufman: 

Q.  Did  your  company  that  you  sat  on,  such  as  American 
Power  and  Light — I  don’t  know  whether  vou  sat  on 
National,  but  the  subholding  companies  in  Electric  Bond 
and  Share  generally,  did  they  have  this  practice  of 
having  100-year  debentures? 

A.  I  presume  they  did.  I  don’t  recall.  I  know  Mr. 
Farrar  of  the  Bond  and  Share  was  the  one  who  initiated 
the  idea  of  selling  those  debentures.  Whether  they  were 
shorter  terms  on  Bond  and  Share,  I  don’t  know.  I  know 
they  have  a  number  of  those  debentures  out  and  I  pre¬ 
sume  they  are  long  term  debentures.  Just  what  the  term 
is  I  don’t  know. 

Q.  If  you  would  like  to  refresh  your  recollection  with 
Mr.  Burchill  off  the  record,  that  is  all  right. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

The  Witness: — I  think  ours  were  the  first  ones.  (381) 

Bv  Mr.  Kaufman: 

Q.  Who  was  Mr.  C.  V.  Graham?  I  think  you  would 
probably  know  him  as  Charlie  Graham. 
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A.  Oh,  Mr.  Graham  is  a  member  of  Simpson,  Thacher 
&  Bartlett  looking  after  our  mortgages.  He  has  been 
before  your  Commission  here  many  times. 

Q.  Do  you  know  whether  lie  worked  on  the  large  Ameri¬ 
can  Gas  and  Electric  refinancing  as  late  as  last  December 
and  January? 

A.  Yes,  he  and  Mr.  Burchill. 

Q.  Do  you  know  that  he  was  or  has  been  a  director  of 

Electric  Bond  and  Share  Company  or  companies  in  the 

Electric  Bond  and  Share  System? 

* 

A.  I  never  knew  it,  if  he  has.  I  don’t  believe  he  has 
been  on  their  Boards. 

Q.  Possibly  not  on  Electric  Bond  and  Share,  but  some 
of  its  subsidiaries. 

A.  Possibly.  He  has  never  been  in  the  Board  meetings 
I  have  been  in. 

Q.  In  your  directors’  meeting  on  January  3,  1940,  I 
believe  that  was  a  special  meeting  which  referred  to  the 
refinancing  of  the  calling  of  the  preferred  stock  and  the 
old  debentures? 

A.  Yes. 

Q.  Did  you  have  to  secure  a  certain  specific  per-  (382) 
centage  of  your  stockholders  in  order  to  put  that  through? 
A.  Two-thirds. 

Q.  Did  you  secure  that  percentage? 

A.  Yes,  more  too. 

Q.  Was  it  easy  to  get  them  out? 

A.  Yes  and  no.  The  period  of  waiting,  we  had  on  the 
preferred  stock  I  think  three  days  or  two  days  and  it 
was  a  long  proxy  statement.  These  proxy  statements 
now  are  long.  It  wasn’t  hard  to  get  them.  Many  of 
them.  It  was  a  period  of  time  when  people  were  away. 
Some  were  in  Europe. 

The  brokers  now  have  to  send  the  statements  to  their 
clients  and  we  had  only  a  short  time  to  do  it,  and  it  took 
some  solicitation  on  our  part  to  get  them  to  hurry  up 
and  get  them  in.  What  was  it  we  got,  SO  per  cent,  did 
we  not? 
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Mr.  Burchill: — Yes. 

By  Mr.  Ballard  : 

Q.  Mr.  Tidd,  when  you  said  you  had  to  indulge  in  some 
solicitation  to  he  sure  to  get  in  the  necessary  percentage 
of  proxies  within  the  time  available,  you  didn’t  mean  that 
you  employed  outside  solicitation,  did  you? 

A.  Oh,  no,  not  at  all.  The  main  thing  was  the  custodian 
accounts,  to  get  hold  of  the  banks  to  get  hold  of  their 
people.  It  was  a  long  proxy  statement  and  everybody  just 
delayed  reading  it,  that  is  all.  (383) 

Bv  Mr.  Kaufman: 

%> 

Q.  Mr.  Tidd,  what  particular  member  of  Simpson, 
Thacher  &  Bartlett  advised  your  company  throughout  the 
proceedings  in  court  relative  to  the  constitutionality  of  the 
Public  Utility  Holding  Company  Act? 

A.  Mr.  John  MaeLane. 

i 

Q.  Did  you  know  that  Mr.  MaeLane  was  a  former  execu¬ 
tive  in  the  Electric  Bond  and  Share  Svstem,  formerlv 
having  been  general  counsel  for  the  Utah  Power  and 
Light  Company? 

A.  I  knew  he  was  counsel  for  the  Utah  Power  and  Light 
because  I  went  out  in  Utah  one  time  and  met  him  there. 
I  think  he  was  brought  to  New  York.  Whether  he 
entered  the  firm  of  Simpson,  Thacher  &  Bartlett  initially, 
I  don’t  know. 

By  Mr.  Ballard  : 

Q.  Will  you  place  the  date  of  your  trip  to  Utah? 

A.  I  don’t  know.  About  fifteen  years  ago. 

By  Mr.  Kaufman: 

Q.  Did  you  know  that  Floyd  Odium  was  a  member  of 
Simpson,  Thacher  &  Bartlett  and  later  became  a  director, 
I  believe,  and  an  officer  of  Electric  Bond  and  Share  Com¬ 
pany  ? 

A.  Whether  Mr.  Odium  came  directly  to  the  Bond  and 
Share  from  Simpson,  Thacher  &  Bartlett,  I  don’t  know. 
(384) 

Q.  Did  you  know  Mr.  Sam  Murphy,  the  present  Vice 
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President  of  Electric  Bond  and  Share  Company  came 
from  Simpson,  Thacher  &  Bartlett? 

A.  No,  I  did  not.  I  supposed  he  was  initially  with  the 
Bond  and  Share.  I  really  do  not  know  his  past  history. 

Q.  Prior  to  1931  or  19*32,  Mr.  Tidd,  you  used  to  deal 
more  actively  in  stocks  than  you  do  at  the  present  time? 

A.  I  think  that  was  the  case  with  most  every  one. 

Q.  Do  you  recall  a  brokerage  service  that  Electric  Bond 
and  Share  Company  had,  in  the  course  of  which  they 
bought  and  sold  securities  as  brokers  for  certain  people? 

A.  That  was  many  years  ago  I  think,  but  I  don’t  recall 
when  they  did  discontinue  it,  but  it  is  my  impression  it 
was  several  years  ago. 

Q.  The  record  will  show  that? 

A.  Yes. 

Q.  Do  you  recall  availing  yourself  of  that  service? 

A.  I  think  I  have,  yes.  I  don’t  recall  what  stocks  they 
were,  but  I  did  buy  some  through  them,  I  think. 

Q.  Do  you  know  whether  that  was  public  service 
rendered  to  everybody  or  people  close  to  the  Bond  and 
Share?  (385) 

A.  I  could  not  say.  My  impression  was  it  was  a  public 
service.  It  might  not  have  been.  I  don’t  know. 

Q.  Is  it  your  impression  that  they  did  a  general  busi¬ 
ness  as  stock  brokers? 

A.  I  think  in  utility  stocks  particularly.  Now  whether 
it  was  general,  I  never  knew’  their  clientele  and  whether 
it  was  general  or  not  I  could  not  say. 

Mr.  Kaufman: — Now’  I  am  going  to  ask  Mr.  Tidd  some 
questions  which  will  fall  generally  in  the  category  of 
questions  concerning  various  exhibits  already  introduced, 
the  bulk  of  which  were  taken  from  his  files,  copies  of 
which  w’ere  taken  from  his  files  or  from  the  files  of 
American  Gas  and  Electric  Company. 

The  Examiner: — I  suggest  we  take  a  short  recess. 

(Short  recess.) 

The  Examiner: — Are  you  ready  to  go  forward,  Mr. 
Kaufman  ? 
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Mr.  Kaufman: — Yes.  I  would  like  it  to  appear  that 
the  initials  on  a  memorandum  included  in  Commission’s 
Exhibit  27,  said  initials  being  “J.  C.  M.”  are  those  of 
John  C.  Maxwell,  a  partner  in  Tucker- Anthony,  and  the 
initials  on  the  bottom  “S.  A.  M.”  are  those  of  Sidney  A. 
Mitchell  of  Bonbright  &  Company. 

Mr.  Ballard  : — I  am  willing  to  have  the  record  so  show, 
pointing  out  that  Exhibit  27  is  the  one  to  which  I  (386) 
reserved  the  right  to  object. 

By  Mr.  Kaufman: 

Q.  I  refer  you  now,  Mr.  Tidd,  to  Commission’s  Exhibit 
No.  32,  which  is  a  file  of  the  Breed  Estate  dealing  gen¬ 
erally  with  the  subject  Electric  Power  and  Light. 

There  are  a  number  of  letters  in  this  file  dated  May  4, 
1925,  from  Mr.  Breed  to  various  persons  and  I  wonder 
whether  you  would  be  kind  enougli  to  identify  those 
persons  for  me? 

A.  Mr.  Lewis, - 

Mr.  Ballard: — (Interposing)  E.  A.  Lewis. 

The  Witness: — E.  A.  Lewis  at  that  time  was  general 
superintendent  or  assistant  to  Mr.  Campbell  in  Scranton. 
He  is  now  Vice  President  and  Manager  of  the  Atlantic 
City  Electric  Company. 

By  Mr.  Kaufman  : 

Q.  Yes. 

A.  Mr.  F.  W.  Selieidenholm  is  a  hydraulic  engineer  in 
New  York  and  has  done  a  great  deal  of  work  for  us. 

Mr.  1).  T.  Campbell  is  Vice  President  and  General  Man¬ 
ager  at  Scranton. 

W.  S.  Smith,  it  is  addressed  to  the  Atlantic  City  Elec¬ 
tric  Company.  He  is  probably  one  of  our  employees.  I 
don’t  identify  him  now,  or  he  was  at  that  time. 

E.  H.  McFarland  was  superintendent  or  manager  in 
charge  at  Windsor.  (387) 

Thomas  F.  English  was  general  manager  at  South 
Bend,  Indiana. 

J.  G.  Osterhout  at  Scranton  is  the  accountant  in  charge 
and  assistant  to  Mr.  Campbell  at  Scranton. 
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Air.  C.  S.  Dawson  was,  he  since  died,  at  Charleston, 
West  Virginia. 

By  AIr.  Ballard: 

Q.  That  is  the  last  one  of  the  Alav  4th  letters? 

A.  Yes. 

By  AIr.  Kaufman: 

Q.  Air.  Tidd,  is  Air.  AIcAIillan  who  is  now  one  of  your 
directors  a  fill-in  on  the  Board? 

A.  AYliether  he  fills  someone  else’s  place,  he  is  one  of 
our  employees  now  and  I  don’t  know  whether  you  would 
call  him  a  fill-in  or  not.  He  has  been  on  the  Board 
for  a  long  time. 

By  AIr.  Ballard: 

Q.  There  is  no  present  proposal  to  ask  him  to  resign 
and  replace  him? 

A.  Xo,  none  now. 

By  AIr.  Kaufman: 

Q.  Air.  Tidd,  I  show  you  Commission’s  Exhibit  42, 
one  portion  of  which  is  a  release.  I  believe  we  discussed 
it  once  before.  Air.  Tidd.  I  am  going  to  ask  you  a 
series  of  questions  about  it. 

A.  Very  well.  (388) 

Q.  Did  Air.  Seabrease  undertake  to  negotiate  with  a 
man  named  AVare  for  the  benefit  of  the  American  Electric 
Power  to  purchase  certain  properties  to  the  west  of 
Wilmington  ? 

A.  Yes. 

Q.  Air.  Seabrease  in  connection  with  that  transaction 
made  certain  commitments  which  he  had  to  live  up  to 
personally? 

A.  It  was  a  good  many  years  ago.  Let’s  see.  This 
was  1925? 

Q.  Yes. 

A.  Aly  recollection  of  the  matter  is  he  had  been 
negotiating  for  the  property  of  American  Electric  Power. 
AVhen  we  looked  it  over,  we  looked  over  the  property 
and  we  didn’t  think  it  was  worth  anywhere  near  the 
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price.  The  price  was  too  high  and  Mr.  Ely,  and  Mr. 
Seabrease,  Mr.  Ely  had  at  least  formally  committed  the 
company  to  take  the  property  and  we  didn’t  want  it. 
It  was  too  high  and  therefore  we  got  out  of  it  by  paying 
$50,000  which  we  thought  was  a  great  deal  better  than 
taking  the  property  at  the  price. 

Q.  And  you  secured  a  release  from  Mr.  Seabrease 
which  vou  now  hold  in  vour  hand  which  runs  to  American 
Gas  and  Electric  Company? 

A.  That  is  true.  (389) 

Q.  Among  other  persons? 

A.  That  is  right. 

Q.  And  to  Electric  Bond  and  Share  Company? 

A.  And  others. 

Q.  Yes.  The  release  runs  to  American  Electric  Power, 
American  Gas  and  Electric,  Electric  Bond  and  Share 
Company,  Wilmington  and  Philadelphia  Traction  Com¬ 
pany,  Mr.  R.  E.  Breed,  George  N.  Tidd,  and  Mr. 
Van  Horn  Ely. 

Did  vou  ever  communicate  vour  recollection,  or  do 
»  * 

vou  have  anvthing  in  vour  files  or  can  any  of  vour 
associates  here  advise  you  if  you  have  anything  in  your 
files  which  indicate  you  corrected  Mr.  Seabrease  or  asked 
him  to  remove  the  name  of  Electric  Bond  and  Share 
Company  from  the  release? 

A.  I  don’t  think  so.  The  release  was  secured.  When 
he  got  the  release  he  put  a  dragnet  in  it.  I  don’t  know 
why  he  didn’t  put  our  wives  in  it  too. 

By  Mr.  Ballard: 

Qj  You  didn’t  prepare  the  release,  did  you? 

A.  No. 

Mr.  Ballard: — Mr.  Examiner,  that  is  an  exhibit  to 
which  I  have  reserved  the  right  to  object. 

The  Examiner: — Very  well. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  Commission’s  Exhibit  No.  46  consists 
(390)  of  the  back  and  the  front  of  a  check  signed  by 
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you  to  the  order  of  the  Electric  Bond  and  Share  Com¬ 
pany  for  $150,000  drawn  on  the  Pennsylvania  Company. 
That  check  was  dated  May  8,  1928? 

A.  Yes. 

Q.  Was  that  check  issued  in  connection  with  a  trans¬ 
action  which  was  roughly  as  follows: 

The  Roebling  Estate  and  certain  other  estates  had 
to  sell  American  Gas  and  Electric  stock  in  order  to  pay 
inheritance  taxes.  They  approached  Bond  and  Share 
or  Mr.  Mitchell  and  Mr.  Mitchell  informed  you  of  the 
matter.  You  then  told  Mr.  Burchill  to  find  out  whether 
the  members  of  the  American  Gas  and  Electric  organiza¬ 
tion,  that  is  the  officers  and  employees,  were  interested 
in  purchasing  it. 

After  Mr.  Burchill ’s  investigation  he  found  that  a 
few  dozen  were  interested.  The  price  was  to  one  to 
one  and  a  half  points  below  the  market  at  that  time. 

For  convenience  the  money  of  those  employees  was 
turned  over  to  you,  you  put  it  through  your  bank  account 
and  paid  Electric  Bond  and  Share  who  bought  the  stock. 

Of  these  shares  in  this  transaction  Mr.  Burchill  took 
50  and  you  took  500.  Is  the  transaction  substantially 
as  I  have  stated  it? 

A.  I  have  no  recollection  of  the  details,  but  I  do  know 
we  took  up  some  of  the  stock.  I  have  forgotten  the 
details.  (391) 

Q.  Would  you  check  now  with  Mr.  Burchill  to  find  out 
whether  that  is  substantially  so? 

Mr.  Burchill: — The  question  Mr.  Kaufman  has  just 
directed  to  Mr.  Tidd  recites  facts  to  the  best  of  my 
knowledge  except  in  one  rather  minor  particular  I  am 
not  sure  whether  the  checks  in  payment  for  the  stock 
taken  up  through  members  of  the  organization  went 
through  Mr.  Tidd’s  bank  account.  I  rather  doubt  that 
they  did. 

Bv  Mr.  Kaufman:  . 

m/ 

At  any  rate  that  $150,000  check  is  one  of  the  checks 
that  went  through  Mr.  Tidd’s  bank  account? 
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Mr.  Burchill: — Mr.  Tidd’s  own  check. 

By  Mr.  Kaufman  : 

Q.  Do  you  recall,  Mr.  Tidd,  that  about  the  same  time 
whether  Electric  Bond  and  Share  itself  bought  for  its 
own  account - 

A.  (Interposing)  Mv  impression  is  they  did. 

Q.  They  did  ? 

A.  I  think  so,  yes.  You  have  handled  it,  I  don’t  know. 
It  might  have  been  Mr.  Mitchell  personally.  I  presume 
he  took  some  personally.  1  don't  know  whether  Bond 
and  Share  or  Mr.  Mitchell. 

Q.  But  one  or  the  other  purchased  it  ? 

A.  The  stock  was  taken  up.  That  is  all  I  know. 

Q.  That  is  the  stock  of  these  estate's  we  have 
referred  to?  (392) 

A.  I  am  not  sure.  I  presume  it  is  some  of  it. 

Mr.  Ballard  : — Mv  understanding  is  it  was  the  stock 
of  the  Roebling  Estate  and  some  other  estates  which 
the  executors,  instead  of  dumping  on  the  market,  sought 
private  purchasers  for. 

Bv  Mr.  Kaufman: 

Q.  Do  you  recall  approximately  the  total  amount  of 
shares  that  were  sold  at  that  time? 

A.  I  can’t.  It  runs  in  my  head  it  was  between  seven 
and  eight  thousand  shares,  but  I  may  be  wrong  about  it. 

Q.  What  was  the  Electric  Investors,  Inc.  ?  Was  that 
an  investment  trust  connected  with  Electric  Bond  and 
Share  Company? 

A.  I  think  it  was.  I  have  tried  to  puzzle  out.  I  don’t 
remember  the  name  of  it,  but  it  was  Mr.  Burchill  who 
informed  me  it  had  something  to  do  with  the  Bond  and 
Share  in  consolidation. 

Mr.  Kaufman: — May  I  agree  now  with  Mr.  Ballard 
that  Electric  Investors  was  merged  in  October,  1929  with 
the  Bond  and  Share  Company. 

Mr.  Ballard: — I  am  so  informed  and  so  agree. 

Mr.  Kaufman: — This  discussion  concerning  Electric 
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Investors,  Inc.,  I  should  like  the  record  to  show  relates 
to  Commission’s  Exhibit  47.  (393) 

Bv  Mr.  Kaufman: 

Q.  Do  you  recall,  Mr.  Tidd,  in  connection  with  the 
organization  of  American  and  Foreign  Power  Company 


The  Examiner: — (Interposing)  Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  I  have  here  Commission’s  Exhibit  49 
which  relates  to  vour  venture  in  Atlas  Utilities  and  In- 
vestors  Company,  Limited,  and  Atlas  Corporation,  and  I 
would  like  for  you  to  identify  certain  persons  mentioned 
in  that  exhibit  among  whom  are  Floyd  Odium.  Was  he 
at  one  time  connected  with  Electric  Bond  and  Share 
Company  ? 

A.  Yes,  I  believe  so. 

Q.  And  formerly  with  Simpson,  Thacher  &  Bartlett? 
A.  Yes. 

Q.  Was  Oswald  Johnson  a  member  of  Simpson,  Thacher 
&  Bartlett? 

A.  I  believe  so. 

Q.  Did  you  know  he  was  connected  with  Electric  Bond 
and  Share? 

A.  He  may  have  been.  I  don’t  recall  any  particular 
activities  of  his  that  I  knew  of. 

Q.  You  never  met  him  on  any  of  the  Electric  Bond 
and  Share  Boards  that  you  sat?  (394) 

A.  I  don’t  recall.  I  may  have,  but  I  don’t  know  that 
he  was  on  the  Boards  at  all. 

Q.  Do  you  remember  L.  Boyd  Hatch? 

A.  Yes. 

Q.  Was  he  the  brother-in-law  of  Floyd  Odium? 

A.  I  believe  so. 

Q.  Do  you  recall  that  he  was  used  as  an  intermediary 
in  manv  larger  deals  of  Electric  Bond  and  Share  Com- 
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pany  and  also  many  transactions  of  your  own  organiza¬ 
tion  ?  | 

A.  That  is  true.  That  was  in  regard  to  these  fiscal 
activities  of  Bond  and  Share. 

Q.  I  believe  it  was  in  regard  to  the  transfer  of  prop¬ 
erties  ? 

A.  That  is  right,  part  of  the  fiscal  duties  of  Bond  and 
Share. 

The  Examiner: — Transfer  of  what  sort  of  property? 

Mr.  Kaufman: — Electric  utility  properties. 

By  Mr.  Kaufman: 

Q.  In  connection  with  the  organization  of  the  Scranton 
Company  he  was  one  of  the  intermediaries  used  to  bring 
the  property  of  the  Scranton  Company  into  the  new 
Scranton  Company.  Is  that  correct? 

A.  That  is  correct. 

Q.  Do  you  recall  an  investment  trust,  Mr.  Tidd,  (395) 
referred  to  in  Commission’s  Exhibit  51  by  the  name  of 
American  Investors,  Inc.? 

A.  Yes,  that  was  a  small  investment  trust  formed.  I 
went  on  the  Board  of  it. 

Q.  I  should  like  for  you  to  identify  for  me  certain 
members  of  the  Board  of  Directors  of  that  trust  as  in¬ 
dicated  by  Commission’s  Exhibit  51,  Mr.  Groesbeck? 

A.  Yes,  Mr.  Groesbeck. 

|  7 

Q.  Oswald  Johnson  we  have  just  referred  to? 

A.  We  have  just  referred  to. 

Q.  Mr.  Odium  we  have  just  referred  to? 

A.  Yes. 

Q.  Mr.  Werkum,  was  he  connected  with  Simpson, 
Thacher  &  Bartlett? 

A.  TTerkum:  I  don’t  recall  now. 

Mr.  Kaufman  : — Will  vou  make  a  statement,  Mr.  Burch- 
ili  ? 

Mr.  Burch  ill  : — Yes,  that  is  right. 

By  Mr.  Kaufman: 

Q.  The  Tri-Continental  Corporation  holds  a  large  block 
of  your  stock,  does  it  not,  Mr.  Tidd? 
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A.  I  haven’t  looked  at  it,  but  I  think  they  do.  I  don’t 
know  how  much. 

Mr.  Kaufman: — Is  that  correct,  Mr.  Burehill? 

Mr.  Kurchill: — -Yes,  based  on  the  published  reports. 
I  don’t  think  it  shows  on  our  list,  but  their  published 
re-  (396)  port  does  indicate  it. 

Mr.  Kaufman: — Was  Mr.  Groesbeck  until  recently  a  di¬ 
rector  of  Tri-Continental  Corporation? 

Mr.  Burchill: — Yes,  he  was. 

Mr.  Kaufman: — Do  you  recall  when  he  left  the  Board 
of  Tri-Continental  Corporation? 

Mr.  Burchill: — I  didn’t  know  when  he  was  leaving. 
When  we  filed  our  application  under  Rule  2(a)  8,  I  was 
informed  by  Mr.  Groesbeck ’s  office  he  was  a  director  and 
I  inquired  in  the  last  two  weeks  of  his  secretary  and  was 
informed  he  resigned  some  time  ago.  That  was  placed 
between  April  1938  and  now. 

Mr.  Ballard: — Certainly  the  first  information  you  got 
from  his  secretary  was  correct? 

Mr.  Burchill: — Yes. 

Mr.  Kaufman: — Are  you  referring,  Mr.  Ballard,  to  the 
fact  he  was  a  director  of  Tri-Continental  Company? 

Mr.  Ballard: — Yes. 

Mr.  Kaufman: — You  included  that  in  your  application 
for  exemption  which  was  sworn  to,  and  I  assume  that  is 
correct. 

Mr.  Ballard: — So  do  I. 

By  Mr.  Kaufman: 

Q.  Was  The  Power  Securities  Corporation,  Mr.  Tidd, 
referred  to  in  Commission’s  Exhibit  53,  a  corporation 
which  was  used  to  take  over  collateral  of  certain  Electric 
Bond  (397)  and  Share  officials  who  had  defaulted  on  per¬ 
sonal  loans  guaranteed,  I  believe,  by  the  American  Power 
and  Light  Company? 

A.  I  believe  that  was  the  name  of  it. 

Q.  You  were  on  the  Board  of  Directors  of  American 
Power  and  Light  Company? 
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A.  I  was. 

Q.  Wore  you  and  the  other  directors  on  the  Board  of 
American  Power  and  Light  Company  held  personally  re¬ 
sponsible? 

A.  It  was  never  held  we  were,  but  we  took  up  the  loans 
anyway. 

Q.  These  were  loans  made  by  American  Power  and 
Light  Company  to  these  two  officers  of  the  American 
Power  and  Light  Company? 

A.  I  believe  so. 

Q.  And  you  served  as  the  Board  of  Directors  and 
took  up  those  loans  and  made  them  good  personally? 

A.  That  is  right. 

Q.  Do  you  recall  how  much  your  own  personal  liability 
was  in  that  connection? 

A.  >Iy  recollection  is  it  was  a  little  over  $200,000. 

Q.  The  Power  Securities  Corporation  was  one  of  the 
corporate  instruments  used  for  working  out  the  col¬ 
lateral  which  you  directors  took  over  from  those  gentle¬ 
men?  (398) 

A.  I  believe  so. 

Mr,  Ballard: — Mr.  Kaufman,  may  the  record  show  that 
those  two  gentlemen,  and  you  can  check  this,  were  not 
Bond  and  Share  officers  in  the  sense  they  were  officers  of 
Electric  Bond  and  Share  Company.  T  am  informed  they 
were  officers  of  operating  subsidiary  companies  of  Ameri¬ 
can  Power  and  Light  Company. 

Tt  doesn't  make  much  difference,  but  that  is  what 
they  were. 

Mr.  Kaufman: — I  accept  Mr.  Ballard’s  statement. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  T  refer  you  to  Electric  Finance  Corpora¬ 
tion  which  is  the  general  subject  matter  covered  by 
Commission’s  Exhibit  56. 

That  was  a  company  formed  by  Mr.  Sykes,  who  was  an 
ex-president  of  American  Power  and  Light  Company. 

A.  That  is  right. 
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Q.  You  went  in  on  the  organization  of  that  company? 

A.  I  went  in  on  the  underwriting.  I  was  never  on  the 
Board. 

Q.  In  connection  with  Commission ’s  Exhibit  57  which 
refers  generally  to  the  Electric  Power  and  Light  Cor¬ 
poration,  I  believe  you  testified  or  rather  you  informed 
me  in  one  of  our  private  conferences  that  Mr.  Mitchell 
offered  (399)  you  an  original  participation  in  that 

svndicate  ? 

• 

A.  What  company  is  that? 

Q.  Electric  Power  and  Light  Corporation  which  was 
formed  in  1925  or  1926. 

A.  It  either  came  from  Mr.  Mitchell  or  Mr.  Breed, 
I  don’t  recall  which.  I  think  I  told  you  Mr.  Mitchell, 
but  it  was  one  or  the  other. 

Q.  Would  you  know  how  Mr.  Breed,  if  it  was  Mr.  Breed, 
would  come  to  have  a  participation  in  the  Electric  Power 
and  Light  Corporation? 

A.  Just  out  of  favor  to  Mr.  Breed,  that  is  all. 

Mr.  Kaufman  : — I  am  going  to  ask  Mr.  Burchill  a 
question  which  he  may  be  more  familiar  with  because 
Mr.  Tidd  testified  he  was  not  in  the  country  at  that  time. 

Mr.  Burchill,  in  1928  American  Gas  refinanced  the  old 
debentures  and  borrowed  $32,000,000  for  a  short  time, 
a  matter  of  days. 

Mr.  Burchill: — 30  days. 

Mr.  Kaufman: — 30  days? 

Mr.  Burchill: — Yes. 

Mr.  Kaufman  : — $16,000,000  was  borrowed  directly  from 
Guaranty  Trust  Company? 

Mr.  Burchill: — Yes. 

Mr.  Kaufman: — And  $16,000,000  was  borrowed  in  a 
roundabout  way.  Electric  Bond  and  Share  borrowed 
$16,000,000  (400)  from  the  Guaranty  Trust  Company 
and  then  Electric  Bond  and  Share  in  turn  loaned  that 
$16,000,000  to  the  American  Gas  and  Electric  Company. 

Was  that  latter  loan  from  Electric  Bond  and  Share 
to  American  Gas  and  Electric  collateralized? 
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Mr.  Burchill: — The  records  which  I  have  had  access 
to  and  examined  lately  indicate  to  me  it  was  not. 

Mr.  Kaufman: — Were  the  loans  by  the  bank  to  Ameri¬ 
can  Gas  and  Electric  Company  and  to  Electric  Bond 
and  Share  Company  collateralized? 

Mr.  Burchill: — Yes. 

Mr.  Ballard  : — May  I  ask  one  additional  question. 
Was  Bond  and  Share  in  that  transaction  performing  a 
financial  service  for  American  Gas  and  Electric? 

Mr.  Burchill: — Yes,  and  they  collected  a  quarter  of 
a  million  dollars  for  the  financial  services,  whatever  they 
consisted  of. 

Mr.  Kaufman: — Did  you  say  they  collected  a  quarter 
million  dollars  on  that  transaction? 

Mr.  Burchill: — For  the  refunding  operation.  No 
specific  charge  for  this. 

Mr.  Ballard: — No  specific  charge  for  this. 

Bv  Mr.  Kaufman: 

Q.  Mr.  Tidd,  you  participated  in  a  selling  group  for 
certain  stock  of  the  Lehman  Corporation.  Do  you  recall 
(401)  who  offered  you  a  participation  in  that  group? 

A.  Mr.  Groesbeck. 

Q.  The  matter  is  referred  to  in  Commission’s  Exhibit 
59. 

Mr.  Tidd,  in  your  opinion  American  Gas  and  Electric 
Company  is  and  has  been  for  the  last  five  years  an 
integrated  public  utility  system  and  does  not  run  afoul 
of  any  of  the  provisions  of  Section  11. 

Mr.  Ballard: — You  are  asking  for  a  legal  conclusion. 

Mr.  Kaufman: — Don’t  vou  want  Mr.  Tidd  to  sav  so? 

*  w 

Mr.  Ballard  : — I  am  perfectly  willing  to  have  him 
say  so. 

The  Witness: — What  is  the  question? 

Mr.  Ballard: — Read  the  question. 

(The  reporter  thereupon  read  the  pending  question  as 
recorded.) 

Mr.  Kaufman: — I  should  correct  that  at  Mr.  Burchill’s 
suggestion  to  three  integrated  systems. 
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Mr.  Ballard  : — Constituting  a  public  utility  holding 
company  system. 

The  Witness: — I  think  so.  We  tried  to  maintain  it. 

By  Mr.  Kaufman: 

Q.  Is  that  your  opinion  at  the  present  time,  Mr.  Tidd, 
that  it  conforms  to  Section  11  of  the  Public  Utility  Act? 

A.  We  think  so.  (402) 

Q.  Was  it  your  opinion  at  the  time  the  Act  was  passed 
it  conformed  to  Section  11? 

A.  I  don’t  think  Section  11  has  ever  been  passed  on 
by  the  courts,  has  it? 

Q.  I  am  talking  about  the  terms  of  Section  11.  Was 
it  the  considered  opinion  of  your  Board  after  having  been 
advised  by  counsel  upon  the  passage  of  the  Public  Utility 
Holding  Company  Act  that  American  Gas  and  Electric 
Company  conformed  to  the  standards  set  up  in  that 
section  ? 

Mr.  Ballard: — I  think  you  are  asking  the  witness  for 
a  legal  conclusion. 

Mr.  Kaufman: — I  am  asking  what  the  advice  given  by 
counsel  to  the  American  Gas  and  Electric  Company  to 
that  company’s  Board  was,  and  if  Mr.  Burchill  can  prompt 
him  it  is  all  right. 

May  I  limit  my  question  to  Section  11(b)  1,  which 
refers  to  the  geographic  set-up  of  American  Gas  and 
Electric  Holding  Company  System? 

Mr.  Ballard: — What  is  the  question?  Did  he  then 
think - 

Mr.  Kaufman: — (Interposing)  Did  the  American  Gas 
and  Electric  Board  of  Directors  at  the  time  of  the  pas¬ 
sage  of  the  Act  at  that  time  think  that  American  Gas 
and  Electric  holding  company  system  complied  with  the 
provisions  of  Section  ll(b)l?  That  is  the  geographic 
standards  set  (403)  up  for  holding  company  systems. 

The  Witness: — Well,  I  don’t  recall  the  situation.  We 
felt  that  we  could  conform  as  near  as  anybody  could 
conform  to  it,  but  it  was  a  question  then  and  the  question 
is  open  now. 


310  George  N .  Tidd,  Direct  Examination. 

By  Mr.  Kaufman: 

Q.  Did  you  feel  you  conformed  better  than  vour  co- 
defendants.  Electric  Bond  and  Share  Company,  Electric 
Power  and  Light  Company  and  American  Power  and 
Light  Company  ? 

Mr.  Ballard: — If  the  Examiner  will  excuse  the  witness 
from  making  any  comments  upon  the  status  of  other 
utility  holding  companies  under  Section  11  I  will  appre¬ 
ciate  it.  Both  in  this  case  and  in  the  Section  11  case 
we  have  tried  very  hard  to  do  that. 

Mr.  Kaufman  : — I  am  trying  to  find  out  whether  Ameri¬ 
can  Gas  and  Electric  bore  one-fifth  of  the  cost  with  these 
other  companies — 1  will  say  this  off  the  record. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

Bv  Mr.  Kaufman: 

Q.  Mr.  Tidd,  do  you  recall  whether  the  following  com¬ 
panies  were  part  of  the  Electric  Bond  and  Share  system 
at  some  time:  (404)  Central  Arizona  Light  and  Power 
Company  ? 

A.  I  think  they  were  if  that  is  the  corporate  name  of 
the  Arizona  Company. 

Q.  Montana  Power  Company? 

A.  Yes. 

Q.  Washington  Water  Power  Company? 

A.  Yes. 

Q.  Helena  Gas  and  Electric  Company? 

A.  Yes. 

Q.  Missoula  Public  Service  Company? 

A.  I  believe  so. 

Q.  I  believe  the  record  shows  you  were  on  the  Boards 
of  those  subsidiary  operating  companies? 

A.  I  was  on  the  Washington  Water  Power,  Central 
Arizona  at  one  time,  Montana,  but  I  don’t  recall  this 
Missoula  Company.  Do  you  recall  it?  That  is  true. 
I  was  on  the  Helena  Gas  and  Electric,  the  Missouri 
Public  Service  and  the  Montana  Power  Company. 
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Q.  I  refer  specifically  to  Commission’s  Exhibit  62  as 
the  source. 

A.  I  presume  it  is  correct. 

Q.  Do  you  recall  any  persons  on  the  Board  of  Directors 
of  those  companies  other  than  officers  or  directors  in 
the  Electric  Bond  and  Share  Company? 

A.  Yes,  there  was.  On  the  operating  companies  (405) 
there  was  Mr.  Kelly  of  the  Anaconda  Copper  Company. 
I  don’t  recall  the  name  of  the  others.  I  think  he  was 
made  president. 

Q.  Do  you  recall  what  company  that  was? 

A.  The  Montana  Power  Company.  John  G.  Ryan  was 
on  until  he  died  and  then  Hopkins. 

Q.  Were  those  three  names  you  mentioned  individuals 
who  were  never  officers  or  directors  of  the  Bond  and 
Share  Company  from  your  impression?  I  realize  you 
can't  remember  this  accurately  but  is  it  your  impression? 

A.  It  is  my  impression  they  had  no  affiliation  with  the 
Bond  and  Share. 

Q.  Do  you  recall  whether  the  Florida  Power  and  Light 
Company  and  the  Minnesota  Power  and  Light  Company 
and  the  Lehigh  Power  Securities  Corporation  were  sub¬ 
sidiaries  of  Electric  Bond  and  Share? 

A.  Y~es. 

Q.  I  refer  specifically  to  the  inclusion  of  the  names 
of  these  companies  in  Commission’s  Exhibit  63. 

A.  Yes. 

Q.  Do  you  recall  whether  the  Southeastern  Power  and 

Light  Company  was  at  one  time  affiliated  with  Electric 

Bond  and  Share  Svstem? 

* 

A.  I  believe  it  was.  It  is  my  impression. 

Q.  It  took  over  the  assets  of  the  Alabama  Traction 
Light  and  Power  Company?  (406) 

A.  Well,  I  don’t  know’. 

Q.  That  is  quite  all  right,  sir. 

A.  I  don’t  remember. 

Q.  I  refer  specifically  to  Commission’s  Exhibit  65  for 
the  reference  to  Southeastern  Power  and  Light  Company. 
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A.  That  is  the  system  in  Birmingham,  isn’t  it? 

Mr.  Kaufman: — May  I  ask  Mr.  Murphy  who  is  present 
in  the  room? 

The  Examiner  : — Not  for  the  purposes  of  the  record. 

Mr.  Kaufman  : — Then  I  will  do  it  through  Mr.  Burchill. 

Mr.  Burchill,  is  it  your  best  knowledge  that  Bond 
and  Share,  Bonbright  &  Company,  S.  Z.  Mitchell  and 
certain  English  interests  were  interested  in  this  South¬ 
eastern  Power  and  Light  Company,  and  that  Bond  and 
Share  came  out  of  the  transaction  after  Southeastern 
Power  and  Light  Company  went  into  Commonwealth  and 
Southern  with  approximately  5  per  cent  of  the  stock  of 
Commonwealth  and  Southern  Corporation  that  Electric 
Bond  and  Share  now  owns? 

Mr.  Burchill: — I  am  so  informed. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

The  Examiner: — On  the  record. 

By  Mr.  Kaufman: 

Q.  Mr.  Tidd,  who  was  Charlotte  D.  Tidd?  (407) 

A.  She  was  my  wife. 

Q.  Who  was  Emma  B.  Tidd? 

A.  Mv  mother. 

Q.  I  refer  specifically  to  Commission’s  Exhibit  66  for 

those  two  names.  Do  vou  recall  the  trio  account  which 
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you  had  with  Mr.  Breed  and  Dick  Sutro  of  Sutro  and 
Company  for  trading  in  stocks? 

A.  Yes,  Mr.  Sutro  was  very  anxious  to  do  a  little 
trading  with  us  and  at  his  suggestion  he  made  up  a  little 
account.  It  never  amounted  to  much,  but  it  was  there. 

Q.  I  refer  to  the  same  Exhibit  66  as  the  background  for 
that  statement. 

Who  was  Mr.  George  Willard  Tidd? 

A.  My  son. 

Q.  I  refer  particularly  to  Commission’s  Exhibit  69 
where  the  name  George  Wrillard  Tidd  was  contained.  If 
there  was  any  purchase  or  sales  of  the  securities  for  Mr. 
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George  Willard  Tidd,  confirmations  of  which  or  state¬ 
ments  of  which  appear  in  your  files,  would  it  indicate  you 
made  those  purchases  and  sales  for  him? 

A.  I  think  so. 

Mr.  Kaufman: — I  should  like  to  introduce  as  Commis¬ 
sion’s  Exhibit  89  a  statement  entitled  “Electric  Bond  and 
Share  Company  commissions  earned  on  purchases  and 
sales  of  securities  for  accounts  of  others.”  (408) 

Mr.  Ballard: — No  objection. 

Mr.  Kaufman: — That  document  was  prepared  by  the 
staff  of  Electric  Bond  and  Share  Company. 

The  Examiner  : — Received  in  evidence. 

(The  document  referred  to  was  marked  Com¬ 
mission’s  Exhibit  No.  89  and  received  in 
evidence.) 

Mr.  Ballard: — Mr.  Kaufman,  does  that  come  down  to 
the  time  when  Bond  and  Share  discontinued  that  branch 
of  its  business? 

Mr.  Kaufman  : — The  last  date  on  that  exhibit  is  1933 
and  I  understand  that  was  the  last  year  in  which  Electric 
Bond  and  Share  performed  that  service. 

By  Mr.  Kaufman  : 

Q.  I  should  now  like  to  ask  you  to  identify  some  of 
the  present  and  past  directors  of  American  Gas  and 
Electric  Company. 

I  refer  you  now  to  Commission’s  Exhibit  No.  14. 

Does  Mr.  Harrison  Williams  attend  meetings  with 
regularity? 

A.  He  has  of  late.  Prior  to  the  past  year  he  has 
been  away  a  great  deal,  out  of  the  country,  I  think.  I 
know  it  is  very  difficult  to  get  him  for  board  meetings 
sometimes. 

Q.  Mr.  Morris  W.  Stroud,  was  he,  or  is  he  connected 
with  the  UGI  System?  (409) 

A.  It  is  my  impression  Mr.  Stroud  has  severed  his  con¬ 
nection  with  UGI. 

Q.  Has  he  retired  from  business? 
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A.  He  lias  retired  and  has  been  very  ill.  He  hasn’t 
attended  with  any  regularity. 

Q.  Who  is  G.  M.  Moffatt? 

A.  Mr.  Moffatt  was  just  elected  to  the  Board  within 
the  past  few  months.  As  I  understand  he  is  Chairman 
of  the  Board  or  President  of  the  Corn  Products  Com¬ 
pany. 

Q.  Who  suggested  Mr.  Moffatt? 

A.  Mr.  Williams. 

Q.  As  a  likely  candidate? 

A.  Mr.  Williams. 

Q.  Mr.  George  A.  Elliott? 

A.  Mr.  Elliott  is  a  retired  business  man  from  Wilming¬ 
ton.  He  was  suggested  by  me.  He  has  been  a  very  old 
friend  of  ours  for  vears  and  a  stockholder. 

W 

Q.  Hoes  he  attend  meetings  regularly? 

A.  Not  of  late  now.  He  is  incapacitated  too.  I  think 
it  is  about  a  year  since  he  attended  a  meeting. 

Q.  Mr.  Robert  Cresswell  is  treasurer  of  the  New  York 
Herald  Tribune  and  represents  the  interests  which  at  the 
present  time  have  a  very  large  block  of  stock? 

A.  I  would  not  sav  he  represents  any  certain  interests. 
(410) 

Q.  Duncan  T.  Campbell.  He  is  your  operating  man  in 
Scranton? 

A.  That  is  true. 

Q.  Does  Mr.  Campbell  attend  meetings  regularly? 

A.  Yes,  every  meeting. 

Q.  Does  Richard  Breed,  III  concern  himself  particu¬ 
larly  with  the  affairs  of  the  company? 

A.  He  has  only  been  on  the  Board  for  a  few  months, 
but  he  does,  he  is  learning,  of  course,  as  fast  as  he  can. 
He  went  over  some  of  the  properties  shortly  after  his 
election  and  seems  to  be  active  and  bright. 

Mr.  Ballard: — There  are  very  substantial  holdings  of 
stock  in  the  Breed  family. 

The  Witness: — If  you  want  to  call  it  representation 
it  is  about  77,000  shares. 
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By  Mr.  Kaufman: 

Q.  Those  are  the  shares  in  the  trust? 

A.  Those  are  the  shares  in  the  trust. 

Q.  Of  which  Mr.  Mitchell  is  the  trustee  and  Mrs.  Breed 
is  co-trustee? 

A.  There  are  two  or  three  trusts.  I  don’t  know  just 
how  they  are  are  arranged. 

Q.  Was  Anson  W.  Burchard  connected  with  the  General 
Electric  Company? 

A.  I  think  when  Mr.  Burchard  died  he  was  chairman  of 
the  Board  of  General  Electric.  (411) 

Q.  Was  H.  H.  Dean  connected  with  Electric  Bond  and 
Share  Company,  or  do  you  recall  whether  he  was  ever 
connected  with  Mr.  William  A.  Bead  of  Dillon,  Read 
which  succeeded  William  A.  Read? 

A.  I  don’t  know,  I  am  sure. 

Q.  Mr.  W.  E.  Hitchcock  was  a  director  from  1907  to 
1932.  He  was  a  man  from  whom  property  had  been 
purchased,  was  he  not? 

A.  Mr.  Hitchcock  I  think  was  an  intermediary  in  the  sale 
of  the  Muncie  property  to  the  old  Electric  Company  of 
America.  He  was  President  of  the  Delaware  County  Bank 
in  Muncie. 

Mr.  Ballard: — In  Muncie,  Indiana? 

The  Witness: — In  Muncie,  Indiana. 

By  Mr.  Kaufman: 

Q.  Mr.  Hitchcock  did  not  attend  meetings  frequently, 
did  he? 

A.  It  has  been  so  many  years  ago. 

Q.  He  resigned  from  the  Board  in  1932? 

A.  Yes,  and  since  died.  I  don’t  recall.  Was  I  on 
the  Board  at  the  time  he  resigned?  I  don’t  think  so. 
He  resigned  in  ’32.  I  think  he  died.  I  don’t  think  he 
resigned. 

Q.  I  quote  from  the  record  of  our  private  conference, 
Mr.  Tidd: 

“Q.  W.  E.  Hitchcock?  (412) 
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“A.  Mr.  Hitchcock  was  a  friend  of  Mr.  Breed’s.  He 
was  President  of  one  of  the  banks  in  Muncie. 

“Q.  He  didn’t  attend  meetings  very  frequently. 

“A.  Xo,  very  seldom.” 

A.  That  mav  be  it.  I  had  better  recollection  then  than 
now. 

Q.  I  quote  from  the  same  record  in  regard  to  J.  Horace 
Harding: 

“Q.  J.  Horace  Harding? 

“A.  Yes,  I  remember  him.  He  attended  very  few  meet¬ 
ings.  I  don’t  recall  his  affiliation  at  all.  He  died,  I 
know  that. 

“Q.  Was  he  affiliated  with  Electric  Bond  and  Share? 

“A.  No,  I  don’t  think  he  was.  I  understand  he  was  a 
verv  wealthv  man.” 

*  i 

A.  That  is  my  understanding  still. 

Bv  The  Examiner: 

% 

Q.  Mr.  Tidd,  where  the  executive  committee  and  the 
officers  of  a  corporation  have  a  successful  record,  where 
they  have  been  paying  dividends  consistently  as  you  have, 
would  there  be  a  tendency  for  the  Board  of  directors 
to  place  great  confidence  in  the  executive  committee  and 
the  officers  and  find  it  unnecessary  to  exercise  very  close 
supervision  over  the  acts  of  the  officers  and  the  executive 
committee?  (413) 

A.  Well,  a  company  that  has  been  successful  and  have 
confidence  in  the  management,  usually  do  not  go  into  the 
details  to  the  extent  they  would  if  the  company  was  not 
paying  dividends  or  in  trouble  financially. 

Q.  In  a  case  like  that  I  assume  a  good  many  of  the 
directors  might  not  feel  it  as  essential  for  them  to  turn 
up  at  directors  meetings  as  otherwise? 

A.  That  is  true,  yes. 

Bv  Mr.  Kaufman: 

Q.  Mr.  James  D.  Mortimer  was  an  engineer  and  officer 
of  Electric  Bond  and  Share  Company,  was  he  not? 

A.  At  one  time,  yes. 
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Q.  Was  lie  one  of  the  men  who  made  the  inspection  of 
the  American  Gas  properties,  rather  of  the  Electric  Com¬ 
pany  of  America  properties  when  those  properties  went 
into  American  Gas  System? 

A.  I  was  at  Marion  when  the  inspection  was  made. 
The  man  that  made  the  inspection  was  Mr.  Dame.  I 
never  knew  Mr.  Mortimer  there  on  the  inspection.  He 
may  have  been  on  some  other  properties  without  my 
knowledge. 

Q.  Mr.  Frank  P.  Hunter  was  your  assistant  treasurer? 

A.  Yes. 

Q.  And  assistant  to  Mr.  Ball? 

A.  Yes. 

Q.  I  have  just  asked  you,  Mr.  Tidd,  whether  Mr.  (414) 
Frank  P.  Hunter  was  a  fill-in  on  the  Board  of  Directors. 

A.  I  think  vou  could  consider  him  so.  He  was  with  the 
Electric  Company  of  America  and  the  AG&E  for  years. 

Q.  Was  Mr.  Jeffers  a  fill-in? 

A.  Yes. 

Q.  Mr.  A.  E.  Smith  was  a  member  of  the  Electric  Bond 
and  Share  organization,  was  he  not? 

A.  Yes,  I  think  so. 

Q.  Did  Mr.  Tilney  become  a  director  of  American  Gas 
through  Mr.  Mitchell? 

A.  That  was  before  mv  time.  I  could  not  saw 

* 

Q.  Mr.  M.  J.  Warner  was  a  son-in-law  of  Mr.  A.  M. 
Young? 

A.  That  is  true. 

Q.  And  was  on  the  Board  for  a  few  years? 

A.  Y’es. 

Q.  Did  he  succeed  Mr.  Young  on  the  Board? 

A.  It  is  my  impression  he  did. 

Q.  Representing  the  same  interest? 

A.  Y'es. 

Mr.  Kaufman: — That  is  all. 

Mr.  Ballard: — Mr.  Tidd,  I  am  going  to  ask  you  about 
three  questions  if  you  will  let  me,  but  before  I  do  and  in 
order  to  eliminate  two  or  three  others  that  I  may  ask 
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you .  I  am  going  to  ask  Mr.  Kaufman,  if  I  may  make  this 
state-  (415)  meat  for  the  record  and  whether  he  will 
agree  it  is  a  fact. 

Mr.  Kaufman  in  the  early  part  of  his  examination  of 
Mr.  Tidd  referred  to  three  loans  which  had  been  made 
by  American  Gas  and  Electric  Company  to  subsidiaries 
of  Electric  Bond  and  Share,  three  loans  where  one  of 
approximately  $2,000,000  made  on  September  29,  1927, 
to  Electric  Power  and  Light  Company;  one  $4,300,000 
made  on  September  30,  1927,  to  American  Power  and 
Light ;  one  of  $6,000,000  made  in  October,  1926,  to  Ameri¬ 
can  Power  and  Light. 

I  would  like  to  state  for  the  record  the  documents 
already  in  evidence  show  those  loans  were  collateralized 
and  bore  interest  and  that  it  is  a  fact  that  they  were  all 
repaid  in  full. 

Mr.  Kaufman: — That  is  satisfactory. 

Cross  Examination. 

By  Mr.  Ballard: 

Q.  Mr.  Tidd,  do  you  remember  explaining  to  Mr.  Kauf¬ 
man  in  the  last  four  or  five  years  of  the  20 ’s  it  was  the 
policy  of  your  company  and  your  personal  policy  to  build 
up  cash  resources  and  get  your  company  in  a  strong 
financial  position,  and  in  your  opinion  that  helped  you 
carry  so  well  through  the  depression? 

A.  Yes,  indeed.  One  thing  I  do  watch  is  the  cash  ac¬ 
count.  Cash  is  about  the  best  insurance  I  know  of,  cash 
in  the  bank  subject  to  check. 

Q.  My  recollection  is  that  prior  to  the  depression  (416) 
the  last  time  you  had  occasion  to  have  financial  services 
in  connection  with  the  issue  of  new  securities  was  the 
important  financing  done  in  1928.  Is  that  right?  The 
last  time  before  the  depression? 

The  Witness: — What  was  that? 

Mr.  Ballard: — Read  the  question,  please. 

(The  reporter  thereupon  read  the  pending  question  as 
recorded.) 
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The  Witness: — I  think  it  is,  yes. 

By  Mr.  Ballard: 

Q.  And  in  that  transaction  Bond  and  Share  Company 
■\vas  employed  to  furnish  financial  or  fiscal  services  and 
paid  for  it? 

A.  That  is  right. 

Q.  Is  it  true  that  the  next  time  your  company  or  any 
of  its  subsidiaries  came  to  issue  new  securities  was  not 
until  1937? 

A.  That  is  right. 

Q.  And  is  it  true  that  Electric  Bond  and  Share  Com¬ 
pany  or  no  company  connected  with  it  was  engaged  to 
perform  or  did  perform  any  financial  or  fiscal  services  in 
connection  with  your  1937  financing? 

A.  That  is  true. 

Q.  Mr.  Burchill  testified - 

The  Examiner: — (Interposing)  Let  me  clear  that  up  a 
(417)  bit,  that  neither  Electric  Bond  and  Share  nor  its 
subsidiaries  performed  financial  services  in  the  1937 
refunding. 

Mr.  Ballard: — Or  subsequently,  as  Mr.  Burchill  has 
testified. 

The  Examiner: — Yes. 

By  Mr.  Ballard: 

Q.  Mr.  Burchill  testified  at  page  163  of  the  transcript 
as  follows: 

“It  (National  Securities  Act)  convinced  us  on  the  staff 
that  the  financing  to  occur  any  time  thereafter  was  going 
to  be  of  a  totally  different  pattern  from  that  which  had 
existed  back  in  other  days  prior  to  1930,  and  it  convinced 
us  that  it  was  necessary  for  us  on  the  staff,  and  highly 
desirable,  to  acquaint  and  qualify  ourselves  to  perform 
financing  services  for  ourselves. 

“That  decision  was  reached  in  the  period  from  1932 
through  1933  and  became  a  fixed  conviction  with  us  in 
1933.” 

Do  you  agree  that  testimony  of  Mr.  Burchill  is  substan¬ 
tially  accurate? 
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A.  Correct. 

Q.  Has  the  company  so  equipped  itself  to  perform  for 
itself  its  financial  services? 

A.  It  has.  (418) 

Q.  I  take  it  that  situation  is  under  your  immediate 
supervision  and  under  or  with  .Mr.  Burchill  and  others? 

A.  That  is  right. 

Q.  You  consider  it  is  adequately  staffed? 

A.  I  think  so. 

Q.  Now  Mr.  Kaufman  asked  vou  whether  vour  relations 

with  Mr.  Groesbeck,  the  chairman  of  your  Board,  and 

of  vour  executive  committee,  were  anv  different  from 
*  • 

your  relations  with  Mr.  S.  Z.  Mitchell  when  he  was 
chairman  of  vour  Board  and  executive  committee. 

I  think  vou  indicated  generally  in  vour  answer  that 
there  was  no  difference  in  this  relationship. 

A.  Xo  difference  in  the  relationship  except  the  fact 
we  are  not  using  outside  people  for  financing  or  Bond 
and  Share  any  more.  Of  course  that  makes  the  relation¬ 
ship  somewhat  different. 

Q.  There  was  no  change  in  the  by-laws? 

A.  Xo  change  in  by-laws. 

Qj  But  when  Mr.  Mitchell  was  chairman  of  the  Board 
Bond  and  Share  of  which  he  was  also  chief  officer  was 
customarilv  emploved  as  the  financial  agent  of  vour 
company  to  perform  services  for  your  company  in  con- 
7iection  with  financing.  Is  that  true? 

A.  That  is  true.  (419) 

Q.  That  has  not  been  true  since  Mr.  Groesbeck  has 
been  chairman? 

A.  Xot  to  any  extent. 

Q.  That  necessarily  must  have  made  a  verv  marked 
change  in  the  factual  relationship  although  none  in  the 
financial  or  by-law  situation? 

A.  That  is  true. 

Mr.  Ballard: — That  is  all. 

•  •••••• 
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Before  the  Securities  and  Exchange  Commission. 

File  No.  31-425. 

In  the  Matter  of 

American  Gas  and  Electric  Company. 

Hearing  on  application  pursuant  to  Section  2(a)(8)  of 
the  Public  Utility  Holding  Company  Act  of  1936. 

Hearing  Room  1101, 

Securities  and  Exchange  Commission  Building, 
Washington,  D.  C. 

Friday,  June  21,  1940. 

Met,  pursuant  to  adjournment,  at  10  o’clock  A.  M. 
Before : 

Raoul  Berger,  Trial  Examiner. 

Appearances : 

As  heretofore  noted.  (421) 

Proceedings. 

The  Examiner: — Are  you  ready,  Mr.  Kaufman? 

Mr.  Kaufman: — Yes,  sir.  Mr.  Murphy,  if  you  please. 

Samuel  W.  Murphy  a  witness  called  on  behalf  of  the 
Commission,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Examiner  : — Will  you  give  the  reporter  your  name  ? 
The  Witness: — Samuel  W.  Murphy,  237  Raymond 
Avenue,  South  Orange,  New  Jersey. 

Direct  Examination. 

By  Mr.  Kaufman: 

Q.  Mr.  Murphy,  you  are  the  vice  president  of  the 
Electric  Bond  and  Share  Company? 

A.  I  am. 

Q.  You  generally  have  charge  of  dealings  with  govern¬ 
ment  agencies  for  the  Electric  Bond  and  Share  Company? 
A.  Yes. 
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Q.  You  first  came  with  the  Electric  Bond  and  Share 
Company  in  1923  as  a  member  of  the  legal  department  ? 

A.  That  is  correct. 

Q.  Prior  to  that  time,  you  had  been  connected  with 
a  law  firm  of  Simpson,  Thacher  and  Bartlett,  from  1919 
to  1923? 

A.  That  is  correct.  (422) 

Q.  Are  you  the  Mr.  Murphy  that  handled  the  big 
Shanghai  deal  for  the  Electric  Bond  and  Share  Svstem? 

A.  Yes,  I  was  in  Shanghai  and  bought  the  property 
there. 

Q.  Electric  Bond  and  Share  Company  was  organized 
in  1905  for  the  purpose  of  assisting  in  the  development 
of  public  utility  companies,  was  it  not,  Mr.  Murphy? 

A.  That  is  correct. 

Q.  Was  Mr.  Sidney  Z.  Mitchell  its  principal  officer 
from  almost  the  beginning  of  the  company? 

A.  That  is  mv  recollection. 

Q.  Your  recollection  as  long  as  you  have  been  con¬ 
nected  with  the  company,  and  your  knowledge  as  gleaned 
from  the  corporate  records  and  discussions  with  other 
members  of  the  corporation  prior  to  that  time? 

A.  That  is  a  fair  statement. 

Q.  Was  Mr.  Mitchell  primarily  an  operating  man,  a 
financial  man,  or  a  promoter? 

A.  I  would  say  that  Mr.  Mitchell  was  primarily  inter¬ 
ested  in  the  Electrical  development  of  the  country.  I 
would  like  to  add  that  Mr.  Mitchell  was  one  of  those 
rare  people  who  seemed  to  be  good  at  everything  he  did. 
He  seemed  to  be  as  good  a  lawyer  as  most  lawyers,  as 
(423)  good  an  engineer  as  most  engineers,  as  good  a 
financial  man  as  most  financial  men;  in  fact,  I  would 
describe  him  as  a  well  rounded,  well  integrated 
personality. 

The  Examiner: — In  short,  you  would  say  that  he  kept 
his  finger  on  operating,  financial,  and  promotional 
activities  ? 
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The  Witness: — \es,  I  think  that  is  a  fair  statement, 
and  on  all  other  matters  connected  with  his  business. 

By  Mr.  Kaufman: 

Q.  M  ould  you  say  that  Mr.  Mitchell  was  a  dominating 
influence  in  the  Electric  Bond  and  Share  Company  up 
until  the  time  he  retired  in  1933,  and  of  the  Electric 
Bond  and  Share  System? 

A.  Mr.  Mitchell,  of  course,  was  the  first  executive 
officer  of  the  Electric  Bond  and  Share  for  a  great  many 
years.  He  was  a  man  of  real  ideas  and  charming  per¬ 
sonality.  Any  such  combination,  plus  the  position  which 
he  held,  would  of  course  make  him  the  leader  among 
the  group  of  men  with  whom  he  worked. 

Q.  Was  Mr.  Mitchell  considered  a  protege  of  Mr.  C.  A. 
Coffin,  Mr.  Coffin  having  been  connected  with  the  General 
Electric  Company,  and  one  of  the  founders  of  the  General 
Electric  Company?  (424) 

A.  I  don’t  think  Mr.  Mitchell  would  be  considered  the 
protege  of  Mr.  Coffin  in  the  sense  of  somebody  who 
Mr.  Coffin  picked  out  as  a  young  man  out  of  school  to 
bring  along.  Mr.  Mitchell  came  to  the  attention  of  Mr. 
Coffin  when  he  was  employed  by  Mr.  Coffin  by  reason 
of  the  excellent  .job  which  he  did. 

Q.  Throughout  the  history  of  Electric  Bond  and  Share 
Company  up  to  the  period  of  1925,  Electric  Bond  and 
Share  Company  was  controlled  entirely  by  the  General 
Electric  Company,  was  it  not? 

A.  Electric  Bond  and  Share  Company  during  that 
entire  period  was  a  subsidiary  of  the  General  Electric 
Company  which  had  a  majority  of  its  voting  stock,  as 
I  recall  it. 

Q.  Mr.  Mitchell  throughout  that  period  was  thus  legally 
subject  to  the  control  of  the  General  Electric  organization? 

The  Examiner: — What  do  you  mean,  “legally,”  Mr. 
Kaufman  ? 

Mr.  Kaufman: — In  the  performance  of  his  duties  as 
president  of  Electric  Bond  and  Share  Company,  and 
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as  a  matter  of  fact  in  so  far  as  his  entire  status  with 
Electric  Bond  and  Share  was  concerned  he  was  subject 
to  the  control  or  power  of  the  control  of  General  Electric 
Company.  (425) 

The  Examiner: — In  the  sense  you  mean  that  the  ma¬ 
jority  stockholder  could  control,  by  virtue  of  the  power  to 
remove  from  office? 

Mr.  Kaufman: — In  the  sense  that  he  was  acting  as  an 
employee  for  someone  else’s  company. 

The  Witness: — I  haven’t  practiced  law  for  about  four 
years,  Mr.  Kaufman.  My  understanding  is  that  the  presi¬ 
dent  of  the  corporation  is  responsible  to  its  Board  of 
Directors. 

By  Mr.  Kaufman: 

Q.  And  who  are  the  Board  of  Directors  responsible  to, 
Mr.  Murphy  ? 

A.  I  suppose  the  Board  of  Directors  are  responsible  to 
all  the  stockholders  and  security  holders,  whether  ma¬ 
jority  or  minority. 

Q.  Was  it  your  recollection  that  General  Electric  Com¬ 
pany  owned  pretty  nearly  100  per  cent  of  the  stock  of 
Electric  Bond  &  Share  Company? 

A.  Xo,  my  recollection  is  there  was  a  substantial  amount 
of  stock  outstanding  in  the  hands  of  the  public,  preferred 
stock. 

The  Examiner: — In  terms  of  percentage,  how  much  out¬ 
standing  stock  was  in  hands  other  than  General  Electric 
Company  ? 

The  Witness: — My  recollection  is  something  like  30  or 
40  per  cent.  (426) 

By  Mr.  Kaufman: 

Q.  Is  that  non-voting  preferred  stock,  or  voting  pre¬ 
ferred  stock? 

A.  I  think  it  was  voting  preferred  stock.  The  record 
will  easily  show  that. 

The  Examiner: — Is  it  a  fair  statement  to  say  that  a 
majority  stockholder  who  controls  from  60  to  70  per  cent 


Samuel  W.  Murphy ,  Direct  Examination.  325 

of  the  voting  power  controls  the  Board  of  Directors  and 
therefore  can  more  or  less  guide  the  destinies  of  the 
company,  Mr.  Murphy? 

The  Witness: — I  think,  Mr.  Examiner,  that  is  a  very 
difficult  question  to  answer  as  a  general  statement.  I 
think  it  would  all  depend  upon  the  people  who  are  on  the 
Board  of  Directors.  Clearly,  if  the  members  of  the  Board 
of  Directors  are  employees  of  the  majority  stockholder, 
the  answer  to  your  question  is  yes. 

The  Examiner: — You  mean  employees  in  addition  to 
being  directors? 

The  Witness: — Yes,  sir.  Clearly,  on  the  other  hand, 
if  the  directors  of  the  subsidiary  company  are  people  of 
substance  and  character  and  have  no  connection  with 
either  the  parent  or  the  subsidiary,  except  as  a  director 
of  the  subsidiary,  I  should  think  the  answer  would  be  no. 

The  Examiner: — I  have  no  doubt  that  even  independent 
directors  who  diverged  from  the  desires  or  needs  of  the 
majority  stockholder  would  find  themselves  removed  in 
due  course?  (427) 

The  Witness: — I  have  doubt  of  that.  Mr.  Examiner, 
because  in  my  judgment  a  majority  stockholder  can  not 
run  the  company  or  force  the  directors  to  run  the  com¬ 
pany  contrary  to  the  interests  of  the  minority.  At 
least,  that  has  been  my  practical  experience  in  my  busi¬ 
ness  life. 

By  Mr.  Kaufman: 

Q.  I  believe  you  told  me  in  the  past,  Mr.  Murphy, 
that  all  of  the  common  stock,  as  distinguished  from  all 
the  voting  stock  of  the  Electric  Bond  and  Share  Com¬ 
pany,  was  owned  by  the  General  Electric  Company? 

A.  That  is  correct. 

Q.  Would  this  previous  statement  you  have  made  to 
me  accurately  portray  your  appraisal  of  Mr.  Mitchell’s 
status  with  relation  to  General  Electric  Company: 

“Q.  Mr.  Mitchell,  then,  was  in  the  Electric  Bond  and 
Share  Company  and  was  in  the  position  of  leadership 
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that  you  indicated  through  the  sufferance  of  the  Gen¬ 
eral  Electric  Company  in  so  far  as  the  actual  legal  status 
of  affairs  was  concerned. 

“Mr.  Murphy: — Yes,  if  you  want  to  give  it  that  con¬ 
notation.  Of  course,  that  theory  is  that  if  people  are 
fundamentally  honest  and  capable,  they  are  permitted  to 
continue  in  the  task  to  which  they  are  assigned”? 

A.  Yes,  I  think  that  is  correct. 

Q.  Was  Mr.  Mitchell  or  Electric  Bond  and  Share  Com¬ 
pany  (428)  the  organizer  of  American  Gas  &  Electric 
Company  ? 

A.  My  recollection  is  that  the  Electric  Bond  and  Share 
Company  and  several  other  people  organized  American 
Gas  and  Electric. 

Q.  Can  I  refresh  your  recollection  by  a  previous  state¬ 
ment  which  you  made  to  me  in  answer  to  a  similar 
question : 

“Mr.  Murphy: — I  would  say  it  was  the  Electric  Bond 
and  Share  Company,  as  I  think  it  is  stated  in  this  stipu¬ 
lation  that  American  Gas  &  Electric  Company  was  one 
of  the  earliest  holding  companies  organized  by  Electric 
Bond  and  Share  Company”? 

A.  I  think  it  is  so  stipulated  in  the  stipulation.  I  think 
it  is  so  stated  in  the  stipulation  in  the  case  of  the  Securi¬ 
ties  and  Exchange  Commission  against  Electric  Bond  and 
Share  Company,  et  al. 

Q.  What  was  the  second  holding  company  organized 
by  Electric  Bond  and  Share  Company? 

A.  American  Power  and  Light  Company. 

Q.  American  Gas  and  Electric  Company  started  off  in 
the  old  days  with  its  own  service  organization  which  was 
brought  over  from  the  Electric  Company  of  America? 

A.  My  understanding  is  that  is  correct. 

Q.  At  that  time  Electric  Bond  and  Share  Company  did 
not  have  a  technical  operating  organization? 

A.  I  don’t  think  so. 

Q.  Did  you  know  Mr.  R.  E.  Breed?  (429) 
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A.  Yes,  sir. 

Q.  When  you  were  associated  with  the  firm  of  Simpson, 
Thacher  and  Bartlett,  did  you  do  legal  work  for  the 
American  Gas  and  Electric  Company? 

A.  Yes,  I  did. 

Q.  Did  you  do  personal  legal  work  for  Mr.  Breed? 

A.  Yes,  I  did. 

Q.  Would  you  say  that  Mr.  Breed  stood  in  approxi¬ 
mately  the  same  relationship  to  Mr.  Mitchell  that  Mr. 
Mitchell  did  in  the  early  days  to  Mr.  Charles  A.  Coffin  of 
General  Electric  Company? 

A.  Well,  I  notice  that  I  did  state  that  in  the  pre¬ 
liminary  examination,  as  I  reread  mv  testimony  this  morn- 
ing.  I  would  like  to  amend  that  statement  by  saying 
that  I  think  the  relationship  between  Mr.  Breed  and  Mr. 
Mitchell  was  of  a  different  nature  than  that  between  Mr. 
Mitchell  and  Mr.  Coffin.  Mr.  Coffin  of  course  was  an  im¬ 
portant  officer  and  a  majority  stockholder  of  the  Electric 
Bond  and  Share  Company  and  as  such  was  entitled  to  a 
great  deal  of  information  about  the  operation  of  the 
company.  Mr.  Mitchell,  as  I  recall  it,  at  that  time  was 
chairman  of  the  Board  of  the  American  Gas  and  Electric 
Company  and  on  the  Board  of  Directors  of  the  American 
Gas  and  Electric  Company  and  the  relationship  between 
Mr.  Breed  and  Mr.  Mitchell  was  the  relationship  that 
exists  between  two  officers  of  the  same  corporation  and 
two  (430)  directors  of  the  same  corporation,  plus  the  fact 
that  Mr.  Mitchell  was  the  chief  executive  officer  of  the 
corporation  which  from  time  to  time  rendered  financial 
service  to  the  American  Gas  and  Electric  Company. 

Mr.  Ballard : — Might  I  ask  whether  Bond  and  Share 
at  the  time  concerning  which  the  witness  is  speaking 
owned  the  majority  of  the  voting  stock  of  American  Gas 
and  Electric? 

The  Witness: — No,  on  the  contrary  its  percentage  was 
very  small,  some  S  or  9  per  cent. 
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By  Mr.  Kaufman: 

Q.  Electric  Bond  and  Share  Company  came  out  of  the 
organization  of  American  Gas  and  Electric  Company  with 
about  S  per  cent,  is  that  not  so,  Mr.  Murphy? 

A.  I  think  that  is  correct,  Mr.  Kaufman. 

Q.  That  8  per  cent  was  acquired  for  no  cash? 

A.  The  record  will  show  the  consideration  for  which 
it  was  acquired.  I  think  your  statement  is  correct. 

Q.  That  S  per  cent  was  subsequently  increased  to  IS 
per  cent  or  thereabouts? 

A.  That  is  correct,  Mr.  Kaufman. 

Q.  That  18  per  cent  was,  how  would  you  say  that  was 
acquired,  the  difference  between  8  per  cent  and  IS  per 
cent,  and  approximately  what  period? 

A.  My  recollection  is,  Mr.  Kaufman,  that  the  bulk  of 
it  was  acquired  in  1920  and  in  1030  through  two  dif¬ 
ferent  (431)  operations.  One  was  the  consolidation  or 
merger  of  the  Electric  Investors,  which  owned  some 
American  Gas  and  Electric  Company  stock  in  Septem¬ 
ber,  1020,  and  the  other  was  through  open  market  pur¬ 
chases  subsequent  to  the  famous  October  and  November 
break  in  the  stock  market  in  1020. 

O.  Do  vou  recall  a  statistical  analvsis  bv  a  member  of 
•  •  * 

the  staff  of  the  Federal  Trade  Commission  which  was 
presented  to  the  Federal  Trade  Commission  during  the 
course  of  those  proceedings  which  indicated  that  Electric 
Bond  and  Share  Company  had  acquired  72  per  cent  of 
its  holdings  of  the  American  Gas  and  Electric  Company 
as  a  result  of  stock  dividends  and  split-ups  of  that  original 
8  per  cent  acquired  at  the  organization  of  the  company? 

A.  If  you  will  show  me  that,  I  will  be  glad  to  refresh 
your  recollection,  Mr.  Kaufman. 

By  Mr.  Ballard: 

Q.  But  stock  so  acquired  couldn’t  change  the  percent¬ 
age  of  the  holdings  of  the  Electric  Bond  and  Share 
Company  in  American  Gas  and  Electric  Company? 

A.  Not  in  any  degree,  no. 
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The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Kaufman: — I  said  that  72  per  cent  of  the  stock  of 
American  Gas  and  Electric  Company  which  was  owned 
by  Electric  Bond  and  Share  Company  at  the  time  of 
the  Federal  Trade  Commission  investigation  was  ac¬ 
quired  at  no  cost.  (432) 

The  Examiner  : — Off  the  record. 

(Discussion  off  the  record.) 

The  Witness: — Is  my  understanding  correct,  Mr.  Kauf¬ 
man,  that  you  are  saying  that  the  Federal  Trade  Com¬ 
mission  investigation  said  that  the  72  per  cent  of  the 
8  per  cent  was  acquired  at  no  cost? 

Mr.  Kaufman: — Yes,  sir,  that  is  correct,  sir,  yes. 

The  Witness: — I  don’t  know,  but  if  you  will  show  me 
the  Federal  Trade  Commission  reports,  I  shall  be  glad 
to  refresh  my  recollection. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mu.  Kaufman: 

Q.  Mr.  Murphy,  do  you  recall  what  the  date  of  the 
Federal  Trade  Commission  hearings  on  the  Electric 
Bond  and  Share  Company  was  approximately? 

A.  There  were  two  or  three  hearings,  as  I  recall  it, 
on  the  Electric  Bond  and  Share  Company,  and  I  think 
they  were  somewhere  around  1931,  1932  and  1933.  Now, 
I  can  not  recall  definitely. 

Q.  Would  you  say  that  Mr.  Mitchell,  while  you  knew 
him,  was  very  activelv  interested  himself  in  the  affairs 
of  the  American  Gas  and  Electric  Company? 

A.  Yes,  Mr.  Mitchell  was  interested  in  everything  with 
which  he  was  connected.  (433) 

Q.  Did  Mr.  Mitchell  keep  very  close  supervision  over 
persons  who  held  responsibility  in  the  Electric  Bond  and 
Share  organization,  or  was  he  a  man  who  delegated 
duties,  once  lie  had  acquired  confidence  in  a  person? 

A.  I  would  think  the  latter  is  a  fair  statement. 
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Q.  What  was  the  technique  through  which  Mr.  Mitchell 
would  acquaint  himself  with  the  progress  of  affairs  under 
the  supervision  of  some  such  person? 

A.  i  Well,  he  was  accustomed  to  get  ahold  of  such  person 
and  talk  to  him  for  a  long  time  and  ask  him  all  sorts  and 
kinds  of  questions  about  the  problems  to  find  out  the 
reactions  of  the  particular  individual  and  then,  if  Mr. 
Mitchell  were  satisfied  with  those  reactions,  he  was  apt 
to  be  contented  and  turn  to  something  else. 

Q.i  Did  those  conferences  or  interrogations  occur  fre¬ 
quently  or  at  more  or  less  scattered  periods? 

A.  Normally  they  would  be  at  more  or  less  scattered 
periods.  On  the  other  hand,  if  the  gentleman  was  handling 
a  matter  that  was  of  particular  interest  at  the  moment 
to  Mr.  Mitchell,  he  was  apt  to  be  interrogated  quite 
frequently. 

Q.  Do  you  recall  of  such  meetings  dealing  with  the 
financial  affairs  of  the  American  Gas  &  Electric  Company? 

A.  Yes. 

Q.  With  the  officers  and  or  directors  of  American  Gas 
and  Electric  Company?  (434) 

A.  Yes,  I  think  I  can  recall  some  conferences  between 
Mr.  Mitchell  and  Mr.  Breed,  Mr.  Tidd,  Mr.  Milliken,  Mr. 
Ball. 

Q„  Were  those  meetings  outside  of  formal  meetings 
of  the  Executive  Committee  or  the  Board  of  Directors? 

A.  I  think  so,  yes. 

Qi  Were  you  present  at  any  of  them? 

A.  I  think  I  was  present  at  one  or  two,  yes. 

Q.  You  never  found  Mr.  Mitchell  dominating  in  any 
sense;  you  always  found  him  in  your  dealings  with  him 
an  “inspiring  leader”? 

A.  Yes,  sir. 

Q.  The  Electric  Bond  and  Share  Company  and  com¬ 
panies  in  its  holding  company  system  have  been  dis¬ 
tinguished  somewhat  in  their  financial  structure  by  the 
existence  of  100  year  debentures.  To  your  knowledge, 
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is  that  a  peculiarity  of  the  Electric  Bond  and  Share 
System,  or  can  you  think  of  other  holding  company  sys¬ 
tems  that  have  similar  securities? 

A.  I  can  not  at  the  moment,  Mr.  Kaufman.  Of  course, 
that  is  very  easily  checked  from  the  material  that  has 
been  filed  with  the  Securities  and  Exchange  Commission 
under  the  various  regulations  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935. 

Q-  However,  in  your  experience  as  a  financial  vice 
president  of  Electric  Bond  and  Share  Company  and  in 
your  travels  up  and  down  Wall  Street,  you  have  not 
encountered  any  100  year  (435)  debentures  of  any  public 
utility  holding  companies  that  you  can  remember,  out¬ 
side  of  those  in  the  Electric  Bond  and  Share  Svstem? 

•> 

A.  Since  1  have  been  financial  vice  president  of  the 
Electric  Bond  and  Share  Company  or,  rather,  of  EBASCO 
Services,  Inc.,  which  is  since  February  1,  1937,  the  sale 
of  100  year  debentures  has  not  been  particularly  popular. 

Mr.  Ballard: — I  would  like  to  make  a  statement  en¬ 
tirely  off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  Do  you  know  that  American  Gas  and  Electric  Com¬ 
pany  had  100  year  debentures? 

A.  Yes,  1  had  seen  it  in  the  papers. 

Q.  Well,  Mr.  Murphy,  as  vice  president,  financial  vice 
president,  of  Electric  Bond  and  Share  Company,  you 
were  performing  one  of  the  so-called  “Fiscal  Duties” 
that  Electric  Bond  and  Share  Company  was  performing 
for  the  American  Gas  and  Electric  Company? 

A.  No,  I  never  performed  such  duty.  I  have  been 
financial  vice  president  of  EBASCO  Services,  Inc.,  only 
since  February  1,  1937. 

Q.  Well,  did  you  not  work  on  the  legal  phase  of  those 
American  Gas  &  Electric  Company  finances  under  the 
supervision  of  Mr.  Farrar,  who  was  the  vice  president  in 
charge  of  finances  (436)  preceding  you? 
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A.  I  worked  on  one  or  two,  yes. 

By  Mr.  Ballard: 

Q.  Can  you  date  that? 

A.  My  recollection  is,  Mr.  Ballard,  I  did  some  tax 
work  on  the  Appalachian  Reorganization  back  in  1926 
or  1927.  1  also  did  some  tax  work  on  the  division  of 

the  Stanton  plant  in  connection  with  the  Scranton  Electric 
Company  and  the  Pennsylvania  Power  &  Light  Company 
financial  transactions  in  1926  or  1927. 

By  Mr.  Kaufman: 

Q.  The  Ebasco  Service  Company  or  Electric  Bond  and 
Share  Company  gets  complete  and  periodic  reports  of 
the  financial  condition  of  American  Gas  and  Electric 
Company,  does  it  not? 

A!  Ebasco  Services,  Inc.,  gets  no  reports  from  Ameri¬ 
can  Gas  and  Electric  Company. 

Q..  Electric  Bond  and  Share  Company  does? 

A.  I  have  not  seen  any,  no,  sir. 

The  Examiner: — Are  you  referring,  Mr.  Kaufman,  to 
reports  other  than  those  usually  sent  to  stockholders? 

Mr.  Kaufman: — Xo,  I  am  referring  to  the  usual  public 
reports. 

The  Witness: — Oh,  yes,  we  get,  of  course  Electric 
Boiid  and  Share  Company,  as  stockholders,  gets  the  same 
reports  (437)  that  other  stockholders  get. 

By  Mr.  Kaufman: 

Q.  So  you  do  have  knowledge,  in  addition  to  that  which 
you  read  in  the  papers  about  the  American  Gas  and  Elec¬ 
tric  System? 

A.  Yes,  Mr.  Kaufman.  I  suppose  that  is  correct. 

Q.  Was  Mr.  Floyd  Odium  the  head  of  the  Legal  Depart¬ 
ment  of  Electric  Bond  and  Share  Company? 

A.  He  was  when  I  went  there,  yes,  sir. 

Q.  Do  you  recall  Mr.  Odium  working  on  legal  affairs 
of  the  American  Gas  and  Electric  Company? 

A.  Yes,  on  the  two  matters  that  I  have  mentioned, 
Mr.  Odium  is  the  gentleman,  as  I  recall,  who  asked  me  to 
test  them  taxwise. 

Q.  Was  Mr.  Odium  a  member  of  a  firm  at  that  time? 
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A.  No,  we  might  more  properly — our  department  might 
more  properly  have  been  designated  perhaps  house  counsel. 

Q.  Analogous  to  the  firm  of  Reed  &  Priest,  which  is 
presently  house  counsel  and  is  part  of  the  Ebasco  Services 
unit? 

A.  Yes,  except  that  we  did  not  have  a  separate  firm 
name  and  separate  organization. 

Q.  The  big  stuff  and  the  complicated  stuff  went  to 
Simpson,  Thacher  and  Bartlett? 

A.  I  wouldn’t  exactly  put  it  that  way,  Mr.  Kaufman, 
because  I  was  a  member  of  the  legal  department  of  the 
Electric  (438)  Bond  and  Share  Company.  May  I  rather 
say - 

Q.  Let  us  make  it  the  big  stuff. 

A.  May  I  rather  say  that  the  overflow  went  to  Simp¬ 
son,  Thacher  and  Bartlett. 

Q.  During  the  time  when  you  were  working  under  the 
supervision  of  Mr.  Farrar  and  Mr.  Farrar  was  handling 
finances  for  the  American  Gas  and  Electric  Company, 
was  it  your  impression  that  the  American  Gas  and  Elec¬ 
tric  staff  was  competent  to  handle  its  own  financing? 
I  refer  to  the  years  about  1928,  1929,  and  thereabouts. 

A.  Well - 

Q.  May  I  add  here  for  the  Trial  Examiner’s  informa¬ 
tion  that  Mr.  Groesbeck,  the  chairman  of  the  Board  of 
Electric  Bond  and  Share  Company  is  at  the  present  time 
recuperating  from  a  rather  serious  illness.  I  had  in¬ 
tended  to  call  Mr.  Groesbeck  to  testify  in  this  proceeding. 
Mr.  Groesbeck  possibly  is  more  intimately  acquainted 
with  the  affairs  of  the  American  Gas  and  Electric  Com¬ 
pany  from  the  viewpoint  of  the  Electric  Bond  and  Share 
Company,  and  Mr.  Murphy  is  attempting  to  substitute  for 
Mr.  Groesbeck  in  the  best  possible  fashion,  so  as  to  avoid 
inconveniencing  Mr.  Groesbeck  or  retarding  his  rapid 
recovery. 

The  Examiner: — Will  you  read  the  last  question  to  the 
witness  ? 
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(Whereupon  the  question  was  read.)  (439) 

The  Witness: — I  don’t  know  whether  it  is  an  accurate 
expression  to  say  that  Mr.  Farrar,  or  the  Electric  Bond 
and  Share  Company,  handled  the  financing  of  the  Ameri¬ 
can  Gas  and  Electric  Company.  My  conception  of  the 
relationship  was  more  nearly  that  of  a  financial  vice 
president,  that  is,  somebody  who  could  give  advice  and 
suggestions  and  help  on  financial  matters  to  the  American 
Gas  and  Electric  Company  officers  and  directors,  and  then 
carry  out  some  of  the  details  and  the  negotiations  of  the 
financing  under  their  direction. 

Mv  verv  clear  recollection  is  that  at  all  times  we  were 
very  careful  in  this  relationship,  as  in  all  other  similar 
relationships,  to  be  sure  that  whatever  was  done  was 
done  with  the  full  approval  and  concurrence  and  under 
the  direction  of  the  Board  of  Directors  of  the  various 
companies. 

A&  to  the  question  as  to  whether  the  American  Gas  and 
Electric  Company  was  competent  to  handle  its  financing, 
permit  me  to  say  that  I  think  the  American  Gas  and 
Electric  Company  has  now  and  has  always  had  one  of 
the  jmost  competent,  efficient,  able  organizations  in  the 
public  utility  business.  It  seemed  wise,  however,  for  all 
concerned  in  that  period  for  them  to  have  help  and  assist¬ 
ance  and  advice  in  these  financial  matters. 

Q.  Mr.  Burchill,  who  had  so  ably  presented  part  of  the 
American  Gas  and  Electric  Company’s  case  in  this  matter, 
was  at  that  time  connected  with  the  American  Gas  and 
Electric  (440)  Company,  was  he  not? 

A.  I  think  he  was.  He  is  here  and  I  suppose  he  can 
answer  that  better  than  I. 

The  Examiner: — The  record  shows  that  he  was. 

By  Mr.  Kaufman: 

Q.  Do  you  know  Mr.  Sidney  A.  Mitchell? 

A.  Yes,  sir. 

Q.  Mr.  Mitchell  was  a  vice  president  of  Bonbright  and 
Company  when  that  company  was  the  old  Thorne  & 
Loomis  Company,  was  he  not? 
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A.  Yes,  sir. 

Q.  And  when  I  say  the  old  Thorne  &  Loomis  Company 
I  mean  that  Mr.  Thorne  and  Mr.  Loomis  were  the  senior 
and  principal  officers  or  partners  of  that  company? 

A.  Yes,  sir. 

Q.  Mr.  Sidney  A.  Mitchell  is  now  the  president  of  Bon- 
bright  &  Company,  the  chief  officers  of  which  are  Mr. 
Sidney  A.  Mitchell,  Mr.  Pearson  Winslow,  Mr.  August 
Belmont  and  Mr.  Gail  Golliday? 

A.  Yes. 

Q.  Mr.  S.  A.  Mitchell  is  the  son  of  Mr.  S.  Z.  Mitchell? 

A.  That  is  correct. 

Q.  Approximately  how  old  would  you  say  Mr.  S.  A. 
Mitchell  is? 

A.  I  don’t  know,  but  I  would  guess  him  to  be  a  man 
about  (441)  forty-five. 

Q.  Do  you  recall  whether  Mr.  S.  Z.  Mitchell  was  ever 
associated  with  the  firm  of  Bonb right  and  Company? 

A.  As  far  as  I  know,  he  never  was  an  officer  or  director 
or  employee  of  that  firm. 

Q.  How  far  back  would  your  memory  run,  would  your 
knowledge  of  such  a  relationship  be  likely  to  exist  ? 

A.  Certainly  as  far  back  as  May,  1923. 

Q.  Bonbright  &  Company  has  been  the  principal  invest¬ 
ment  banking  connection  of  the  Electric  Bond  and  Share 
Company  as  distinguished  from  the  Electric  Bond  and 
Share  System,  has  it  not? 

A.  Well,  if  you  mean  that  Bonbright  &  Company  has 
sold  most  of  the  preferred  stock  of  the  Electric  Bond 
and  Share  Company,  the  answer  is  yes. 

Q.  Are  there  any  other  securities  of  the  Electric  Bond 
and  Share  Company  issued  to  the  public  and  sold  by 
investment  bankers? 

A.  Well,  no,  except,  of  course,  you  understand  that 
Bonbright  &  Company  merely  headed  the  syndicate,  and 
securities  were  distributed  through  a  great  many  invest¬ 
ment  banking  houses. 
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Q.  Do  you  know  whether  Bonbright  &  Company  was 
also  the  chief  investment  banking  connection  of  the 
American  Gas  and  Electric  Company?  (442) 

AJ  You  mean  the  American  Gas  and  Electric  Company 
itself  ? 

Q.  Yes,  sir. 

A.  I  don’t  definitely  know. 

Q.  I  will  ask  you - 

A.  But  I  had  understood  that  they  managed  the  syndi¬ 
cate  which  recently  sold  the  securities  of  the  American 
Gas  and  Electric  Company.  However,  there  are  officers 
of  the  American  Gas  and  Electric  Company  here  who 
could  possibly  answer  that  question  better  than  I. 

Mr.  Ballard: — You  had  nothing  to  do  with  that  trans¬ 
action  ? 

The  Witness: — I  had  nothing  to  do  with  that  trans¬ 
action  at  all. 

Mr.  Ballard: — Or  anyone  in  Bond  and  Share? 

TkE  Witness: — Well,  of  course,  Mr.  Ballard,  you  know 
Mr.  Groesbeck  is  chairman  of  the  Board  of  the  Electric 
Bond  and  Share  Company  and  chairman  of  the  Board 
of  the  American  Gas  and  Electric,  but  aside  from  that 
the  answer  is  no  one. 

By  Mr.  Kaufman: 

Q.  When  Electric  Bond  and  Share  Company  performed 
“fiscal  services”  for  the  American  Gas  and  Electric  Com¬ 
pany,  did  the  American  Gas  and  Electric  Company  have 
a  staff  to  do  any  of  the  technical  work  or  ground  work, 
and  did  that  staff  do  any  of  the  technical  ground 
work?  (443) 

A.  My  recollection  is  that  it  did,  yes,  sir. 

The  Examiner: — You  are  speaking  now  of  financial 
operations  ? 

Mr.  Kaufman  : — Yes,  sir,  issues  of  securities. 

By  Mr.  Kaufman  : 

Q.  Did  the  Electric  Bond  and  Share  Company  largely 
in  the  late  twenties  place  millions  of  dollars  of  American 
Gas  and  Electric  cash  out  on  call  loan  to  brokers? 
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A.  Yes,  my  recollection  is  that  it  did  place  call  loans. 
To  what  amount  I  don’t  know. 

Q.  as  the  procedure  for  placing  those  loans  substan¬ 
tially  as  follows :  In  the  Electric  Bond  and  Share  System, 
and  particularly  with  reference  to  the  money  which  they 
placed  for  American  Gas  and  Electric  Company,  Electric 
Bond  Share  would  receive  a  check  from  American  Gas 
and  Electric  Company,  and  then  would  deposit  that  check 
in  its  own  account,  that  is,  the  Electric  Bond  and  Share’s 
account.  The  Electric  Bond  and  Share  Company  would 
draw  its  own  check  to  the  Guaranty  Trust  Company,  or 
whichever  bank  handled  the  loan  for  the  amount  of  the 
loan  placed.  That  check  might  equal  or  exceed  the  amount 
of  money  received  from  American  Gas  and  Electric  Com¬ 
pany,  because  Electric  Bond  and  Share  money  or  Electric 
Bond  and  Share  System  money  might  be  in  it.  Electric 
Bond  and  Share  Company  did  not  have  the  practice  of 
advising  American  Gas  and  Electric  Company  as  to  what 
collateral  was  placed  up  under  those  (444)  loans  or  as  to 
the  name  of  the  borrower  or  as  to  any  changes  in  col¬ 
lateral.  Merely  the  interest  rate  was  reported.  No 
charge  was  made  by  Electric  Bond  and  Share  Company 
for  this  activity,  and  most  of  this  activity  took  place  in 
1928  and  1929.  The  rate  charged  by  Guaranty  Trust 
Company  started  at  the  beginning  at  one-quarter  of  1  per 
cent  and  went  up  later  to  one-half  of  1  per  cent  of  the 
amount  loaned.  Later  Guaranty  Trust  Company  had  the 
practice  of  taking  a  percentage  of  the  interest  as  dis¬ 
tinguished  from  a  percentage  of  the  amount  loaned. 
These  loans  were  handled  for  other  subsidiary  companies 
and  subsidiary  holding  companies  of  Electric  Bond  and 
Share  Company,  and  occasionally  these  subsidiary  holding 
companies  would  place  money  directly  in  their  own  name 
with  Guaranty  Trust  or  whatever  other  bank  was  con¬ 
cerned.  With  respect  to  American  Gas  and  Electric 
Company,  Guaranty  never  knew  that  the  money  came 
from  American  Gas  and  Electric  Company  in  so  far  as 
the  formal  records  showed.  The  banks  which  did  the 
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bulk  of  this  business  for  Electric  Bond  and  Share  Com¬ 
pany  -were:  Guaranty,  Bankers  Trust  Company,  Irvine: 
Trust  Company,  National  City  Bank,  Chase  National 
Bank  and  the  New  York  Trust  Company. 

Is  that  statement  a  correct  statement,  Mr.  Murphy? 

A.  Yes.  I  would  like  to  add  this,  however,  to  the  state¬ 
ment.  if  I  may,  that  in  192S  and  1929  call  loans  were 
considered  to  be  the  highest  form  of  loans,  you  could  get 
(445)  your  money  at  any  time,  the  collateral  was  the  best 
that  could  be  obtained,  and  the  interest  rate  was  a  good 
rate. 

These  loans  were  for  the  purpose  of  employing  the 
moiiey  of  all  these  companies  for  a  short  period  of  time 
to  enable  the  companies  to  earn  money  on  their  idle 
money. 

1 1  might  add  that  every  one  of  these  loans  was  fully 
paid  and  no  company  lost  a  dollar  by  lending  any  money 
out  on  call  to  the  street  through  the  Electric  Bond  and 
Share  Company. 

Mr.  Ballard: — With  Mr.  Kaufman 's  permission,  I 
would  like  to  ask  the  witness  whether  I  am  correct  in 
saying  to  Mr.  Kaufman  that  his  statement,  as  far  as  it 
went,  was  substantially  correct,  that  the  witness  is  not 
undertaking  to  express  an  opinion  upon  the  legal  rela¬ 
tionship  between  American  Gas  and  Electric  Company 
and  Electric  Bond  and  Share  Company. 

The  Witness: — That  is  correct,  Mr.  Ballard. 

Mr.  Ballard: — The  statement  of  Mr.  Kaufman  con¬ 
tained  a  phrase  including  the  words  “other  subsidiaries/ ’ 
and  I  did  not  want  the  flat  answer  to  be  taken  as  putting 
those  words  in  Mr.  Murphy’s  mouth,  as  expressing  a 
legal  conclusion. 

Mr.  Kaufman: — Is  Mr.  Ballard's  statement  on  the 
record  ? 

The  Reporter: — Yes. 

Mr.  Kaufman: — I  think  you  very  properly  protected 
yoiir  client  in  that  instance,  Mr.  Ballard,  and  I  think  my 


Samuel  W.  Murphy ,  Direct  Examination.  330 

statement  will  show  that  it  "was  a  reference  to  subsidiaries 
and  subholding  companies  of  Electric  Bond  and  Share 
System.  (446) 

Mr.  Ballard: — May  I  ask  one  more  question? 

Mr.  Kaufman  : — I  don ’t  think  I  am  capable  of  putting 
words  in  Mr.  Murphy’s  mouth  that  he  doesn’t  wish  to 
utter. 

By  Mr.  Ballard: 

Q.  I  am  interested  to  know  whether  Bond  and  Share 
itselt  wras  advised  of  the  collateral  that  was  placed  from 
time  to  time  back  of  these  loans  as  the  money  went  out 
on  call. 

A.  My  understanding  is  it  was. 

By  Mr.  Kaufman: 

Q.  This  was  a  desirable  form  of  business  for  the  banks, 
was  it  not,  Mr.  Murphy? 

A.  Well,  of  course,  the  banks,  Mr.  Kaufman,  are  in  the 
business  of  lending  money.  That  is  what  they  are  created 
for,  and  any  business  which  deals  with  lending  money  is 
desirable  for  the  banks,  and  I  assume  that  it  is  entirely 
proper  for  the  banks  to  lend  money,  because  that  is  what 
they  are  created  for. 

By  Mr.  Ballard: 

Q.  Do  you  know,  Mr.  Murphy,  about  what  net  interest 
the  owners  of  that  money  got  through  this  arrangement? 

A.  Well,  I  don’t  know’  exactly,  Mr.  Ballard.  All  I  know’ 
is  that  call  rates  in  192S  and  1929  ranged  from  2  per  cent 
all  the  way  to  25  per  cent. 

Q.  And  except  for  the  slight  commission  w’hich  the  banks 
(447)  took,  that  call  rate  as  collected  flow’ed  back  to  the 
owners  of  the  money? 

A.  Correct. 

Q.  It  would  have  been  much  more  profitable  for  the 
banks  to  have  had  the  owners  of  this  money  simply  put 
it  in  their  deposit  accounts,  w’ould  it  not? 

A.  That  is  correct. 

By  Mr.  Kaufman: 

Q.  Electric  Bond  and  Share  Company  performed  what 
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amounted  to  a  stock  brokerage  service  for  certain  parties 
in  the  late  twenties  and  early  thirties,  did  it  not? 

A.  I  don’t  think  it  was  a  stock  brokerage  service,  no, 
sir. 

Q.  Well,  they  purchased  securities  for  people  who 
wanted  to  buy  securities? 

A.  That  is  right. 

Q.  Of  companies  in  the  Electric  Bond  and  Share  Sys¬ 
tem,  and  also  outside  of  the  Electric  Bond  and  Share 
System,  didn't  it? 

A.  Yes,  to  a  limited  extent,  the  latter,  as  I  recall  it. 

Q.  Was  that  service  available  to  the  public? 

A.  It  was  not. 

Q.  To  what  category  of  people  would  you  say  that  serv¬ 
ice  was  limited?  (448) 

A.  My  recollection  is  that  generally  the  people  who 
used  it  were  the  people  in  the  office,  in  the  organization. 

Q.  Was  there  a  commission  charged  on  such  transac¬ 
tions  by  Electric  Bond  and  Share  Company  in  addition 
to  the  normal  stock  brokers’  commission? 

A.  There  was  a  charge  made  to  pay  the  expenses  of 
maintaining  the  service,  and  I  think  the  device  used  was 
the  device  you  suggested. 

Q.  Do  you  know  what  the  reason  for  that  organization 
was  ? 

A.  No,  I  do  not. 

Q.  You  had  no  representatives  on  the  floor  of  the  Stock 
Exchange  making  purchases  and  sales,  did  you? 

A.  No,  sir,  I  think  it  was  more  of  a  courtesy  service 
than  any  tiling  else. 

Q.  You  did  it  through  the  normal  course  of  stock 
brokers  ? 

A.  That  is  correct. 

Q.  Does  Electric  Bond  and  Share  Company  have  any 
investment  comparable  in  size  to  its  investments  in  Ameri¬ 
can  and  Foreign  Power  Company,  American  Power  & 
Light  Company,  National  Power  &  Light  Company, 
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American  Gas  and  Electric  Company,  and  Electric  Power 
and  Light  Corporation. 

The  Witness: — Will  you  read  the  question? 

(Whereupon  the  question  was  read.)  (449) 

A.  Do  you  mean  to  include  in  that  question,  Mr.  Kauf¬ 
man,  investments  in  those  companies  which  are  subsidi¬ 
aries  of  American  and  Foreign  Power  Company,  Electric 
Power  and  Light  Corporation,  and  National  Power  and 
Light  Company? 

Q.  No,  sir.  I  refer  to — well,  I  do,  I  refer  to  invest¬ 
ments  in  all  those  systems  as  distinguished  from  invest¬ 
ments  in  the  particular  company  named. 

A.  The  answer  is  there  are  no  investments  in  the 
Electric  Bond  and  Share  Company’s  portfolio  comparable 
to  the  investments  in  American  Foreign  Power  Company, 
Inc.,  and  its  subsidiaries,  Electric  Power  and  Light 
Corporation  and  its  subsidiaries.  National  Power  and 
Light  Company  and  its  subsidiaries,  and  American  Gas 
and  Electric  Company. 

Q.  You  only  have  investment  in  the  American  Gas 
and  Electric  Company  and  none  in  its  subsidiary 
companies  ? 

A.  That  is  correct. 

Q.  Is  there  any  situation  other  than  American  Gas 
and  Electric  Company,  and  assuming  this  for  the  pur¬ 
poses  of  argument  only,  where  Electric  Bond  and  Share 
Company  has  put  an  equivalent  amount  of  money  and 
has  not  had  the  policy  of  controlling  that  investment. 

A.  It  is  difficult  for  me  to  answer  unless  you  tell  me 
what  you  mean  by  “ controlling  investment.” 

Q.  I  should  say  that  what  I  mean  is  the  relationship 
which  you  presently  have  between  Electric  Bond  and 
Share  (450)  Company  and  American  Power  and  Light 
Company. 

A.  I  will  answer  your  question  this  way:  We  have 
no  investments  in  any  other  situation  comparable  in  size 
to  the  American  Gas  and  Electric  Company  in  which 
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we  do  not,  through  Ebasco  Services,  Inc.,  render  technical 
and  other  services. 

Q.  Do  you  say  that  you  do  not  control  or  have  a 
controlling  influence  over  the  American  Power  and  Light 
Company  or  the  National  Power  and  Light  Company 
or  the  Electric  Power  and  Light  Corporation  l 

A.  I  am  not  giving  an  opinion  one  way  or  the  other 
on  that  situation,  Mr.  Kaufman.  My  understanding  is 
that  the  law,  that  is,  the  Public  Utility  Holding  Company 
Act,  takes  certain  facts,  and  then  when  those  facts  are 
placed  before  the  Commission,  the  Commission  makes  a 
ruling  on  controlling  or  controlling  influence. 

Q.  You  don’t  feel,  yourself,  capable  of  expressing  a 
legal  conclusion  of  that  sort,  is  that  your  answer? 

A.  Well,  if  I  may  be  pardoned  in  saying  so.  Mr.  Kauf¬ 
man,  I  don’t  think  it  is  a  fair  question. 

The  Examiner: — The  witness  has  said  merely  that  that 
is  a  question  which  the  Commission  passes  on  at  the 
appropriate  time,  and  he  doesn’t  feel  called  upon  to 
render  a  judgment  on  that. 

Mr.  Kaufman: — I  think  it  will  be  a  very  relevant 
question  in  this  proceeding  to  determine  just  what  the 
witness’s  (451)  conception  of  control  or  controlling 
influence  is. 

The  Examiner  : — Off  the  record. 

(Discussion  off  the  record.) 

The  Witness: — May  I  answer  the  question  in  this  way, 
Mr.  Kaufman,  and  I  think  this  is  a  fair  answer:  Neither 
the  Electric  Power  and  Light  Company,  the  American 
Power  and  Light  Company,  nor  the  National  Power  and 
Light  Company  has  seen  fit  to  file  a  claim  for  exemption 
under  Section  2-A-S  of  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935.  We  have,  therefore,  taken  the  position 
as  to  these  three  companies  that  in  any  event  they  must 
be  considered  a  part  of  the  Electric  Bond  and  Share 
Company  System  within  the  meaning  of  the  Public  Utility 
Holding  Company  Act,  because  we  own  some  twenty 
odd  per  cent  of  the  voting  power  of  American  Power 
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and  Light  Company,  some  46  per  cent  of  the  voting 
power  of  Electric  Power  and  Light  Corporation,  and 
some  47  per  cent  of  the  voting  power  of  the  National 
Power  and  Light  Company. 

I  think  that  is  a  fair  answer. 

By  Mr.  Kaufman: 

Q.  Mr.  Murphy,  can  you  think  of  any  basic  differences 
in  policy,  either  financial,  operating  or  otherwise,  between 
the  American  Gas  and  Electric  Company  and  the  sub¬ 
holding  companies  in  the  Electric  Bond  and  Share  System, 
at  the  present  time? 

A.  Since  you  asked  me  that  question  two  or  three 
weeks  (452)  ago,  Mr.  Kaufman,  I  have  been  trying  to 
think,  and  1  have  fiuallv  come  to  this  conclusion:  Policv 
generally  is  a  day-to-day — is  composed  of  a  lot  of  day- 
to-day  decisions  that  come  up.  If  you  are  running  a 
corporation  in  general,  you  would  know  that  policies  are 
nothing  but  little  decisions,  what  seemed  to  be  minor 
matters  piled  one  on  top  of  another  day  after  day. 

Q.  Are  they  made  to  cope  with  particular  situations 
and  particular  conditions,  those  decisions? 

A.  Well,  I  suppose  the  fundamental  policy  of  the 
American  Gas  and  Electric  Company  organization,  if 
the  outward  signs  of  it  are  true  evidence  of  an  inward 
desire  is  to  do  the  very  best  they  can  to  make  it  a 
successful  organization  and  do  it  honestly,  fairly,  and 
intelligently.  Our  subholding  companies  are  applying 
themselves  to  their  problems  in  the  same  way.  This 
question  of  policy  is  a  very  difficult  thing  to  answer. 
I  really  have  honestly  tried  to  think  of  differences.  I 
can  say,  of  course,  there  are  differences  in  operation, 
that  is,  the  operations  of  the  company,  by  reason  of  the 
very  nature  of  the  differences  in  the  territories  which 
are  served,  but  it  is  really  difficult  for  me  to  know  how 
to  answer  that  question. 

Q.  Could  you  answer  the  last  question  which  I  asked 
and  possibly  interposed  in  the  middle  of  your  statement? 
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Mr.  Kaufman: — Will  you  read  that  back  to  Mr.  Murphy, 
(453)  please. 

(Whereupon  the  question  was  read.) 

A.  Yes,  I  would  think  the  answer  to  that  would  be 
yes. 

Q.  American  Gas  and  Electric  Company  has  a  par¬ 
ticularly  well  diversified  territory,  does  it  not.  in  so  far 
as  types  of  industries  are  concerned,  and  in  so  far  as 
the  load  factor  is  concerned  ? 

A.  Yes,  mv  understanding  is  that  thev  have. 

Q.  It  is  also  more  thickly  settled  and  more  generally 
industrial  than  the  majority  of  the  Electric  Bond  and 
Share  Company’s  territory,  leaving  out,  T  understand, 
Pennsylvania  Power  and  Light? 

A.  Yes,  I  think  the  answer  to  that  is  yes,  except,  of 
course,  you  know  the  American  Gas  and  Electric  Com¬ 
pany  has  no  big  towns  in  its  system. 

Q.  That  is  also  true  of  the  Electric  Bond  and  Share 
System,  is  it  not? 

A.  That  is  correct. 

The  Examiner: — Let  us  adjourn  for  a  short  recess. 

(Whereupon  a  short  recess  was  taken.) 

Bv  Mr.  Kaufman: 

«r 

Q.  When  did  Electric  Bond  and  Share  Company  and 
its  sub-holding  company  become  members  of  the  Edison 
Electric  Institute?  (454) 

A.  I  think  when  it  was  formed,  in  1933. 

Q.  Prior  to  that  time,  had  Electric  Bond  and  Share 
Company  adopted  the  policy  of  issuing  public  financial 
statements  prepared  by  outside  independent  auditors  for 
its  operating  companies? 

A.  I  can  not  remember  exactly  when  the  operating 
subsidiaries  of  the  Electric  Power  and  Light  Corporation, 
the 'American  Power  and  Light  Company,  the  National 
Power  and  Light  Company,  and  Electric  Bond  and  Share 
Company  became  members  of  the  Edison  Electric  Insti¬ 
tute,  but  I  do  know  that  it  was  recommended  to  the 


Samuel  W.  Murphy,  Direct  Examination. 


345 


Board  of  Directors  of  these  operating  subsidiaries  that 
they  employ  outside  auditors  for  the  year  ending 
December  31,  1932. 

Q.  Was  that  action  taken  independently  of  any  decision 
to  become  members  of  the  Edison  Electric  Institute,  or 
was  it  motivated  by  the  requirements  of  the  Edison 
Electric  Institute? 

A.  Not  to  my  knowledge.  It  was  taken  entirely  inde¬ 
pendently  of  any  action  by  the  Edison  Electric  Institute. 

Q.  Do  you  recall  that  similar  action  was  taken  by 
the  American  Gas  and  Electric  Company  at  or  about 
the  same  time? 

A.  Yes,  my  recollection  is  that  there  was  a  newspaper 
article  stating  that. 

Q.  Do  you  recall  that  of  your  own  recollection? 

A.  No.  I  do  not,  because  I  never  gave  any  advice  to 
the  (455)  American  Gas  and  Electric  Company  as  to 
their  operations. 

Q.  Do  you  recall  hearing  about  it,  from  the  American 
Gas  and  Electric  Company  or  any  other  sources  at  the 
time? 

A.  My  recollection  is  the  newspaper  article  to  which  I 
referred. 

Q.  Do  you  recall  reading  the  article  at  the  time,  or 
when  I  extracted  it  from  your  files  and  gave  it  to  you? 

A.  I  suppose  it  would  be  more  accurate  to  say  that  I 
recall  that  it  refreshed  my  recollection  when  you  recalled 
the  article  to  me.  Of  course,  I  must  have  read  it  at  the 
time  because  I  think  it  was  in  connection  with  the  elec¬ 
tion  of  Mr.  Groesbeck  as  chairman  of  the  Board  of  the 
Electric  Bond  and  Share  Company,  and  we  were  all  very 
much  interested  in  that. 

Q.  The  election  of  Mr.  Groesbeck  was  one  of  the  sub¬ 
jects  with  which  the  article  dealt,  in  addition  to  this 
new  procedure  of  both  companies? 

A.  That  is  my  recollection. 

Q.  Was  L.  Boyd  Hatch  a  brother-in-law  of  Floyd 
Odium,  or  is  he  a  brother-in-law  of  Floyd  Odium? 
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A.  I  am  not  exactly  clear  as  to  the  exact  definition  of 
a  brother-in-law.  I  think  the  answer,  however,  to  your 
question  is  no,  that  they  married  sisters. 

(Discussion  off  the  record.) 

Q.  Was  Mr.  L.  Boyd  Hatch  the  husband  of  a  sister  of 
Hortense  Odium,  the  first  or  one  of  the  previous  wives  of 
Mr.  (456)  Floyd  Odium? 

A.  Yes. 

Q.  Is  Mr.  L.  Boyd  Hatch  now  the  president  or  executive 
vice  president  of  the  Atlas  Corporation? 

A.  I  don’t  know,  but  I  think  so. 

Q.  Was  Mr.  L.  Boyd  Hatch  ever  employed  or  associated 
with  the  firm  of  Simpson,  Thacher  and  Bartlett? 

A.  Not  to  my  knowledge. 

Q.  Was  he  ever  an  officer  of  the  United  States  Com¬ 
pany  ? 

A.  Yes,  I  think  he  was. 

Q.  What  was  the  United  States  Company? 

A.  My  recollection  is  that  it  was  a  predecessor  of  the 
Atlas  Corporation. 

Q.  Do  you  recall  whether  Electric  Bond  and  Share  Com¬ 
pany  loaned  money  to  the  United  States  Company? 

A.  It  may  have  done  so,  but  I  have  no  personal  recol¬ 
lection  of  it.  The  record  'will  show  it. 

Q.  Mr.  L.  Boyd  Hatch  at  times  made  his  address, 
either  business  or  possibly  residence,  at  No.  2  Rector 
Street;  do  you  recall  the  occasion  of  his  using  that 
address? 

A.  Yes,  my  recollection  is  that  the  United  States  Com¬ 
pany  had  an  office  there. 

Q.  Were  they  on  the  same  floors  or  in  the  offices  (457) 

of  the  Electric  Bond  and  Share  Company  or  on  floors  im- 

mediatelv  below  or  immediatelv  above  those  of  the  Elec- 
»  • 

trie  Bond  and  Share  Company? 

A.  I  can  not  remember,  Mr.  Kaufman.  2  Rector  Street 
is  a  25-story  building.  We  have  occupied  at  various 
times  from  10  to  16  floors.  We  have  a  great  number  of 
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outside  tenants  in  the  building.  I  do  not  know  on  what 
floor  or  what  corner  of  what  floor  his  offices  were  located. 

Q.  2  Rector  Street  is  owned  by  the  Electric  Bond  and 
Share  Company,  is  it  not,  or  by  the  2  Rector  Street  Cor¬ 
poration,  which  is  wholly-owned  by  the  Electric  Bond 
and  Share  Company? 

A.  Tli at  is  correct. 

Q.  How  long  has  2  Rector  Street  been  owned  by  the 
Electric  Bond  and  Share  Company? 

A.  I  think  it  was  purchased  in  1925. 

Q.  Who  was  Mr.  MacLane,  or  rather.  Judge  MacLane? 

A.  T  don’t  know  what  you  mean  by  “Who  was  Judge 
MacLane.” 

Q.  Who  is  he? 

A.  He  is  now  alive. 

Q.  Who  is  he,  Mr.  Murphy? 

A.  He  is  at  present  a  partner  of  Simpson,  Thacher 
&  Bartlett. 

Q.  Was  he  ever  house  counsel  for  the  Electric  Bond 
(458)  and  Share  Company? 

A.  My  recollection  is  that  there  was  a  period  from 
about  1927,  the  latter  part  of  1927,  and  the  early  part  of 
1929.  when  he  went  into  the  firm  of  Simpson,  Thacher  & 
Bartlett,  that  he  was  located  in  New  York  at  2  Rector 
Street  with  the  Electric  Bond  and  Share  Company,  with 
the  principal  duty  of  having  charge  of  the  legal  work 
in  connection  with  the  Federal  Trade  investigation. 

Q.  Had  he  been  counsel  for  the  Utah  Power  and  Light 
Company,  a  subsidiary  company  in  the  Electric  Bond  and 
Share  System? 

A.  Yes,  he  had. 

Q.  To  your  recollection,  has  he  ever  been  an  officer  or 
director  of  any  company  in  the  Electric  Bond  and  Share 
System  ? 

A.  My  recollection  is  he  was  Vice  President  and  Gen¬ 
eral  Counsel  of  the  Utah  Power  and  Light  Company  and 
the  Utah  Light  and  Traction.  Whether  he  was  ever  on 
the  Board  of  Directors  or  not,  I  don’t  know. 
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Q.  Did  he  resign  those  positions  when  he  came  East, 
do  you  know? 

A.  I  can  not  remember,  Mr.  Kaufman.  I  think  he  did, 
but  l  can  not  remember. 

Q.!  Mr.  Odium  came  from  Utah,  too,  did  lie  not  ? 

A.!  Yes,  he  was  at  one  time  employed  by  the  Utah  (459) 
Power  and  Light  Company. 

Q.  Judge  Mac  Lane  was  the  man  who  had  charge  of  the 
legal  proceedings  in  the  Constitutional  case  which  in¬ 
volved  both  Electric  Bond  and  Share  and  American  Gas 
and  Electric  Company? 

A.  I  don't  know  whether  you  would  say  lie  had  charge 
of  it  or  not,  because  Judge  Thomas  E.  Thacher.  his 
partner,  who  at  one  time  was  Solicitor  General  of  the 
United  States,  argued  portions  of  the  case  before  all 
three  courts. 

Q.;  Judge  MacLane  is  now  the  attorney  who  is  repre¬ 
senting  you  in  the  Section  11(b)(2)  proceedings  which 
have  been  going  on  in  an  adjoining  room? 

A.  Yes,  he  and  Mr.  Frank  A.  Reed  of  Reed  &  Priest 
put  in  their  appearances  in  the  case. 

Q.  Tn  November  of  1935  the  Electric  Bond  and  Share 
System  took  the  action  of  requiring  its  directors  to  get 
off  the  Boards  of  subholding  companies  in  that  system 
and  requiring  the  directors  of  subholding  companies  in 
the  system  to  get  off  the  Boards  of  operating  companies; 
is  that  correct,  Mr.  Murphy? 

A.  Yes.  T  think  that  is  an  accurate  statement.  Tt  was 
suggested  to  gentlemen  who  were  directors  of  both  operat¬ 
ing  companies  and  holding  companies  that  as  a  matter  of 
public  policy  it  would  be  wise  in  our  judgment  for  them 
(460)  to  be  a  director  of  either  an  operating  company  or 
a  holding  company,  but  not  both. 

Q.  Was  that  action  taken,  among  other  possible  motives, 
for  the  purpose  of  minimizing  the  interstate  commerce 
phase  of  the  Electric  Bond  and  Share  System,  with  a  view 
to  the  pending  proceedings  before  the  United  States 
courts  f 
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A.  It*  it  was,  Mr.  Kaufman,  I  did  not  hear  that  phase 
of  it  discussed. 

Q.  What  was  the  reason  for  it? 

A.  The  reason  was  the  public  policy,  Mr.  Kaufman. 
There  had  been  a  groat  deal  of  criticism  against  one 
individual  holding  too  many  offices  and  directorates,  and 
it  was  to  meet  this  public  criticism  that  the  suggestion 
was  made. 

Q.  The  changed  situation,  to  your  recollection,  was, 
however,  used  as  one  of  the  points  in  the  Constitutional 
case,  upon  which  you  based  your  contention  that  the  Elec¬ 
tric  Bond  and  Share  System  or  Company  was  not  engaged 
in  interstate  commerce? 

A.  T  think  it  was,  Mr.  Kaufman.  You  raise  that  as 
you  raise  all  points. 

Q.  American  and  Foreign  Power  Company  has  been 
granted  a  partial  exemption  by  this  Commission  under 
Section  3,  has  it  not? 

A.  That  is  correct.  (461) 

Q.  Electric  Power  and  Light  Corporation,  or  American 
Power  and  Light  Corporation,  or  National  Power  and 
Light  Corporation,  have  not  been  granted  any  exemption 
under  this  Act,  rather,  under  Section  2  or  Section  3  of 
this  Act? 

The  Examiner: — Have  they  applied  for  exemption? 

By  Mr.  Kaufman: 

Q.  And  have  not  applied  for  any  exemption? 

A.  They  have  not  applied  for  any  exemption. 

Q.  American  Gas  and  Electric  Company  applied  for 
an  exemption  immediately  after  the  Act  was  declared 
constitutional  ? 

A.  I  had  never  understood  the  Act  was  declared  con¬ 
stitutional,  Mr.  Kaufman. 

Q.  Rather,  after  Section  4  and  5  of  the  Act  had  been 
declared  constitutional? 

A.  Yes,  that  is  correct,  Mr.  Kaufman. 

Q.  American  and  Foreign  Power  applied  for  its  quali- 
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lied  exemption  or,  rather,  for  a  total,  complete  exemption 
under  Section  3  of  the  Act,  upon  the  decision  of  the 
Supreme  Court  that  Sections  4  and  5  of  the  Act  were 
constitutional  ? 

A.  That  is  correct.  You  see,  within  a  certain  length 
of  time  a  company  either  had  to  register  or  make  some 
other  move,  and  within  that  time  the  Electric  Power  and 
Light,  the  National  Power  and  Light,  the  American  Power 
(462)  and  Light  Company,  registered  as  holding  com¬ 
panies,  and  the  American  Foreign  Power  Company  ap¬ 
plied  for  exemption  as  a  holding  company. 

Q.  Each  holding  company  in  the  system  and  American 
Gas  and  Electric  Company  took  the  action  under  the 
Public  Utility  Act  which  was  best  suited  to  its  own  par¬ 
ticular  circumstances? 

A.  That  is  correct.  I  know  that  to  be  true  as  to  Ameri¬ 
can  Power  and  Light  Company,  Electric  Power  and  Light 
Company,  National  Power  and  Light  Company,  and 
American  Foreign  Power  Company.  I  assume  it  to  be 
correct  as  to  American  Gas  and  Electric. 

By  Mr.  Ballard: 

Q.  You  had  no  part  in  the  action  taken  by  American 
Gas  and  Electric? 

A.  None  whatsoever,  Mr.  Ballard. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

Bv  Mr.  Kaufman: 

Q.  Do  you  recall  a  memorandum  which  Mr.  Groesbeck 
requested  of  Mr.  Tidd  concerning  the  amount  of  the 
Catherwood  holdings  in  the  American  Gas  and  Electric 
which  was  contained  in  Commission’s  Exhibit  71? 

A.  Yes,  sir. 

Q.  That  list  is  dated  May  5,  1933,  and  is  covered  (463) 
by  a  short  note  dated  May  5,  1933,  which  is  sufficiently 
short,  I  believe,  to  be  read  into  the  record,  and  will 
refresh  your  recollection.  ‘‘Dear  Ned:” - that,  I  as¬ 

sume  is  Mr.  Groesbeck? 
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A.  That  is  correct.  (464) 

“Referring  to  our  conversation  yesterday,  I  find  that 
the  Catherwood  estate  has  sold  down  from  240,000  shares 
to  76,234  shares. 

“The  item  of  Thomas  Stewart  of  26,855  shares  seems 
to  be  the  selling  agency  for  the  Catherwood  estate.  Of 
this,  the  Bonbright  nominally  has  purchased  87,000  shares, 
and  I  understand  it  is  still  buying. 

George  N.  Tidd.” 

Do  you  recall  the  purpose  of  this  correspondence  and 
this  memorandum? 

A.  Yes,  in  1931,  1932  and  1933  there  was  a  great  deal 
of  financial  distress,  with  the  necessary  result  that  a 
large  number  of  stocks  of  individuals  were  sold  out  due 
to  called  margin  accounts,  loans,  closing  of  banks,  and 
so  forth.  It  was  the  custom  in  those  days  to  follow  very 
closely  any  large  block,  the  sale  of  any  large  block  of 
stock  that  might  appear  on  the  market,  or  any  unusual 
activitv,  in  order  to  determine  currentlv  how  the  stock- 
holders’  list  was  changing,  as  it  was  changing  very 
rapidly  in  those  days. 

I  believe  this  memorandum  was  written  to  Mr.  Groes- 
beck  for  that  purpose. 

Bv  Mr.  Ballard: 

•> 

Q.  Mr.  Groesbeck  was  a  director  and  chairman  of  the 
board  of  American  Gas  at  the  date  of  that  memorandum, 
was  he  (465)  not? 

A.  That  is  correct,  Mr.  Ballard. 

Bv  Mr.  Kaufman: 

m 

Q.  Do  you  find  anything,  Mr.  Murphy,  on  this  note 
from  Mr.  Tidd  to  Mr.  Groesbeck  or  upon  the  accompany¬ 
ing  schedule  of  holdings  which  indicates  that  they  were 
sent  to  any  other  director  of  the  American  Gas  and 
Electric  Company? 

A.  No,  but  I  know  of  no  other  director  that  was  chair¬ 
man  of  the  board. 

Q.  Can  Mr.  Burchill  produce  anything  from  the  files 
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of  the  American  Gas  and  Electric  Company  showing  that 
that  note  or  memorandum  was  sent  to  any  other  director 
of  the  American  Gas  and  Electric  Company? 

Mr.  Ballard: — Are  you  asking  me  whether  I  care  to 
offer  such  evidence  as  pertinent  or  part  of  my  ease,  or 
are  you  asking  that  we  furnish  the  Commission  further 
access  to  our  files  than  we  have,  because  I  thought  we 
had  given  you  complete  access  to  our  files,  Mr.  Kaufman? 

The  Examiner: — Mr.  Kaufman,  I  take  it  in  vour  com- 
plete  investigation  of  the  files  you  found  no  such  memo¬ 
randum  ? 

Mr.  Kaufman: — I  did  not,  sir. 

The  Examiner: — Do  you  know,  Mr.  Burchill - 

Mr.  Kaufman: — I  did  not  want  to  so  testify  because 
I  question  whether  my  testimony  on  that  topic  would  be 
(466)  appropriate. 

Mr.  Ballard: — Mr.  Burchill  will  be  on  the  stand  follow¬ 
ing  Mr.  Murphy,  I  understand,  and  the  question  could 
be  addressed  to  him  then.  I  shall  not  object. 

Mr.  Kaufman: — We  have  had  the  practice  of  asking 
Mr.  Burchill  questions  from  time  to  time  when  he  is 
sitting  alongside  or  in  the  same  room  with  the  witnesses 
and  it  has  made  to  some  degree  an  orderly  record  for 
him  to  answer  then. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Kaufman: — Do  you  have  any  recollection,  Mr. 
Burchill,  of  that  note  or  memorandum  having  been  sent 
to  any  other  director  of  the  American  Gas  and  Electric 
Company  ? 

The  Examiner: — Than  Mr.  Groesbeck? 

Mr.  Kaufman: — Than  Mr.  Groesbeck? 

Mr.  Burchill: — No,  I  am  satisfied  it  was  not,  and  for 
the  reason  that  I  believe  this  note  arose  out  of  a  con¬ 
versation  between  Mr.  Tidd  and  Mr.  Groesbeck  in  the 
office  of  the  American  Gas  and  Electric  Company,  which 
conversation  arose  from  a  report,  one  of  the  series  of 
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regular  daily  reports  made  by  our  transfer  department 
to  Mr.  Tidd  of  any  important  changes  in  the  stock 
holdings. 

By  Mr.  Kaufman: 

Q.  Mr.  Murphy,  is  your  salary  and  Mr.  Groesbeck’s 
(467)  salary  a  matter  of  record  in  this  Commission,  a 
public  record? 

A.  Tliev  are. 

* 

Q.  Would  you  have  any  serious  objection  to  stating 
them  for  this  record,  very  quietly,  Mr.  Murphy? 

A.  None  at  all.  I  don’t  think  it  is  necessary,  but  I 
will  be  glad  to  do  it,  if  you  want  me  to. 

Mr.  Groesbeck’s  salary  is  $90,000  per  annum,  $60,000 
paid  by  the  Electric  Bond  and  Share  Company,  and 
$30,000  paid  by  Ebasco  Services.  My  salary  is  $50,000 
per  annum,  $15,000  paid  by  Electric  Bond  and  Share 
Company  and  $35,000  paid  by  Ebasco  Services. 

By  Mr.  Ballard: 

Q.  And  no  salary  in  either  case  is  paid  by  American 
Gas  and  Electric  Company  or  any  of  its  subsidiaries? 

A.  That  is  correct.  The  above  is  the  total  salarv  of 
both  Mr.  Groesbeck  and  myself. 

By  Mr.  Kaufman: 

Q.  Mr.  Murphy,  can  you  tell  me  how  many  customers 
are  served  by  the  subsidiary  operating  companies  of 
Electric  Light  and  Power  Company,  National  Power  and 
Light  Company,  and  American  Power  and  Light  Cor¬ 
poration,  total,  with  electricity? 

A.  With  electricity? 

Q.  Yes,  sir.  (468) 

A.  The  total  served  by  the  subsidiaries  of  those  three 
holding  companies  is  2,235,6S0  customers  as  at  May  31, 
1940. 

The  Examiner: — Do  you  care  to  have  a  break-down  of 
that  figure,  Mr.  Kaufman? 

Mr.  Kaufman  : — Yes. 

The  Witness: — Among  the  three  groups? 
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Mr.  Kaufman: — But  I  was  not  particularly  anxious  to. 

The  Examiner: — If  you  are  not  anxious,  you  don’t  need 
to  burden  the  record. 

By  Mr.  Kaufman: 

Q.  Will  you  break  down  those  figures  among  the  three 
groups,  as  the  Trial  Examiner  has  suggested? 

A.  American  group,  924,901;  Electric  group,  569,633; 
National  group,  741,150. 

Q.  How  many  customers  do  those  companies  serve  with 
gas>  and  will  you  break  that  figure  down  in  a  similar 
fashion  ? 

A.  You  mean  manufactured  or  natural  gas,  or  both? 

Q.  Both. 

A.  The  customers  served  by  the  American  Power  and 
Light  Company  group  with  manufactured  gas  is  117,458. 
None  in  the  electric  group.  The  National  group,  43,633, 
making  a  total  of  161,091. 

With  natural  gas,  in  the  American  group,  39,091;  the 
(469)  Electric  group,  313,190;  the  National  group,  22,716; 
making  a  total  of  374,997. 

Q.  How  many  miles  of  electric  transmission  line  of 
all  voltages  do  you  have  in  these  three  systems,  both  the 
total  and  the  break-down? 

A.  In  the  American  group  there  are  43,810  miles;  in 
the  Electric  group,  27,63S  miles;  in  the  National  group 
30,984  miles;  making  a  total  of  102,432  miles. 

Q.  Does  that  include  distribution  lines  as  well  as  trans¬ 
mission  lines? 

A.  That  is  my  understanding. 

Q.  Is  that  pole  mileage  or  circuit  mileage,  Mr.  Murphy? 

A.  I  can’t  tell  from  the  statistics  which  I  have.  I  will 
be  glad  to  find  out  and  tell  you,  if  you  would  like  to  have 
me. 

Q.  Will  you  do  so? 

How  many  kilowatt  hours  of  energy  do  these  three  com¬ 
panies  sell  per  annum,  and  will  you  break  down  that 
total  in  a  similar  fashion?  I  refer  to  electric  energy. 
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A.  The  American  system  for  the  12  months  ended  May 
31,  1940,  in  thousands  of  kilowatt  hours,  MIvWH,  is 
6,303,850;  the  Electric  system  is  3,211,708;  the  National, 
4,011,833;  or  a  total  of  13,526,830. 

By  Mr.  Ballard: 

Q.  All  MIvWH?  (470) 

A.  All  MIvWH,  right. 

By  Mr.  Kaufman: 

Q.  And  the  figures  show  that  the  company  named  Elec¬ 
tric  Power  and  Light  Corporation  actually  has  less  electric 
functions  than  your  other  two  sub-holding  companies? 

(Discussion  off  the  record.) 

Q.  The  answer  to  your  question  concerning  the  number 
of  miles  of  lines  of  all  voltages  in  the  Electric  Bond 
and  Share  System  meant  pole  miles  as  distinguished  from 
circuit  lines? 

A.  Correct. 

Q.  Does  the  American  Power  and  Light  Company,  and 
has  it  for  some  time  past  had  the  policy  of  disposing, 
wherever  possible,  of  traction  properties,  water  prop¬ 
erties,  and  manufactured  gas  properties? 

A.  Oh,  I  think  the  answer  to  that  is  generally  yes, 
wherever  vou  can  possiblv  do  it. 

Mr.  Kaufman: — That  is  all,  Mr.  Murphy.  Thank  you 
verv  much. 

w 

Mr.  Ballard  : — Mr.  Murphy,  I  have  just  got  two  or 
three  questions. 

Mr.  Murphy: — Yes,  sir.  (471) 

Cross  Examination. 

By  Mr.  Ballard: 

Q.  Mr.  Murphy,  could  you  give  me  any  statistics  as  to 
the  number  of  communities  or  the  population  of  the  com¬ 
munities  that  are  served  with  electric  railway  service  in 
the  three  sub  groups  of  the  Electric  Bond  and  Share 
system? 
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A.  I  can  give  you,  Mr.  Ballard,  the  electric  railway 
passengers  carried  and  the  bus  passengers  carried. 

Q.  Will  you  do  that,  please? 

A.  The  electric  railway  passengers  carried  for  the  12 
months  ended  May  31,  1940,  in  the  American  group  are 
S, 590, 274;  in  the  Electric  group,  143,057,258;  in  the  Na¬ 
tional  group,  52,302,013;  or  a  total  of  203,949,550. 

The  bus  passengers  carried  for  the  12  months  ending 
May  31,  1940,  in  the  American  group  are  IS, 944, 207 ;  in 
the  Electric  group,  S4, 431, 712;  in  the  National  group, 
33,119,032;  or  a  grand  total  of  136,494,951. 

QL  "Where  does  Mr.  Groesbeck  have  his  business  office? 

A.  2  Rector  Street,  New  York. 

Q.  That  is  his  office  as  chairman  of  the  board  of 
Electric  Bond  &  Share? 

A.  That  is  correct. 

Q.  Is  that  where  he  receives  his  mail? 

A.  Yes,  sir. 

Q.  It  has  been  testified  here  before,  and  I  ask  you 
whether  you  so  understand,  too,  that  he  has  no  office  in 
the  (472)  office  suite  of  American  Gas  and  Electric  Com¬ 
pany  at  30  Church  Street,  is  that  correct? 

A.  That  is  correct. 

Q.  And  does  American  Power  and  Light  have  a  suite 
of  offices  at  2  Rector  Street? 

A.  Yes,  sir,  it  does. 

Q.  That  is  true  of  National  Power  and  Light,  too? 

A.  Yes,  sir. 

Q.  And  Electric  Power  &  Light? 

A.  Yes,  sir. 

Q.  And  American  and  Foreign  Power? 

A.  Yes,  sir. 

Q.  American  Gas  and  Electric  has  no  suite  of  offices 
or  no  offices  of  any  kind  at  2  Rector  Street,  has  it? 

A.  That  is  correct. 

Q.  And  it  has  never  had,  has  it? 

A.  That  is  correct. 
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Q.  Mr.  Murphy,  there  have  been  produced  and  received 
in  this  proceeding  two  pleadings  filed  by  and  on  behalf 
of  Electric  Bond  and  Share  Company  in  the  pending  Sec¬ 
tion  11-B-l  proceeding  before  this  Commission,  which  pro¬ 
ceeding  bears  the  file  No.  59-3. 

The  first  of  those  two  pleadings,  which  is  Exhibit  4 
in  this  record,  is  a  pleading  entitled  “Application  with 
respect  to  notice  of  and  order  for  hearing  pursuant  to 
Section  11-B-l  of  Public  Utility  Holding  Company  Act 
of  (473)  1935,  which  pleading  bears  the  date  of  April  2, 
1940. 

The  second  of  the  two  pleadings,  which  is  Exhibit  No.  5 
in  this  proceeding,  is  entitled  simply  “Answer,”  and 
bears  date  of  May  4,  1940. 

I  will  show  vou  those  two  documents  and  ask  vou  if  vou 
are  generally  familiar  with  them  and  had  part  in  their 
preparation. 

A.  Yes,  I  am  generally  familiar  and  I  did  have  part  in 
their  preparation. 

Q.  To  the  best  of  your  knowledge  and  belief,  are  the 
facts  as  stated  in  those  pleadings  true? 

A.  They  are  true. 

Mr.  Ballard: — I  have  no  more  questions. 

Mr.  Kaufman: — Nor  have  I. 

(Witness  Murphy  excused.) 

(474) 

Mr.  Ballard: — I  offer  Mr.  Burchill  for  cross  examina¬ 
tion. 

J.  M.  Burchill,  was  recalled,  and  testified  as  follows: 

Cross  Examination. 

Bv  Mr.  Kaufman: 

Q.  Mr.  Burchill,  by  what  year  had  American  Gas  and 
Electric  Company  reached  its  full  growth  from  a  physical 
point  of  view? 
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A.  If  you  mean  its  systems,  which  would  be  the  only 
thing  I  suppose  that  would  be  embraced  within  the  ex¬ 
pression  ‘ ‘ physical, ’ ’  I  don’t  think  it  has  reached  it  yet. 
I  hope  not. 

Q.  Well,  in  1929  or  192S,  had  you  substantially  the 
same  number  of  properties  that  you  have  at  the  present 
time  ? 

A.  If  by  number  of  properties  you  mean  corporations, 
I  think  we  had  more. 

The  physical  assets  they  owned  at  that  time,  certainly 
speaking  of  1929,  I  should  say,  we  didn’t  have  as  much, 
no,  sir. 

Q.  Did  you  operate  in  the  same  service  areas  approxi¬ 
mately  as  you  operate  in  now? 

A.  That  is  right. 

Q.  Were  the  consolidated  assets  of  the  system  at  (479) 
that  time  more  or  less  than  the  consolidated  assets  as  of 
the  present  time? 

A.  In  1929  it  was  less  than  the  present  time. 

Q.  What  are  the  present  consolidated  assets  of  the 
system  ? 

A.  Speaking  of  the  physical  property  and  certain  in¬ 
tangibles  which  are  carried  in  the  account  called  “Utility 
Plant”  at  the  end  of  last  year  that  was  just  a  little  more 
than  $450,000,000.  There  are  in  the  system  very  substan¬ 
tial  amounts  of  cash  and  other  assets. 

Q.  What  are  the  total  assets  of  American  Gas  and 
Electric  Company,  itself,  at  the  present  time? 

A.  They  have  changed  only  insignificantly  since  the 
end  of  1939,  and  at  the  end  of  1939  the  total  investments 
were  $122,000,000.  The  current  assets  were  $28,000,000 
more,  so  that  I  should  say  the  total  assets  of  the  parent 
company  itself  at  the  end  of  last  year  were  just  a  little 
mdre  than  $150,000,000,  and  that  is  very  nearly  the  same 
figure  today. 

Q.  Will  you  give  me  that  figure  for  the  year  1929  and 
giVe  me  the  consolidated  plant  and  property  account  and 
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intangibles  as  you  have  done  for  the  year  1939,  Mr. 
Burchill? 

A.  The  consolidated  plant  account  at  the  end  of  1929 
was  $407,000,000.  I  should  like  to  give  a  sentence  or  two 
of  explanation  of  that  in  a  minute.  (480) 

For  the  parent  company  itself,  that  is,  American  Gas 
and  Electric  Company,  at  the  end  of  1929,  the  total  in¬ 
vestment  account  was  $104,000,000,  as  reported.  That 
excluded,  or,  rather,  due  to  a  difference  in  accounting 
classification  in  1929  there  was  not  then  included  in  that 
amount  of  $104,000,000  approximately  $35,000,000  of  loans 
and  advances  to  subsidiaries. 

Including  that  for  1929  the  same  place  that  that  kind 
of  item  occupies  at  the  end  of  1939,  makes  the  investment 
account  of  the  company  at  the  end  of  1929  $139,000,000. 

The  current  assets  at  the  end  of  1929  were  $14,500,000, 
so  I  should  say  the  total  assets  of  American  Gas  and 
Electric  Company  at  the  end  of  1929  were  $153,500,000 
approximately. 

The  word  of  explanation  I  would  like  to  give  about  the 
$407,000,000  total  plant  account  of  subsidiaries  at  the  end 
of  1929  is  this:  In  1933  three  credit  entries  by  way  of 
adjustment  were  made  of  the  plant  accounts  of  three  sub¬ 
sidiaries:  Appalachian  Electric  Power  Company,  Scran¬ 
ton  Electric  Company,  and  Indiana  and  Michigan  Electric 
Company.  They  were  corrections  of  accounts  and  not 
retirements  or  disposals  of  property.  The  effect  of  those 
corrections  obviously  is  reflected  in  the  figures  earlier 
given  for  1939.  The  total  amount  of  those  corrections 
was  approximately  $43,500,000.  If  we  should  give  effect 
to  those  (481)  corrections  actually  made  in  1933  and 
apply  them  to  the  figure  for  1929,  then  the  corrected  figure 
for  1929  would  be  $364,500,000. 

Q.  Were  those  the  last  such  corrections  made  by  the 
American  Gas  and  Electric  Company? 

A.  Of  that  type,  yes,  sir.  I  don’t  think  I  need  to 
qualify  it.  Yes,  sir. 
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By  Mr.  Ballard: 

Q.  Could  you  give,  to  make  your  story  complete,  the 
amount  of  loans  and  advances  to  subsidiaries  which  is 
included  in  the  total  investment  account  for  the  parent 
company  for  1939? 

A.  Yes,  sir.  The  amount  of  advances  to  subsidiaries 
included  in  the  $122,000,000  in  investment  at  the  end  of 
1939  was  approximately  $21,500,000. 

By  Mr.  Kaufman: 

Q.  Do  you  have  the  stockholders’  report  there  for  the 
year  1928? 

A.  I  have.  It  doesn’t  yield  the  figures. 

Q.  i  Could  you  tell  me  whether  approximately  the  situa¬ 
tion  which  you  have  just  outlined  for  us,  in  1929,  had 
changed  substantially  over  192S  or  1927? 

A.  I  can’t  tell  you  from  these  reports,  because  the 
reports  up  to  and  including  the  year  1929  do  not  supply 
consolidated  balance  sheets. 

The  figures  I  have  given  were  the  prior  year  figures 
(482)  from  the  1930  report. 

I  can  tell  you  that,  of  my  own  knowledge,  that  the 
figures  at  the  end  of  1929  were  substantially  less  than  the 
consolidated  physical  assets  at  the  end  of  1927  and  the 
reason  was — there  were  two  reasons,  or  two  causes,  one 
partly  offsetting  the  other. 

The  company  between  the  end  of  1927  and  the  end  of 
1929  had  disposed  of  very  large  properties:  Wilmington, 
Delaware,  and  Rockford,  particularly. 

By  Mr.  Ballard  : 

Q.  Rockford,  Illinois? 

A.  Rockford,  Illinois,  and  a  number  of  street  railways 
and  gas  properties.  They  had  made  some  additions  to 
their  retained  electric  properties,  but  unquestionably  the 
consolidated  assets  of  the  group  at  the  end  of  1929  were 
many  million  dollars  less  than  at  the  end  of  1927. 

Bv  Mr.  Kaufman: 

•> 

Q.  Would  that  be  true  of  the  assets  of  the  American 
Gas  and  Electric  Company  itself? 
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A.  I  can  supply  that. 

May  I  first  correct  the  lengthy  answer  I  just  made? 
Some  of  the  disposals  of  properties  were  in  the  year  1927. 
I  should  like  to  move  the  date  in  my  former  answer  to 
1926,  to  say  that  the  assets  of  the  group  at  the  end  of 
1929  in  my  opinion  were  substantially  less  than  at  the  end 
of  1926.  (483) 

Now,  answering  your  last  question,  with  respect  to  the 
parent  company  itself,  excluding  in  both  cases  the  amount 
of  advances,  the  investment  of  the  American  Gas  and 
Electric  Company  in  securities  as  distinguished  from 
advances  of  its  subsidiaries  at  the  end  of  1926  was 
$70,700,000  approximately.  At  the  end  of  1927  it  was 
$50,700,000  approximately.  At  the  end  of  1929  it  was 
$99,258,000. 

Q.  Do  you  have  anything  further  to  say  on  that? 

A.  No,  sir. 

Q.  From  1924  approximately  to  1926,  a  good  number 
of  properties  were  merged  into  the  American  Gas  and 
Electric  Company  system  or  brought  in  in  one  way  or 
another  ? 

A.  Yes,  sir. 

Q.  Would  you  describe  briefly  and  as  well  as  you  can, 
indicating  the  interests  from  which  these  properties  were 
purchased,  in  so  far  as  you  knew  them,  in  that  period? 

A.  Well,  there  may  have  been  some - 

Q.  One  moment.  Excuse  me,  Mr.  Burchill. 

Will  you  also,  as  well  as  you  can  remember  and  refresh¬ 
ing  vour  recollection  from  whatever  records  vou  may  have 
with  you,  give  the  mechanics  briefly  of  those  transactions? 

A.  I  believe  that  the  mechanics  in  the  acquisitions  are 
described — of  the  particular  acquisitions  they  had —  (484) 
this  is  in  response  to  your  question — are  described  in  the 
Federal  Trade  Commission  extracts  which  have  just 
within  the  last  few  minutes  been  incorporated  in  the 
record. 

In  the  period  from  the  beginning  of  1924  to  the  end 
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of  1926,  there  may  have  been  some  acquisitions  which 
standing  alone  would  appear  substantial,  but  I  should 
say  that  75  or  SO  per  cent  of  all  the  properties  coming 
into  the  American  (las  and  Electric  Company  system  in 
that  period  were  covered  by  two  transactions.  One  I  am 
reasonablv  familiar  with,  the  other  somewhat  less  so. 

The  American  Electric  Power  Company  was  a  public 
utility  holding  company,  with  its  office  in  Philadelphia, 
and  owning  probably  a  dozen  street  railway  systems 
around  the  country,  and  eight  or  ten  electric  operating 
utilities,  as  well  as  some  gas  properties,  amusement 
parks,  and  bus  companies. 

Ohe  of  the  electric  properties  was  at  Huntington,  West 
Virginia,  which  is  quite  close  to  Charleston,  and  that 
property  was  then  owned  by  American  Gas  and  Electric 
Company. 

Q.  You  mean  Charleston,  West  Virginia? 

A.  Charleston,  West  Virginia. 

T\vo  other  of  the  electric  utility  subsidiaries  of  Amer¬ 
ican  Electric  Power  Company  were  located  at  Lynchburg 
(485)  and  Roanoke,  Virginia.  Another  one  of  the  electric 
subsidiaries  occupied  practically  all  of  the  territory  in 
southern  New  Jersey,  adjoining  the  territory  then 
occupied  by  an  existing  subsidiary  of  American  Gas  and 
Electric  Company. 

By  Mr.  Ballard  : 

Q.  Atlantic  City? 

A.  Namely,  Atlantic  City  Electric  Company.  I  describe 
it  in  this  way  to  show,  if  any  reason  be  necessary,  why 
the  American  Gas  and  Electric  Company  was  interested 
in  acquiring  that  group  of  properties.  The  electric  prop¬ 
erties  in  and  around  Bluefield,  West  Virginia,  were  owned 
by  Appalachian  Power  Company.  The  operating  sub¬ 
sidiary  of  American  Electric  Power  Company  at  Roanoke, 
Virginia,  had  an  inter-connection  with  that  company  and 
bought  power  from  it.  To  the  best  of  my  knowledge, 
and  I  believe  the  records  bear  it  out,  there  was  no 
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affiliation  then  between  American  Gas  and  Electric  Com¬ 
pany  and  Appalachian  Power  Company.  The  American 
Electric  Power  Company  had  been  in  financial  difficulties. 
It  very  largely  lacked  adequate  financing  vehicles  to 
raise  the  money  needed  by  its  operating  subsidiaries 
to  meet  the  demands  of  the  residents  of  those  territories. 

I  speak  with  a  good  deal  of  familiarity  about  that, 
(486)  because  I  was  part  of  the  organization  of  that 
company,  American  Electric  Power  Company. 

American  Gas  and  Electric  Company  having  reason 
to  believe  that  the  control  of  American  Electric  Power 
Company  could  be  acquired  and  therefore  the  properties 
of  the  American  Electric  Power  Company  in  the  terri¬ 
tories  adjoining  those  already  served  by  subsidiaries  of 
American  Gas  and  Electric  Company  brought  under  its 
control,  made  an  arrangement  with  Appalachian  Power 
Company,  as  a  result  of  which  an  offer  was  made  to 
the  stockholders  of  American  Electric  Power  Company 
of  62 1/>  dollars  a  share  for  their  common  stock,  75  per 
cent  of  all  the  stock  deposited  under  which  offer  was 
to  be  taken  by  American  Gas  and  Electric  Company  and 
25  per  cent  of  the  stock  so  deposited  under  that  offer 
to  be  taken  by  Appalachian  Power  Company. 

By  Mr.  Kaufman: 

Q.  Excuse  me,  what  was  that?  62*4  cents? 

A.  No,  the  offer  as  a  result  of  negotiations  carried 
on  with  the  management  of  American  Electric  Power 
Company  of  a  figure  at  which  that  management  would 
be  willing  to  deposit  its  stock  and  recommend  to  its 
stockholders  acceptance  of  the  offer,  resulted  in  the 
determination  of  62*4  dollars  a  share  as  the  price  to  be 
offered  for  the  American  Electric  Power  Company  stock 
to  be  deposited  for  sale  to  (487)  American  Gas  and 
Electric  Company  and  Appalachian  Power  Company. 

Q.  Do  you  recall  what  the  total  price  for  100  per  cent 
of  the  stock  of  American  Power  Company  would  have 
been? 
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A.  About  $12,000,000. 

Bv  Mr.  Ballard  : 

*> 

Q.  Wasn’t  that  offer  conditioned  upon  at  least  75  per 
cent  of  the  stock  of  American  Electric  Power  being 
deposited  in  acceptance  of  the  offer? 

A.  I  think  it  was.  It  passed  out  of  my  mind,  but  I 
believe  it  was. 

By  Mr.  Kaufman: 

Q.  That  would  have  required  a  cash  outlay  of  approxi¬ 
mately  $S,000.000  minimum,  or  some  outlay,  whether  of 
cash  or  of  obligations,  of  the  two  purchasing  or  acquiring 
companies  to  close  that  deal? 

A.  I  should  say  something  more  than  $9,000,000,  yes, 
sir. 

Q.  Was  American  Gas  and  Electric  Company  capable 
of  taking  the  entire  stock  of  the  American  Electric  Power 
Company  ? 

A.  Examining  it  after  the  fact,  it  would  be  my  opinion 
it  was. 

Q.  Will  you  go  on  with  your  story,  now  please? 

A.  Well,  under  that  offer  there  came  in  rather  (488) 
promptly  practically  all  of  the  stock — not  all  of  it — but 
enough  to  make  the  offer  effective.  I  think  there  came 
in  within  a  period  of  six  months  more  than  90  per  cent 
of  the  stock,  and  the  transaction  was  carried  through, 
very  shortly.  And  that  rather  completes  my  description 
of  the  acquisition  of  American  Electric  Power  Company. 

I  haven’t  the  same  familiarity  with  the  other  trans¬ 
action. 

Q.  Which  transaction  is  that? 

A.  The  acquisition  of  Appalachian  Power  Company  by 
American  Gas  and  Electric  Company.  It  appears  from 
records,  however,  that  the  American  Gas  and  Electric 
Company,  finding  itself  with  75  per  cent  of  practically 
all  hf  the  stock  of  American  Electric  Power  Company - 

Q.  Excuse  me,  may  I  interrupt  just  a  moment? 

A.  Yes. 
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Q.  By  what  date  had  the  transaction  between  American 
Gas  and  Electric  Company  and  Appalachian  Power  Com¬ 
pany  and  American  Electric  Power  Company  been 
consummated  ? 

A.  I  should  say  by  the  end  of  1924.  The  offer  was 
made  in,  I  think,  May  1924,  and  I  am  sure  that  the 
properties  were  taken  over  before  the — I  mean  the  de¬ 
positing  stockholders  were  paid  and  the  stock  acquired 
by  American  Gas  and  Electric  Company  and  Appalachian 
Power  Company  by  the  (489)  end  of  1924. 

Q.  Will  you  go  on  with  your  story,  please,  Mr.  Burchill? 

A.  I  say:  the  American  Gas  and  Electric  Company 
and  Appalachian  Power  Company  finding  themselves  as 
partners  perhaps  in  the  ownership  of  this  large  company, 
apparently  at  sometime  not  long  after  that,  namely,  in 
the  year  1925,  the  owners  of  Appalachian  Power  Com¬ 
pany,  were  willing  to  sell  or  American  Gas  and  Electric 
Company — were  willing  to  buy  the  controlling  or  all  the 
common  stock,  I  don’t  know  which,  of  Appalachian  Power 
Company. 

Q.  Which  would  bring  with  it  the  25  per  cent  of  the 
stock  of  American  Electric  Power  Company  which  had 
been  previously  acquired  by  Appalachian  Power 
Company  ? 

A.  That  is  exactly  right,  yes,  sir. 

At  or  about  the  same  time  there  was  another  company 
in  the  same  general  territory  in  West  Virginia  certainly, 
and  perhaps  in  Virginia  as  well;  the  name  of  it  was 
the  Virginian  Company — the  Virginian  Power  Company. 
That  company,  I  believe,  had  inter-connections  on  a  small 
scale  with  some  one  or  more  of  the  other  companies  I 
have  mentioned,  and  the  American  Gas  and  Electric 
Company  negotiated  to  acquire  Virginian  Power  Company. 

The  records  indicate  to  me,  although  of  this  I  cannot 
be  positive,  that  American  Gas  and  Electric  Company 
was  in  (490)  position  to  acquire  both  Virginian  Power 
Company  and  Appalachian  Power  Company,  and  in  order 
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to  broaden  its  charter,  namely,  the  charter  of  American 
Gas  and  Electric  Company,  and  to  effect  certain  changes 
in  its  own  capitalization,  chose  to  bring  Virginian  Power 
Company  and  Appalachian  Power  Company  into  its 
system  through  the  mechanics  of  causing  to  be  formed 
a  new  corporation  known  as  Appalachian  Securities 
Corporation. 

The  Appalachian  Securities  Corporation  at  formation, 
the  records  indicate  to  me,  owned  nothing  in  particular. 
It  acquired  Virginian  Power  Company,  or  its  assets,  I 
am  not  just  positive  which,  and  it  acquired  Appalachian 
Power  Company. 

The  Appalachian  Securities  Corporation  practically  im¬ 
mediately  thereafter  was  merged  with  American  Gas 
and  Electric  Company.  That  was  in  1925,  and  brought 
into  existence  the  present  American  Gas  and  Electric 
Company  and  left  it  owning  all  of  the  Virginian  Power 
Company  and  the  Appalachian  Power  Company,  and 
through  the  Appalachian  Power  Company  all  excepting 
a  few  shares  of  the  stock  of  American  Electric  Power 
Company. 

Q.  What  was  the  date  of  organization  of  Appalachian 
Securities  Corporation? 

A.  I  don’t  know  in  my  head.  I  think  I  could  find  it, 
but  I  am  not  sure  that  I  could. 

Q.  I  think  the  records  will  probably  show.  (491) 

Chn  you  give  that  date,  after  examining  the  Federal 
Trade  Commission  reports,  Mr.  Burchill? 

A.  Yes,  the  record  indicates  that  Appalachian  Securi¬ 
ties  Corporation  was  formed  in  1924. 

Q.  Do  you  know  when  negotiations  were  first  entered 
into  with  Appalachian  Power  Company  to  purchase  its 
stock — or  to  purchase  or  exchange  for  stock? 

A.  No,  I  do  not. 

Q.  Was  it  sometime  before  the  formation  of  Appa¬ 
lachian  Securities  Corporation? 

A.  Well,  based  on  my  understanding  of  the  transaction, 
I  should  say  it  must  have  been.  I  don’t  really  know. 
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Q.  Tlie  formation  of  the  Securities  Corporation  was  for 
the  purpose  of  effecting  all  these  various  acquisitions 
that  you  have  described? 

A.  That  is  my  understanding. 

Q.  Do  you  know  the  terms  upon  which  the  Appalachian 
Power  Company  securities  were  taken  into  Appalachian 
Securities  Company  or  Corporation? 

A.  Again,  without  reference  to  records,  I  don’t  know. 

Q.  Do  you  have  records  with  you  to  refresh  your  recol¬ 
lection  ? 

A.  The  Trade  Commission  proceedings,  which  T  have 
(492)  no  reason  to  doubt,  say  that  the  Appalachian 
Securities  Corporation  exchanged  both  common  and  pre¬ 
ferred  stock  share-for-share  for  stock  of  Appalachian 
Power  Company. 

Q.  When  Appalachian  Securities  Corporation  was 
merged  with  American  Gas  and  Electric  Company,  what 
consideration  was  given  to  the  shareholders  of  Appa¬ 
lachian  Securities  Corporation? 

A.  T  am  sorry  this  record,  at  the  point  that  I  find  most 
readily,  doesn’t  indicate  the  answer  to  that  question. 
It  gives  some  detail  by  saying: 

“The  final  step  in  the  formation  of  the  new  Ameri¬ 
can  Gas  and  Electric  Company  was  the  exchange  of 
one  new  $6  preferred  share  at  no  par  value  stock  for 
two  old  preferred  shares  of  $50  par  value,  and  one 
new  common  for  one  old  common  share  of  the  former 
American  Gas  and  Electric  Company.  Stock  of  Ap¬ 
palachian  Securities  Corporation  was  also  acquired  by 
the  new  American  Gas  and  Electric  Company  through 
exchange  of  stock.” 

That  would  raise  in  my  mind  the  presumption  that  it  was 
share-for-share,  but  it  doesn’t  sav  so. 

Q.  Could  you  refresh  your  recollection  by  asking  Mr. 
Anderson,  who  is  sitting  here,  who  might  possibly  know 
more  about  the  detail?  (493) 

A.  I  would  be  delighted  to  ask  Mr.  Anderson. 

Mr.  Anderson: — I  don’t  believe  I  can  remember  that. 
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Q„  Have  you  brought  any  records  with  you  in  addition 
to  this  Federal  Trade  Commission  report  from  which 
you  might  get  that  information  ?  Do  you  have  any  re¬ 
ports  for  the  year  1926  or  for  1924? 

A.  1  am  sorry,  I  have  nothing  with  me  that  would 
answer  that  question. 

The  Examiner: — If  you  deem  it  important,  Mr.  Kauf¬ 
man,  1  am  sure  that  counsel  could  supply  it  for  you  at 
the  further  hearing. 

By  Mr.  Kaufman: 

Q.  Can  you  supply  that  information  in  writing  to  the 
commission? 

A.  Yes,  sir. 

Q.  And  reserving  an  exhibit  number. 

(Discussion  off  the  record.) 

A.  Yes,  1  can  supply  the  answer  to  the  question  now 
from  the  certificate  of  consolidation  forming  American 
Gas  and  Electric  Company. 

By  Mr.  Ballard: 

Q.  That  is  forming  the  new  or  present  company? 

A.  That  is  correct.  Which  is  Exhibit  No.  10  in  this 
proceeding.  At  page  9  of  that  exhibit  it  appears  (494) 
that  each  holder  of  one  share  of  the  first  preferred  stock 
of  Appalachian  Securities  Corporation  shall  receive  1-2/9 
shares  of  the  preferred  stock  of  the  new  corporation,  and 
an  amount  in  cash  equal  to  dividends  accrued. 

Each  holder  of  one  share  of  the  preferred  stock  of 
Appalachian  Securities  Corporation  shall  receive  1-1/6 
shares  of  preferred  stock  of  the  new  corporation  and  a 
cash  adjustment  for  accrued  dividends. 

Each  holder  of  one  share  of  common  stock  of  Appa¬ 
lachian  Securities  Corporation  shall  receive  9/10  of  one 
share  of  the  preferred  stock  of  the  new  corporation,  en¬ 
titled  to  dividends  from  February  1,  1925,  or  at  the 
option  of  the  holder  shall  receive  one  share  of  the  pre¬ 
ferred  stock  of  the  new  corporation  upon  which  no  divi¬ 
dend  shall  accrue  until  from  and  after  January  1,  1927. 

By  Mr.  Kaufman: 
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Q.  Do  you  have  readily  available  the  assets  of  Appa¬ 
lachian  Power  Company  as  of  the  date  of  all  these 
transactions  ? 

A.  Not  as  of  that  date,  but  I  think  this  will  vield  a 
figure  of  a  date  somewhere  near  it. 

By  Mr.  Ballard: 

Q.  May  the  record  show  that  the  witness  derived  the 
substance  of  his  last  answer  from  a  document  which  is 
part  (495)  of  the  Commission’s  own  exhibit  No.  10  in 
this  case? 

A.  The  property  of  Appalachian  Power  Company  went 
into  the  new  Appalachian  Electric  Power  Company  as  of 
April  1,  1926.  According  to  a  tabulation  appearing  in 
the  Federal  Trade  Commission  proceedings,  the  assets 
on  the  books  of  Appalachian  Power  Company  at  that 
time  were  slightly  in  excess  of  $26,000,000. 

By  Mr.  Kaufman: 

Q.  Is  there  any  way  of  telling  what  the  assets  of  the 
Appalachian  Power  Company  were  before  the  Appa¬ 
lachian  Power  Company  entered  into  negotiations  with 
American  Gas  and  Electric  Company? 

A.  T  doubt  that  there  is.  I  doubt  that  any  records 
available  to  us  will  yield  that.  I  will  be  glad  to  attempt 
to  get  it,  but  T  doubt  that  it  is  in  existence.  It  might 
be  disclosed  by  statements  in  Moody’s  or  Poor’s  or 
something  of  that  kind,  but  I  believe  we  have  no  records 
of  that  kind. 

(Discussion  off  the  record.) 

Q.  Mr.  Ballard  has  suggested  that  T  clarify  a  reference 
you  made  to  certain  sales  made  after  1926,  approximately 
from  1926  to  1929,  of  properties,  and  were  those  sales 
sales  of  traction  properties  or  other  properties  not  re¬ 
lated  to  the  electric  utility  industry,  which  were  included 
in  the  original  package  of  properties  that  were  ac-  (496) 
quired  from  American  Electric  Power? 

A.  One  of  the  important  sales  made  in  that  period 
was  the  Rockford  Electric  Company,  and  that  was  not 
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acquired  through  American  Electric  Power,  and  it  was 
an  electric  property.  One  of  the  other  very  important 
sales1  was  the  residue  of  American  Electric  Power  Com¬ 
pany  itself  remaining  after  a  number  of  other  sales  made 
both  outside  of  American  Gas  and  Electric  Company 
system  and  some  sales  made  to  the  American  Gas  and 
Electric  Company,  but  most  of  the  sales  were  certainly 
in  number  of  traction  properties,  gas  properties,  amuse¬ 
ment  parks,  water  properties,  and  things  of  that  kind. 
(497) 

By  Mr.  Kaufman: 

Q.  Do  you  know  who  were  the  chief  executives  and 
directors  of  the  Appalachian  Power  Company  at  the  time 
it  was  purchased? 

A.  No,  1  don’t.  I  believe  Mr.  C.  N.  Mason  was  Presi¬ 
dent  of  it.  He  was  either  President  or  Vice  President. 

That  is  the  onlv  one  that  sticks  in  mv  memorv. 

»  •  * 

1  particularly  know  that  because,  as  I  testified  a  while 
ago,  our  subsidiary  at  Roanoke,  Virginia  had  negotiations 
for  the  purchase  of  power  and  maintenance  on  an  inter¬ 
connection. 

1  remember  the  name  of  Mr.  Mason.  Beyond  that  I 
don’t  know. 

Q.  1  show  you  Commission’s  Exhibit  No.  92,  the  first 
page  of  which  is  a  proxy  headed  “Appalachian  Securi¬ 
ties  Corporation.” 

Mr.  Mason  and  Mr.  C.  P.  Hamilton’s  names  appear  in 
that  proxy.  Can  you  explain  why  they  were  proxies  for 
the  Appalachian  Securities  Corporation? 

A.  I  can  speculate.  I  really  don’t  know. 

Q.  Appalachian  Securities  Corporation  was  formed  by 
American  Gas  and  Electric  Company,  was  it  not? 

A.  Well,  it  was  formed  after  an  agreement  had  been 
reached,  as  I  understand  it,  to  buy  Appalachian  Power, 
and  it  was  formed  further,  I  believe,  under  the  direction 
of  the  office  of  Simpson,  Thacher  &  Bartlett.  (498) 

My  idea  on  this  is  that  the  Appalachian  Power  Com- 
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pany  was  going  into  the  Appalachian  Securities  Corpora¬ 
tion  and  that  this  was  a  string  or  control  that  the  owners 
of  Appalachian  Power  Company  were  keeping  on  this 
situation  until  they  knew  that  the  arrangement  to  con¬ 
solidate  Appalachian  Securities  and  American  Gas  & 
Electric  would  really  go  through,  and  be  completed. 

Q.  Does  that  exhibit  which  you  have  before  you  in¬ 
dicate  that  Mr.  Odium  and  Mr.  Neal  Weathers  worked 
on  the  Virginian  Power  Company  acquisition? 

A.  To  me  it  does,  yes. 

Q.  In  the  figures  which  you  gave  in  connection  with 
Electric  Bond  and  Share  System  as  to  the  number  of 
customers,  kilowatts,  miles  of  lines  and  number  of  kilowatt 
hour  sales  per  year,  do  you  know  whether  those  figures 
included  the  figures  for  American  Gas  and  Electric 
Company  ? 

A.  1  know  the  figures  that  I  supplied  in  my  testimony 
do  not. 

Q.  Do  you  know  whether  Electric  Bond  and  share 
Company  at  times  issued  reports  to  its  stockholders  fur¬ 
nishing  these  categories  of  information  and  including 
therein  the  figures  for  American  Gas  and  Electric  Com¬ 
pany  ? 

A.  I  don't  really  know,  100  per  cent  know,  but  I  have 
every  reason  to  believe  that  is  the  case,  yes,  sir. 

Q.  Did  you  ever  request  them  not  to  include  those  (499) 
figures  ? 

A.  No,  sir,  I  didn’t.  I  did  not  feel  I  had  the  right  to. 

When  the  preparation  was  being  made  for  stockholders 
meeting  of  Electric  Bond  and  Share  Company,  we  have 
on  many  occasions  had  requests  from  Mr.  George  Walker 
or  Mr.  C.  C.  Colt — Mr.  Walker  at  one  time  was  office 
assistant  to  Mr.  Groesbeck  and  Mr.  Colt  now  occupies 
that  position  in  the  Bond  and  Share  organization — we 
have  had  requests  for  information  in  some  detail,  but 
no  different  in  any  particular  from  information  which 
other  stockholders  with  interests  sufficient  to  ask  the 
questions,  come  into  the  office  and  get  from  time  to  time. 
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And  to  get  back  to  answering  your  question,  I  have 
on  many  occasions  pointed  out  to  those  gentlemen  when 
we  supplied  the  information,  that  they  would  use  it  in 
consolidation  with  anv  figures  from  the  Bond  and  Share 
System  only  at  their  own  peril,  that  our  figures,  I  was 
sure,  were  made  up  on  a  different  basis  than  their  own. 

Q.  Electric  Bond  and  Share  Company  was  always  very 
careful  in  its  reports  to  refer  to  its  own  subholding  com¬ 
panies  not  as  controlled,  but  always  in  capital  letters  as 
“CLIENT  COMPANIES”  and  to  American  Gas  and 
Electric  Company  as  a  company  to  which  they  render 
“FISCAL  SERVICES.”  (500) 

Is  that  the  practice  as  you  recall  it? 

A.  An  examination  of  their  annual  reports  indicates 
to  ine  that  they  changed  their  practice  from  time  to 
time.  The  practice  you  described  did  seem  to  exist  for 
several  years,  yes,  sir. 

Q.  What  was  the  last  year  that  that  practice  existed? 
Or,  you  might  state  now  what  the  present  practice  is. 

Mr.  Ballard: — Of  Bond  and  Share? 

Mr.  Kaufman: — Yes. 

The  Witness: — The  present  practice  as  disclosed  in 
the  1939  annual  report  of  Electric  Bond  and  Share  Com¬ 
pany  seems  to  be  to  just  say  “The  holdings  of  Electric 
Bond  and  Share  Company  at  December  31,  1939,  classified 
in  the  balance  sheet  under  ‘Investments  in  Stocks  and 
Option  Warrants’  are  shown  below.” 

There  was  a  time  that  that  tabulation  of  investments 
by  Bond  and  Share  in  its  annual  report  to  stockholders 
was  headed  “Investments  in  Client  Companies”  as  you 
described  a  moment  or  two  ago. 

Q.  American  and  Foreign  Power  Company,  American 
Power  and  Light  Company,  Electric  Power  and  Light 
Corporation,  National  Power  and  Light  Company,  Com¬ 
monwealth  and  Southern  Corporation,  Niagara  Hudson 
Power  Corporation  and  Fnited  Corporation,  appear  under 
the  same  heading  and  on  (501)  the  same  sheet  as  Ameri¬ 
can  Gas  and  Electric  Company? 
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A.  That  is  correct,  yes,  sir. 

Q.  And  I  don’t  think  it  is  necessary  to  find  that,  Mr. 
Burchill.  I  think  the  stockholders  reports  will  show  when 
the  change  occurred. 

Did  Electric  Bond  and  Share  Company  always  deposit 
its  proxies,  to  your  knowledge,  with  the  management? 

A.  I  understand,  and  the  record  shows  that  of  the 
846,000  odd  shares  there  are  about  550,000  that  are  in 
the  name  of  Electric  Bond  and  Share  Company  and  call 
for  the  signatures  of  the  officers  of  that  company  on  the 
proxy. 

The  other  about  300,000  odd  are  in  the  names  of  the 
nominees,  and  when  they  came  in  they  were  obviously 
signed  bv  an  individual. 

In  the  last  ten  years,  as  I  already  have  testified,  there 
was  one  occasion  when  the  nominees  did  not  send  in  anv 
proxies  at  all  and  the  meeting  went  ahead  without  them. 

The  Examiner: — But  the  shares  of  the  nominees  were 
in  practical  effect  always  deposited? 

The  Witness: — Yes,  sir. 

The  Examiner: — With  one  exception,  you  would  say? 

The  Witness: — With  one  exception. 

By  Mr.  Kaufman: 

Q.  And  that  was  not  a  refusal,  but  an  oversight? 

A.  I  don’t  know.  There  certainly  was  no  refusal.  (502) 

Q.  The  remaining  shares  of  American  Gas  and  Electric 
Company  were  deposited? 

A.  Yes. 

Q.  The  great  bulk  of  shares  owned  by  Electric  Bond 
and  Share  Company  -were  deposited  for  that  meeting? 

A.  Yes. 

The  Examiner: — You  testified  you  knew  that  to  be  the 
case  for  the  last  ten  years.  Have  you  any  reason  to 
believe  it  was  not  the  practice  prior  to  that  time? 

The  Witness: — None  whatever. 

By  Mr.  Kaufman: 

Q.  Can  you  refresh  your  recollection  from  Mr.  Millikan 
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who  is  now  in  the  room,  as  to  whether  at  any  time 
in  the  company’s  history,  Electric  Bond  and  Share  Com¬ 
pany  refused  to  deposit  its  proxy  with  the  American  Gas 
and  Electric  Company? 

A.  Mr.  Millikan  says  he  has  no  knowledge  of  that. 

Q.  Of  any  refusal  or - 

A.  Of  any  refusal. 

Mr.  Ballard: — There  has  never  been  a  proxy  fight  in 
this  company,  has  there? 

The  Examiner: — Has  there  ever  been  a  proxy  fight  in 
this  company? 

The  Witness: — No,  sir. 

Mr.  Kaufman: — I  am  not  talking  about  a  proxy  fight 
but  (503)  merely  a  refusal  to  deposit  as  distinguished 
from  a  proxy  fight. 

A  proxy  fight  is  actually  going  out  to  gather  up  the 
shares  in  opposition  to  the  management. 

The  Examiner: — Has  Electric  Bond  and  Share  Com¬ 
pany  to  your  knowledge  ever  been  in  opposition  to  the 
management  ? 

The  Witness: — Yes,  sir. 

Mr.  Kaufman: — I  believe  Mr.  Burchill  testified  as  to 
one  occasion,  on  his  direct  examination,  at  least  one 
occasion. 

By  Mr.  Kaufman: 

Q.  You  have  described  on  your  direct  examination  some 
of  the  provisions  in  your  new  preferred  stock. 

I  believe  it  was  your  new  preferred  stock  that  you 
described.  One  provision  was  that  in  the  event  of  default 
in  preferred  stock  dividends  for  one  year,  two  additional 
directors  would  be  elected  by  the  preferred  stock  as  a 
class.  In  the  event  of  three  years  arrearages  the  preferred 
stock  was  to  have  a  majority  of  the  Board  of  Directors. 

A.  Yes,  sir. 

Q.  These  provisions  were  put  in  after  the  passage  of 
the  Public  Utility  Holding  Company  Act  of  1935,  and 
after  American  Gas  and  Electric  Company  had  registered 
under  that  Act,  were  they  not?  (504) 
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The  Examiner: — They  were  put  in  several  months  ago. 
That  is  right,  is  it  not? 

The  Witness: — That  is  correct.  The  old  stock  which 
did  not  have  that  provision  was  retired,  it  was  a  $6  stock. 

The  new  4%  stock  had  that  provision  in.  That  retire¬ 
ment  of  old  stock  and  issuance  of  new  occurred  in  January 
of  this  vear. 

O' 

Mr.  Ballard: — My  impression  has  been  that  that  is  the 
kind  of  provision  the  Securities  and  Exchange  Commission 
likes  to  see  in  preferred  stock,  and  this  company  met  the 
Commission’s  view  in  that  regard,  and  I  may  say  they 
preferred  it,  when  they  retired  the  old  preferred  and 
issued  the  new. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  You  stated  on  direct  examination  that  up  to  the 
middle  of  1932  American  Gas  and  Electric  Company  had 
furnished  engineering  and  construction  services  to  its 
subsidiary  companies  for  a  profit? 

A.  Yes,  sir. 

Q.  And  then  you  stated  this  practice  had  been  volun¬ 
tarily  abandoned? 

A.  Yes,  sir. 

Q.  Did  the  abandonment  of  this  practice  occur  after 
(505)  this  practice  of  American  Gas  and  Electric  Company 
had  achieved  some  publicity  as  a  result  of  the  Federal 
Trade  Commission’s  proceedings? 

A.  I  don’t  know  whether  it  had  achieved  publicity.  The 
hearing  of  the  Federal  Trade  Commission  concerning  our 
company  occurred  during  the  summer  of  1930  and  the 
practice  was  abandoned  in  the  middle  of  1932. 

Q.  Is  it  now  against  the  law,  that  is,  in  violation  of  the 
Public  Utility  Holding  Company  Act  of  1935,  for  a  holding 
company  to  render  services  at  a  profit  or  for  a  subsidiary 
service  company  to  render  services  at  a  profit? 

The  Examiner: — The  Commission  can  take  notice  of 
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the  Public  Utility  Holding  Company  Act.  Propound  your 
next  question,  Mr.  Kaufman. 

By  Mr.  Kaufman: 

Q.  You  stated  on  your  direct  examination  that  the 
last  financial  activities  that  the  Electric  Bond  and  Share 
Company  had  performed  for  American  Gas  and  Electric 
Company  was  in  connection  with  the  re-acquisition  of  pre¬ 
ferred  stocks  of  American  Gas  and  Electric  subsidiary 
companies  which  had  been  out  as  a  result  of  customer- 
ownership  campaigns,  and  that  the  last  date  upon  which 
that  was  done  was  the  beginning  of  1933  or,  was  it  the 
end  of  1932? 

A.  It  was  the  middle  of  1931. 

Q.  I  am  sorry,  Mr.  Burchill.  Was  there  any  major 
(506)  financing  between  that  date,  or  any  financing  that 
you  can  think  of  in  the  American  Gas  and  Electric  Com¬ 
pany  System  between  that  date  and  November  20,  1935? 

A.  No,  sir,  there  was  no  need  for  any. 

Q.  When  did  the  program  of  refinancing  in  the  American 
Gas  and  Electric  Company  System  begin? 

A.  The  first  offering  as  a  result  of  our  work  occurred 
in  either  January  or  February  of  1937,  I  think  January 
1937.  Of  course,  work  had  been  done  in  preparation  for 
that  approximately  five  months  before. 

Q.  Simpson,  Thacher  &  Bartlett  are  counsel  for  the 
American  Gas  and  Electric  Company  in  all  the  financing 
from  the  date  you  have  mentioned  down  to  the  present 
time? 

A.  They  have  been,  yes,  sir. 

Q.  What  particular  individual  in  Simpson,  Thacher  & 
Bartlett  has  taken  charge  of  the  legal  details? 

A.  Usually  Mr.  C.  Y.  Graham.  Mr.  Ira  Hawkins  has 
on  some  occasions  done  so. 

Q.  What  was  your  position  when  you  first  came  with 
the  American  Gas  and  Electric  Company? 

A.  For  a  period  of  three  or  four  months  I  occupied 
space  and  reported  at  least  partly  to  Mr.  H.  W.  Endres 
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who  was  in  charge  of  valuation  proceedings.  I  would  like 
to  explain  that  to  the  extent  of  a  sentence  or  two. 

The  American  Gas  and  Electric  Company  System  had 
some  of  the  railway  and  other  properties  which  had  been 
acquired  (507)  with  American  Electric  Power  Company 
and  Mr.  Graham  Claytor  and  myself  devoted  practically 
all  of  our  time  to  looking  after  those  properties,  but 
before  the  end  of  1926  I  went  to  work  for  Mr.  Tidd. 

Q.  Did  you  go  to  work  for  Mr.  Tidd  as  his  secretary 
or - 

A.  No,  he  has  a  secretary.  I  didn’t  use  any  title.  I 
thought  I  was  his  assistant  and  still  think  so. 

Q.  What  is  your  present  salary,  Mr.  Burchill? 

A.  $15,000  a  year. 

Q.  Have  you  had  any  recent  raises  in  salary? 

A.  About  a  year  and  a  half  ago. 

Q.  What  was  your  previous  salary? 

A.  $11,000. 

Q.  I  would  like  to  run  down,  Mr.  Burchill,  with  the 
list  of  holders  of  over  500  shares  of  the  American  Gas 
and  Electric  Company,  which  is  Commission’s  Exhibit 
No.  20,  and  have  you  identify  certain  persons  on  that 
list,  if  you  can. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  On  page  2  of  that  exhibit  the  name  Charles  W. 
Appleton,  570  Lexington  Avenue,  New’  York,  New’  York, 
appears  as  owming  900  shares.  Is  Mr.  Appleton  connected 
with  the  (508)  General  Electric  Company? 

A.  He  is,  yes,  sir. 

Q.  On  page  3  the  name  Atlas  Corporation  appears  as 
the  owner  of  2,576  shares.  Is  that  the  Atlas  Corporation 
to  which  w’e  have  had  reference  several  times  in  this 
proceeding? 

A.  I  have  every  reason  to  believe  it  is,  yes,  sir. 

Q.  On  page  8  of  the  exhibit  are  a  number  of  trusts, 
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five  in  number,  holding  amounts  of  stock  varying  from 

1,982  shares  up  to  9,854  shares. 

The  trustees  of  these  trusts  are  Sidney  Z.  Mitchell  and 

•> 

Neal  A.  Weathers.  Are  those  the  Sidney  Z.  Mitchell  and 

* 

Neal  A.  Weathers  which  have  been  referred  to  in  this 
proceeding? 

A.  I  am  sure  that  they  are. 

The  Examiner: — I  don’t  recall  that  Mr.  Weathers  was 
identified.  Who  is  Mr.  Weathers? 

Mr.  Kaufman  : — Mr.  Weathers  was  identified  as  a  part¬ 
ner  of  Simpson,  Thacher  &  Bartlett. 

The  Witness: — Mr.  Weathers  has  long  since  died. 

By  Mr.  Kaufman: 

Q.  At  the  present  time  the  trustees  under  these  trusts 
are  Sidney  Z.  Mitchell  and  Mrs.  Breed? 

A.  I  am  confident  that  is  right. 

Q.  On  page  11  the  name  Mrs.  Allene  T.  Burchard,  who 
appears  as  the  owner  of  14,700  shares.  Do  you  know 
(509)  whether  Mrs.  Burchard  is  related  to  Anson  W. 
Burchard  who  was  once  a  director  of  the  American  Gas 
and  Electric  Company? 

A.  I  have  heard  it  said  this  person  is  Mr.  Anson 
Burchard ’s  widow. 

Mr.  Kaufman: — Mr.  Examiner,  it  is  obviously  impos¬ 
sible  to  call  all  these  people  and  I  think  this  is  the  best 
way  to  get  these  facts  into  the  record. 

The  Examiner: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  On  page  28  Alice  B.  Groesbeck  as  the  owner  of 
13,569  shares. 

A.  I  am  confident  that  is  the  wife  of  Mr.  C.  E.  Groes¬ 
beck. 

Q.  Whose  name  appears  twice  below  hers? 

A.  Apparently,  yes. 

Q.  Mr.  E.  W.  Hill  on  page  31  appears  as  the  owner  of 
5,324  shares.  Is  Mr.  Hill  connected  with  the  Electric 
Bond  and  Share  Company  or  was  he? 
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A.  He  is  or  he  was,  yes,  sir. 

Q.  Is  Gertrude  E.  Hill  his  wife? 

A.  I  am  sorry  but  I  don’t  know. 

Q.  You  don’t  know  who  she  is? 

A.  No,  I  do  not. 

Q.  On  page  41  J.  R.  McKee  appears  as  the  owner  of 
(510)  18,000  and  some  odd  shares.  Is  Mr.  McKee  con¬ 
nected  with  the  General  Electric  Company? 

A.  I  am  quite  sure  he  is  not. 

Q.  On  the  top  of  page  42,  J.  R.  McKee  appears  as  the 
owner  of  3,464  shares  over  the  address  “General  Electric 
Company,  570  Lexington  Avenue,  New  York.” 

A.  If  it  is  the  same  individual  that  would  seem  to  indi¬ 
cate  that  you  are  right.  I  don’t  think  it  is.  May  I  have 
a  minute? 

(Discussion  off  the  record.) 

The  Witness: — I  think  my  answer  is  right. 

Mr.  Kaufman: — Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  Who  is  Alice  Belle  Mitchell  on  page  45 - 

A.  I  believe  the  wife  of  Mr.  Sidney  Z.  Mitchell. 

Q.  Who  is  shown  as  owning  48,219  shares.  On  page  52 
the  name  Thomas  H.  Reid  appears,  25  Nassau  Street.  Is 
Mr.  Reid  an  employee  of  Bonbright  &  Company? 

A.  1  just  don’t  know.  I  think  he  is  connected  with 
Bonbright  &  Company.  Whether  he  is  an  employee,  officer 
or  just  a  client  of  theirs  I  don’t  know. 

Q.  Do  you  know  whether  he  holds  those  21  odd  thousand 
shares  as  nominee  for  the  American  Superpower  Cor¬ 
poration  ? 

A.  No,  I  do  not.  (511) 

Q.  On  page  55  is  it  correctly  stated  that  Harold  F. 
Saunders,  owner  of  128  odd  thousand  shares  is  a  nominee 
for  Electric  Bond  and  Share  Company? 

A.  Yes,  sir. 

Q.  On  page  56  J.  &  W.  Seligman  &  Company  appear  as 
the  owner  of  42,000  odd  shares.  Is  J.  &  W.  Seligman  & 
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Company  to  your  knowledge  the  sponsor  of  the  Tri- 
Continental  Corporation? 

A.  I  believe  they  are,  yes,  sir. 

Q.  On  page  57,  is  Alexander  Simpson  a  nominee  of 
Electric  Bond  and  Share  Company? 

A.  Yes,  sir. 

Q.  On  page  (33  George  H.  Toepfer  appears  as  the  owner 
of  19,000  odd  shares.  Is  he  a  nominee  of  Electric  Bond 
and  Share  Company? 

A.  Yes,  sir,  he  is. 

Q.  On  page  64  United  States  and  Foreign  Securities 
Corporation  appears  as  the  owner  of  1,194  shares.  Do 
you  know  whether  Mr.  E.  B.  Tracy  is  President  of  United 
States  and  Foreign  Securities  Company? 

A.  He  was  the  last  time  I  heard,  yes,  sir. 

Q.  On  page  68,  the  name  Harry  J.  Wiegand  appears  as 
the  owner  of  149,571  shares.  Is  he  a  Bond  and  Share 
nominee  ? 

A.  Yes,  sir. 

Q.  On  page  70,  the  name  Minnie  E.  Young  appears  as 
(512)  one  of  the  trustees  of  a  trust  which  is  the  owner  of 

4.100  shares,  and  another  trust  which  is  the  owner  of 

5.100  shares. 

Is  Minnie  E.  Young  connected  with  A.  M.  Young? 

A.  I  haven’t  any  idea.  I  don’t  read  this  as  indicating 
she  is  a  trustee,  however. 

Q.  The  maker  of  the  trust;  1  am  sorry. 

On  page  1  of  the  list  of  preferred  stockholders  for  the 
annual  meeting,  February  21,  1939,  in  the  same  exhibit, 
the  name  Elizabeth  C.  Bonbright  appears  as  the  owner  of 
1,800  shares.  Do  you  know  who  she  is? 

A.  No,  I  do  not. 

Q.  On  page  3  the  name  Alice  S.  Coffin  appears  as  the 
owner  of  3,000  shares.  Do  you  know  Alice  S.  Coffin? 

A.  I  believe  she  is  the  widow  of  Mr.  Coffin.  I  have 
forgotten  his  initials. 

Ql  I  refer  now  to  Commission’s  Exhibit  21  which  is  a 
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list  of  stockholders  of  American  Gas  and  Electric  Com¬ 
pany  of  record  September  16,  1922,  common  stockholders, 
holders  of  record  of  over  500  shares. 

On  page  1  thereof  is  William  B.  Bonbright  &  Company, 
indicated  as  the  holder  of  216  shares.  Is  that  the  William 
B.  Bonbright  &  Company  who  perform  financing  for  the 
American  Gas  and  Electric  Company? 

A.  I  am  sorry,  I  don’t  know.  I  would  not  dispute  the 
fact,  but  I  just  don’t  know.  (513) 

Mr.  Kaufman  : — Will  you  accept  as  stipulated,  Mr. 
Ballard,  that  Alice  S.  Coffin  was  the  daughter  of  C.  E. 
Coffin  and,  Caroline  L.  Coffin  referred  to  on  page  2  of 
this  exhibit,  was  the  wife  of  C.  E.  Coffin?  I  am  informed 
by  Mr.  Huson  who  found  that  information  in  “Who’s 
Who.” 

Mr.  Ballard: — Yes,  sir,  subject  to  my  right  to  refute 
Who’s  Who. 

Mr.  Kaufman: — Mr.  Huson  has  called  to  my  attention 
that  on  page  2  the  name  E.  W.  Hill  and  Gertrude  E.  Hill 
are  over  the  address  5  Serpentine  Drive,  New  Rochelle, 
which  is  the  address  given  in  the  previous  exhibit  for 
Gertrude  E.  Hill. 

Will  Mr.  Ballard  stipulate  there  is  some  relationship  of 
a  sufficiently  close  nature  to  make  them  live  together? 

Mr.  Ballard: — I  will  stipulate  they  have  the  same  ad¬ 
dress.  I  will  stipulate  that  it  would  appear  from  the  fact 
that  they  bear  the  same  name  and  have  the  same  address 
it  would  be  reasonable  to  assume  there  was  a  family  rela¬ 
tionship  between  them. 

By  Mr.  Kaufman: 

Q.  On  page  4  of  that  exhibit  appears  A.  E.  Silver  care 
of  Electric  Bond  and  Share  Company,  71  Broadway. 

A.  Mr.  Silver  at  one  time  was  an  engineer  connected 
with  the  Bond  and  Share.  I  think  he  still  is. 

Q.  Can  you  throw  any  light  on  Alexander  E.  Simpson, 
(514)  71  Broadway? 

A.  He  is  now,  and  I  guess  he  was  then  of  Electric 
Bond  and  Share  Company. 
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Q.  Guy  W.  Talbot  of  the  same  page.  Was  he  at  one 
time  connected  with  one  of  the  Electric  Bond  and  Share 
subholding  companies  ? 

Al  I  don’t  know  about  the  subholding  company,  lie 
was  connected  with  an  operating  company  in  their  system, 
yes,  sir. 

Q.  Julia  L.  Thorne  who  appears  care  of  L.  K.  Thorne, 
25  Nassau  Street.  L.  K.  Thorne  was  one  of  the  partners 
or  officers  of  Bonbright  &  Company,  was  he  not  ? 

A.  I  am  satisfied  that  is  so. 

Mr.  Kaufman: — Mr.  Huson  of  the  Commission's  staff 
informs  me  that  Mr.  Jeffers  of  the  American  Gas  and 
Electric  Company  gave  him  the  information  that  Minnie 
E.  Young  was  related  to  Alden  M.  Young,  and  I  would 
like  the  record  to  show  that. 

Mr.  Ballard  : — I  have  no  objection  to  having  the  record 
show  that,  of  course  subject  to  my  right  if  I  so  desire, 
to  show  a  different  situation  if  investigation  should  so 
reveal. 

Now,  may  I  ask  Mr.  ITuson  through  Mr.  Kaufman, 
whether  Mr.  Jeffers  indicated  the  nature  of  the  relation¬ 
ship? 

Mr.  Kaufman  : — Mr.  Jeffers  is  not  sure  of  the  rela- 
(515)  tionship. 

By  Mr.  Kaufman: 

Q.  I  now  refer  you  to  the  list  of  preferred  stockholdings 
for  October  14,  1022.  Can  you  furnish  any  information 
concerning  the  name  Grace  J.  Davis  appearing  on  page  1 
of  this  exhibit? 

A.  No.  sir.  I  am  sorry  but  T  never  heard  of  her. 

Mr.  Kaufman: — Thank  you.  Mr.  Burchill,  that  is  all. 

Mr.  Ballard: — May  I  ask  him  one  or  two  questions? 

The  Examiner: — By  all  means. 

Re-Direct  Examination. 

By  Mr.  Ballard: 

Q.  The  Appalachian  transaction,  by  which  phrase  I 
mean  the  transaction  that  Mr.  Kaufman  questioned  you 
about,  took  place  in  what  year  or  years? 
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A.  Between  1924  and  1926;  the  tiling  was  entirely 
completed  by  1926. 

Q.  Was  there  an  issue  of  $35,000,000  of  debentures  in 
connection  with  that  ? 

A.  Mortgage  bonds,  yes,  sir. 

Q-  Did  Bond  and  Share  perform  some  fiscal  service 
in  connection  with  that  matter? 

A.  Yes,  sir,  they  did. 

Q.  Who  was  the  maker  of  the  mortgage  bonds,  American 
Gas  or  Appalachian?  (516) 

A.  The  newly  created  Appalachian  Electric  Power 
Company. 

Q.  It  was  contended,  was  it  not,  in  the  Federal  Trade 
Commission  investigation  and  by  the  Federal  Trade 
Commission  examiners,  that  there  was  an  important 
“write-up”  in  connection  with  that  transaction? 

A.  Yes,  sir,  it  was. 

Q.  You  mentioned  that  certain  changes  had  been  made 
in  the  books  of  American  Gas  and/or  its  subsidiaries 
between  1926  and  1929  which  I  understand  to  be  in  the 
nature  of  what  I  would  call  “write-downs.”  Is  that 
correct ? 

A.  It  is  correct  except  that  the  date  was  1933. 

When  the  newly  created  Appalachian  came  into  being 
in  1926  its  physical  assets  were  put  on  its  books  at  a 
figure  which  the  examiners  of  the  Federal  Trade  Com¬ 
mission,  when  the  examination  was  made  later,  in  the 
reports  of  1930  indicated  in  their  opinion  there  was  a 
write-up  of  some  $66,000,000. 

The  company  never  entirely  subscribed  to  that  figure 
but  it  was  a  write-down  or  correction  if  you  would  rather, 
of  $42,500,000  of  that  $66,000,000  write-up,  without  de¬ 
fining  what  write-up  means,  that  had  occurred  in  1933, 
and  that  write-down  of  forty-two  and  a  half  million  was 
to  reflect  the  effect  of  an  inventory  of  the  property  which 
was  well  toward  completion  in  1933,  based  on  prices 
current  in  1926.  (517) 
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Q.  Which  was  the  time  of  acquisition? 

A.  Which  was  the  time  of  acquisition  of  the  properties 
by  the  newly  formed  Appalachian  Electric  Power 
Company. 

Q.  And  you  say  the  company  never  subscribed  to  or 
agreed  with  the  determination  of  the  amount  of  the 
so-culled  write-up,  with  the  Federal  Trade  Commission 
examiners? 

A.  That  is  right. 

Q.  I  think  when  Mr.  Tidd  was  on  the  stand,  or  it 
may  have  been  Mr.  Murphy,  some  questions  were  asked 
aboht  the  three  most  important  New  York  banks  in  which 
your  company,  American  Gas  and  Electric  Company, 
carried  money  on  deposit. 

Do  you  remember  that? 

A.  Yes,  sir,  I  do. 

Q.  The  banks  mentioned,  as  I  recall,  were  the  Guaranty 
Trust  Company,  the  Bankers  Trust  Company  and  the 
Irving  Trust  Company.  Is  that  your  recollection? 

A.  That  is  correct,  yes,  sir. 

Q.  Are  they  New  York  banks  in  which  American  Gas 
and  Electric  Company  does  have  money  on  deposit  ? 

A.  That  is  correct. 

Q.  I  show  you  Commission’s  Exhibit  C-77.  the  (518) 

first  page  of  which  is  entitled  “Electric  Bond  and  Share 

Company,  month  end  balances  in  New  York  banks.”  and 

ask  vou  how  manv  banks  are  there  shown  as  carrving 

balances  of  Electric  Bond  and  Share  Company,  and  how 

manv  of  them  vou  don’t  reallv  use  at  all? 

«  »  • 

A.  I  believe  this  is  really  page  2  of  the  exhibit.  It  is 
the  page,  however,  which  shows  the  depositaries  for 
Electric  Bond  and  Share  Company  itself,  and  the 
depositaries  shown  number  eight. 

Q.  They  do  include  the  three  which  you  use? 

A.  They  do  include  three  which  we  use  and  they  include 
five  which  we  do  not  use  at  all. 

Q.  What  are  they? 
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A.  They  are  the  Bank  of  New  York,  Central  Hanover 
Bank  &  Trust  Company,  the  Chase  National,  the  Chemical 
Bank  &  Trust  Company,  the  National  City. 

For  the  most  recent  period  shown  on  this  sheet  the 
total  cash  deposits  of  Bond  and  Share  in  these  eight 
New  York  Banks  seem  to  aggregate  approximately 
$9,000,000.  There  is  between  three  and  a  half  and  four 
million  of  that  nine  in  banks  which  are  used  as  deposi¬ 
taries  by  American  Gas  and  Electric  Company. 

Q.  And  the  balance  or  greater  portion  is  in  banks 
which  American  Gas  does  not  use  at  all  ? 

A.  That  is  correct.  (519) 

Q.  Are  those  eight  banks  a  pretty  good  list  of  most, 
if  not  all,  of  the  strongest  banks  in  New  York  in  your 
opinion  ? 

A.  Yes,  they  are.  I  had  a  tabulation  made  measuring 
banks  in  order  of  importance,  according  to  the  size  of 
deposits,  and  the  largest  one  is  the  Chase,  which  is  used 
by  Bond  and  Share  but  not  by  us.  The  second  is  National 
City,  used  by  Bond  and  Share  but  not  by  us.  The  third 
is  Guaranty  Trust  Company,  used  by  Bond  and  Share 
and  by  us. 

The  fourth  is  the  Bankers  Trust,  used  by  Bond  and 

Share  and  used  by  us.  The  fifth  is  the  Central  Hanover 

which  is  used  bv  Bond  and  Share  but  not  bv  us.  The 

*  • 

sixth  is  the  Manufacturers  Trust  Company.  The  seventh 

is  the  Chemical  Bank  &  Trust  Company  which  is  used 

bv  Bond  and  Share  but  not  bv  us.  The  eighth  is  Irving 

Trust  which  is  used  bv  Bond  and  Share  and  used  bv  us. 

»  • 

So  that  of  the  first  eight  banks  in  size  in  the  city 
of  New  York,  we  use  three  as  our  regular  depositaries. 
Of  those  same  eight  banks  Electric  Bond  and  Share, 
according  to  this  tabulation,  uses  seven. 

Q.  There  would  be  some  slight  difficulty,  would  there 
not,  in  picking  three  banks  competent  to  carry  safely 
as  large  deposits  as  you  have,  and  not  pick  them  from 
among  that  eight? 
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A.  It  would  bo  most  unusual  and  most  difficult,  (520) 
yes,  sir. 

Q.  You  might  mention,  if  you  can,  the  situation  about 
corporate  trusteeships  which  I  think  has  also  been  men¬ 
tioned  by  Mr.  Kaufman.  Make  it  brief,  if  you  can.  I 
know  that  you  will. 

A.  Yes,  sir,  very.  In  total  capital  surplus  and  un¬ 
divided  profits  the  New  York  banks  run  in  this  order - 

Q.  Those  are  banks  qualified  to  act  as  trustees? 

A.  That  is  correct.  The  Guaranty  Trust  Company  is 
the  largest  and  is  used  as  trustee  by  companies  in  our 
system. 

Tlie  second  largest  is  the  Chase  National  which  is 
used  for  one  small  issue  in  our  system. 

The  third  is  National  City  which  we  have  no  occasion 
to  use. 

The  fourth  largest  is  First  National  which  we  have 
never  used. 

The  fifth  is  the  Bankers  Trust  which  is  trustee  for 
companies  in  our  system. 

The  sixth  is  Irving  Trust  Company  which  is  trustee 
for  companies  in  our  system. 

The  seventh  is  Central  Hanover  which  is  trustee  for 
companies  in  our  system. 

The  eighth  is  Manufacturers,  which  we  have  never  used. 

The  ninth  is  Chemical  which  is  trustee  for  one  com- 
(521)  pany  in  our  system  so  that  of  the  nine  largest  in¬ 
stitutions  in  New  York  qualified  to  act  as  trustee,  we  have 
used  six. 

Q.  Mr.  Burchill,  in  qualifying  yourself  to  answer  cer¬ 
tain  questions  which  Mr.  Kaufman  addressed  to  you  on 

his;  cross  examination,  von  informed  vourself  as  to  cer- 

•  » 

tain  data  about  the  Electric  Bond  and  Share  Company. 

I  am  referring  to  that  company’s  report  to  stockholders 
bearing  date  December  31,  1939.  Do  you  remember? 

A.  Yes,  sir. 

Q.  And  Mr.  Kaufman  in  that  series  of  questions  was 
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asking  you  among  other  things,  how  Bond  and  Share 
customarily  referred  to  or  termed  American  Gas  in  its 
official  reports. 

A.  Yes,  sir. 

Q.  T  am  right  about  that,  am  I  not? 

A.  Yes,  sir. 

Q.  T  show  you  printed  pamphlet  containing  31  pages 
entitled  “Electric  Bond  and  Share  Company,  2  Rector 
Street,  New  \ork,  Report  to  Stockholders  December  31, 
1939,”  and  ask  you  whether  you  are  confident  that  is  a 
copy  of  the  last  annual  report  to  stockholders  of  Electric 
Bond  and  Share  Company? 

A.  Yes,  sir,  T  am  confident  it  is. 

Q.  Does  it  on  page  5  contain  a  paragraph  which  might 
he  termed  as  a  treatment  of  American  Gas  by  Bond  and 
Share  in  its  annual  report?  (522) 

A.  ^  es,  sir,  it  does.  The  second  full  paragraph  in  page 
•)  consists  of  five  lines  and  says:  “Technical,  financial 
and  supervisory  services  for  all  the  operating  subsidi¬ 
aries  of  the  above  named  companies  except  for  those 
of  American  Gas  and  Electric  Company,  which  has  its 
own  service  subsidiaries  are  provided  through  your  com¬ 
pany's  wholly-owned  subsidiary,  Ebasco  Sendees,  Tnc.” 

The  immediately  following  statement  concerns  the 
operating  results  of  the  public  utility  companies  served  by 
Ebasco  Services,  Tnc.  in  this  country. 

Q.  Then  follows  in  the  report  a  series  of  sections  of 
paragraphs,  the  first  of  which  is  headed  “Gains  by 
‘supervised’  operating  companies.”  Ts  that  correct? 

A.  That  is  correct. 

Q.  Will  you  glance  through  that  report  and  tell  me 
whether  it  is  not  true  that  detailed  information  there  re¬ 
ported  relates  to  those  supervised  companies  and  does 
not  in  any  particular  I  have  ever  been  able  to  locate,  refer 
to  American  Gas  and  Electric  Company  or  any  of  its 
subsidiaries  ? 

A.  I  have  noted  in  my  mind  that  the  material  on  pages 
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5,  7  and  S  relates  only  to  those  companies  which  are 

described  in  the  hearing  you  have  quoted  as  “supervised” 
operating  companies. 

I  believe  the  same  thing  is  true  of  the  material  which 
continues  through  pages  9,  10,  11,  12,  13  and  down  to 
page  (523)  14. 

Bevond  that  I  think  there  mav  be  doubt. 

»  • 

Mr.  Ballard: — I  offer  the  report  as  Applicant’s  Ex¬ 
hibit  17. 

The  Examiner: — Received  in  evidence  without  objec¬ 
tion. 

(The  document  referred  to  was  marked 
Applicant’s  Exhibit  No.  17  and  received  in 
evidence.) 

Mr.  Ballard: — That  is  all. 

•  •••••* 

(524) 


Before  the  Securities  and  Exchange  Commission 

File  No.  31-425. 

In  the  Matter  of 

American  Gas  and  Electric  Company. 

Hearing  on  application  pursuant  to  Section  2(a)  (8)  of 
the  Public  Utility  Holding  Company  Act  of  1935. 

Hearing  Room  1102, 

Securities  and  Exchange  Commission 
Building, 

Monday,  July  1,  1940, 

Washington,  D.  C. 

Met,  pursuant  to  notice  of  the  Commission,  at  10:00 
o’clock  A.  M. 

Before : 

Raoul  Berger,  Trial  Examiner. 

Appearances : 

Stanley  L.  Kaufman,  Esq.,  appearing  on  behalf  of  the 
Securities  and  Exchange  Commission. 
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Frederic  Ballard,  Esq.,  and  Knox  Henderson,  Esq., 
of  the  firm  of  Ballard,  Spalir,  Andrews  &  Ingersoll,  Land 
Title  Building,  Philadelphia,  Pennsylvania,  appearing  on 
behalf  of  the  Applicant. 

M.  F.  Millican,  Esq.,  Vice-President  and  General  Coun¬ 
sel,  American  Gas  and  Electric  Company. 

J.  P.  Van  de  Voort,  Esq.,  Assistant  Counsel  of  Ameri¬ 
can  Gas  and  Electric  Company.  (525) 

Proceedings. 

The  Examiner: — The  hearing  will  come  to  order. 

Mr.  Ballard: — I  would  like  to  recall  Mr.  Burchill  to  the 
stand  to  give  a  little  testimonv  in  the  wav  of  rebuttal 
and  also  some  of  it  in  completing  things  that  are  incom¬ 
plete  or  supplying  data  that  was  requested  either  formally 
or  informally. 

Mr.  Burchill  has  already  been  sworn. 

Whereupon  Jos.  M.  Burchill  was  produced  as  a  wit¬ 
ness  for  and  on  behalf  of  the  Applicant,  and  having 
been  previously  duly  sworn,  resumed  the  stand,  was  ex¬ 
amined  and  testified  as  follows: 

Further  Direct  Examination. 

By  Mr.  Ballard  : 

Q.  Mr.  Burchill,  I  think  there  were  a  number  of  re¬ 
quests  made  during  the  course  of  the  prior  hearing.  Did 
you  make  notes  as  to  the  requests  and  can  you  comply 
with  them  now? 

A.  Yes,  sir,  I  think  so. 

I  had  note  of  five  requests  by  Commission  counsel  con¬ 
cerning  which  we  made  a  promise  to  obtain  information 
if  possible. 

In  connection  with  questioning  concerning  a  stockholders 
list,  which  is  Commission  Exhibit  20  in  this  proceeding, 
Mr.  Kaufman  asked  concerning  a  stockholder  named  J.  R. 
McKee.  (526)  I  find  that  as  Mr.  Kaufman  had  assumed 
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or  understood,  that  Mr.  McKee  at  one  time  was  con¬ 
nected  with  the  General  Electric  Company.  I  am  in¬ 
formed  that  he  lias  now  retired  from  business  and  is  no 
longer  a  part  of  that  organization.  He  still  receives  some 
mail  in  care  of  the  General  Electric  Company  office  in 
New  York,  however. 

Q.  That  disposes  of  one  request? 

A.  That  is  right. 

A  second  inquiry  concerned  a  trust  created  by  Minnie 
E.  Young,  which  trust  did  hold  on  February  21,  1939, 
4,100  shares  of  common  stock  of  American  Gas  and 
Electric  Company.  I  have  inquired  of  all  the  members 
of  our  organization  who  might  know  the  identity  of  this 
woman,  with  no  success.  I  find  that  Mr.  Jeffers  of  our 
organization  does  not  have  any  reason  to  suppose  that 
Minnie  E.  Young  is  in  anv  wav  connected  with  the  late 
A.  M.  Young.  That  was  the  second  open  matter. 

The  third  matter  of  which  I  have  a  note  was  a  question 
of  whether  or  not  the  Electric  Bond  and  Share  Company 
submitted  to  the  organization  of  the  American  Gas  and 
Electric  Company  for  scrutiny  and  approval  the  offering 
circulars  which  Electric  Bond  and  Share  Company  used 
in  connection  with  some  offerings  of  preferred  and  com¬ 
mon  stock  of  the  American  Gas  and  Electric  Company, 
itself,  back  in  the  years,  as  I  recall  it,  1925  to  1929. 
We  have  made  a  careful  search  of  our  files  and  we  do 
not  find  anything  to  indicate  that  those  circulars  (527) 
were  submitted  to  us  for  approval. 

Q.  Those  were  circulars  describing  offerings  of  exist¬ 
ing  issues  and  not  new  issues,  were  thev  not? 

A.  That  is  correct,  and  I  would  like  to  be  understood 
that  I  do  not  say  positively  they  were  not  submitted  to 
us,  I  just  say  that  we  have  knowledge  and  records  and 
recollection  of  Bond  and  Share  submitting  to  us  circulars 
in  other  cases.  In  these  cases  where  they,  themselves, 
were  offering  blocks  of  securities  which  were  not  initial 
offerings,  we  have  no  record  to  indicate  they  were  not 
submitted  to  us. 
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The  fourth  open  item  was  a  request  from  Mr.  Kaufman, 
as  T  understood  it,  for  the  assets  of  the  American  Gas 
and  Electric  Company,  itself,  after  the  1925  merger  with 
Appalachian  Securities  Corporation  and  the  stock  out¬ 
standing  after  that  merger.  The  first  audit  of  the  balance 
sheet  by  public  accountants  after  the  merger  was  that 
of  June  30,  1925.  That  balance  sheet  show’s  investments 
by  the  parent  company  and  stocks  and  bonds  of  subsidiary 
companies  amounting  to  $68,506,197.00,  it  shows,  “Due 
From  Subsidiary  Companies,  ”  which  would  mean  open 
account  advances,  “$22,563,578.00,  Current  Assets  of 
$5, 613, 051.00/ ’  which,  with  three  quite  small  items,  pro¬ 
duces  aggregate  assets  of  $96,930,653.00.  At  that  date 
the  company  had  outstanding  $6.00  preferred  stock 
amounting  to  $36,603,110.00  and  common  stock  amounting 
to  $12,613,331.00. 

Q.  I  think  you  wanted  to  make  some  explanatory  state- 
(528)  ment  about  the  Stanton  Operating  Company  and 
discussion  of  that  company? 

A.  That  is  true. 

There  is  one  other  matter  which  is  open  which  I  will 
attempt  to  clear  up  first.  Mr.  Kaufman  had  asked 
whether  our  records  disclosed,  as  I  understood  it,  the 
amount  of  assets  of  the  Appalachian  Pow’er  Company, 
being  the  old  company,  immediately  prior  to  its  acquisi¬ 
tion  by  American  Gas  and  Electric  Company.  I  have 
found  a  printed  annual  report  of  Appalachian  Pow’er 
Company  containing  balance  sheet  for  1923  and  1924. 
The  1924  year-end  investment  in  plant  account  w’as 
$25,558,787.00. 

Mr.  Kaufman: — May  1  see  that  stockholders  report, 
please? 

The  Witness: — Yes,  sir,  indeed. 

(The  document  w*as  furnished  Commission’s  counsel.) 

Bv  Mr.  Ballard: 

Q.  Mr.  Burchill,  the  Appalachian  Company  that  you 
have  just  mentioned  is  the  old  or  original  Appalachian 
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Power  Company,  is  it  not,  and  not  the  presently  existing 
Appalachian  Power  Company? 

A.  That  is  correct:  the  company  to  which  I  referred 
passed  out  of  existence  in  the  year  1925,  its  physical 
property  at  that  time  going  into  the  newly  formed  Ap¬ 
palachian  Electric  Power  Company.  At  the  same  time 
a  great  deal  of  property  of  other  companies  went  into 
the  newly  formed  Appalachian  Electric  Power  Company. 
(529) 

Q.  Go  ahead. 

A.  Concerning  t lie  Stanton  Operating  Company,  that 
was  a  matter  of  inquiry  by  Mr.  Kaufman  to  Mr.  Sporn. 
I  just  wanted  to  clear  up  one  point,  if  it  isn’t  now  en¬ 
tirely  clear,  that  I  think  the  record  shows  that  the  ar- 
rangement  for  the  operation  of  the  jointly-operated  sta¬ 
tion  known  as  the  Stanton  Station  is  different  now  than 
the  method  of  operating  the  jointly-operated  stations  at 
Bcechbottom  or  Windsor,  West  Virginia,  and  that  at 
Deepwater,  New  Jersey.  At  one  time  the  mechanism  used 
for  operation  of  the  Stanton  Station  was  essentially  the 
same  as  Deepwater. 

Q.  By  “mechanism,”  you  mean  the  organization 
mechanism  ? 

A.  Yes,  I  mean  it  was  a  company  with  a  purely  nominal 
capitalization  which  owned  no  assets,  except  working 
capital,  which  furnished  the  employees  and  the  operating 
supplies  for  the  day-to-day  operation  of  the  generating 
station. 

Q.  Such  company  might  be  considered  or  described  as  a 
joint  agent  to  others,  might  it  not? 

A.  I  think  that  is  an  exact  description. 

Q.  It  doesn’t  make  such  difference  to  either  of  the 
owners  whether  the  joint  agent  that  operates  a  plant  is 
incorporated  or  is  a  separate  operating  department  of  one 
of  the  two  owners,  does  it? 

A.  It  is  largely  a  matter  of  taste  and  convenience  in 
clearing  the  payroll  and  making  statistical  reports  of 
the  op-  (530)  eration  in  and  after  the  fact. 
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In  the  case  of  the  Stanton  Company,  as  I  believe  al¬ 
ready  appears  in  the  record,  either  owner  had  the  right 
under  the  agreement  which  brought  the  joint  operation 
into  being  to  request  that  the  form  of  that  joint  operation 
be  discontinued  or  changed,  and  acting  on  the  request 
of  the  other  contracting  party,  the  Pennsylvania  Power 
&  Light  Company,  the  existence  of  the  Stanton  Operating 
Company  was  terminated.  It  was  necessary  to  find  a 
substitute,  which  meant  each  party  taking  up  the  opera¬ 
tion  of  its  half  of  the  station  or  finding  some  substitute 
to  carry  on  the  tiling  in  the  joint  fashion.  The  result 
of  negotiation  was  that  a  division  of  the  Scranton  Electric 
Company  was  created  known  as  the  Stanton  Operating 
Division,  and  that  Division  continued  the  joint  operation 
of  that  plant.  It  cleared  the  cost  between  the  two  owners, 
namely,  Pennsylvania  Power  &  Light  Company  and 
Scranton  Electric  Company,  according  to  exactly  the  same 
mathematical  formula  which  had  been  used  when  the 
Stanton  Operating  Company  existed,  though  several  years 
prior  to  the  dissolution  of  Stanton  Operating  Company 
the  mechanical  work  of  keeping  the  books  and  records 
of  Stanton  Operating  Company  and,  to  some  extent,  the 
supervisory  board  for  that  mechanism  had  been  carried 
on  in  the  office  of  the  Scranton  Electric  Company  and 
a  charge  of  it  made  against  the  Stanton  Operating  Com¬ 
pany  to  reimburse  Scranton  Electric  Company  for  that 
cost;  accordingly,  when  the  Stanton  (531)  Operating 
Company  was  dissolved  and  the  Division  of  the  Scranton 
Electric  Company  carried  on  the  -work  of  operating 
jointly-operated  stations,  the  same  charge  was  made  by 
Scranton  Electric  Company  proper  each  month  against 
the  Stanton  Operating  Division. 

Our  reason,  that  is,  the  reason  for  the  management  of 
the  Scranton  Electric  Company  agreeing  to  that  arrange¬ 
ment  was  that  it  permits  the  maintenance  of  a  more 
efficient  use  of  office  equipment  and  office  personnel  than 
if  the  accounting  function  for  that  joint  operation  was 
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performed  somewhere  else.  In  other  words,  while  the 
amount  collected  from  the  Operating  Division  is  really 
intended  to  be  only  a  proper  share  of  the  expense  of  the 
Scranton  Electric  Company’s  office,  it  is  a  fact  if  the 
doing  of  this  work  for  the  Stanton  Division  were  dis¬ 
continued  by  Scranton  Electric  Company  we  wouldn’t  be 
able  to  reduce  costs  of  the  Scranton  Electric  Company  as 
much  as  the  fee  we  would  have  to  give  up - 

Q.  (Interposing)  The  load  factor  to  your  existing 
staff? 

A.  So  that  while  I  think  Mr.  Sporn’s  statement  that 
there  was  no  profit  made  by  Scranton  Electric  Company 
in  furnishing  this  power  to  Pennsylvania  Electric,  in  the 
use  of  the  word  “profit”  there  is  an  advantage  to  Scran¬ 
ton  Electric  Company  in  the  doing  of  the  work. 

Q.  And  also  the  Stanton  Operating  Division  gets  the 
(532)  work  done  more  cheaply  than  if  a  separate  inde¬ 
pendent  staff  were  set  up  by  Scranton? 

A.  I  am  quite  certain  of  that,  yes. 

Q.  There  were  some  questions  asked  about  the  forma¬ 
tion  of  the  Edison  Electric  Institute  in  connection  with 
the  adoption  by  certain  operating  companies  of  the  prac¬ 
tice  of  having  their  books  of  accounts  audited  by  inde¬ 
pendent  accounting  firms.  I  think  you  want  to  make  a 
brief  comment  on  that. 

A.  Yes,  very  briefly. 

I  think  there  is  some  slight  confusion  in  the  record  now 
concerning  the  matter  of  auditing  of  operating  company 
accounts  by  public  accountants.  The  practice  began  in 
our  system  for  the  operating  companies  with  the  audit 
for  the  year  ended  December,  1932.  I  am  not  positive,  but 
I  think  that  probably  the  practice  in  the  Electric  Bond 
and  Share  System  began  at  about  the  same  time.  I  think 
our  practice  with  respect  to  the  holding  company  had 
been  different,  because  we  had  had  audits  by  public 
accounts  of  our  parent  company  books  going  all  the  way 
back  to  1912. 
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The  reason  for  the  institution  by,  not  only  our  company, 
our  operating  companies  and  operating  companies  in  the 
Electric  Bond  and  Share  group,  but  also  by  many  other 
operating  companies  which  related  to  the  organization  of 
the  Edison  Electric  Institute  in  1933,  vras  the  old  Na¬ 
tional  Electric  Light  Association  was  in  the  process  of 
being  disbanded,  the  Edison  (533)  Electric  Institute  was 
coming  into  being,  and  one  of  the  requirements  of  the 
by-laws  of  that  newly  created  organization  was  that  in 
order  to  become  eligible  for  membership  an  operating 
company  must  be  following  the  practice  of  having  audits 
by  outside  independent  auditors.  A  couple  of  large-sized 
systems  of  the  country  didn’t  choose  to  meet  that  require¬ 
ment  and  never  became  members  of  the  Edison  Electric 
System. 

Q.  You  mean  that  most  of  the  companies  and  the  com¬ 
panies  in  the  systems  throughout  the  country  did,  did 
thev  not? 

A.  That  is  correct,  yes,  sir? 

Q.  Mr.  Burchill,  I  believe  Mr.  Tidd  was  asked,  perhaps 
also  Mr.  Sporn,  about  the  purchase  of  generating  units 
from  General  Electric  Company  and  whether  General 
Electric  generating  units  didn’t  predominate  on  our 
System.  I  have  asked  you,  in  order  that  no  improper  in¬ 
ference  may  be  drawn  from  that  subject,  to  make  a  little 
study  of  the  relative  purchases  by  our  System  from 
General  Electric  and  Westinghouse  of  all  equipment  sold 
by  those  two  great  manufacturers.  Have  you  done  so? 

A.  Y’es,  I  have.  The  figures  are  based  on  figures  which 
we  have  recently  reported  to  this  Commission,  as  part  of 
the  reporting  requirements  under  the  Holding  Company 
Act,  of  payments  made  to  General  Electric  Company  and 
to  Westinghouse  by  all  of  our  operating  companies  for 
the  year  1939  and  the  relation  of  the  aggregate  of  those 
payments  to  the  total  re-  (534)  ported  net  sales  billed  as 
shown  in  annual  reports  of  General  Electric  Company  and 
Westinghouse. 
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The  aggregate  of  payments  by  our  subsidiary  companies 
to  General  Electric  Company  last  year  was  $2,612,138.00. 
That,  incidentally,  includes  some  $370,000  for  payments 
on  account  of  purchase  of  turbo-generators.  The  aggre¬ 
gate  net  sales  billed  of  General  Electric  Company  for  last 
year,  as  reported,  was  $304, 6S0, 000.00,  therefore,  the  busi¬ 
ness  given  them  by  subsidiaries  of  American  Gas  and 
Electric  Company  as  related  to  their  total  business  is 
about  nine-tenths  of  one  per  cent. 

Taken  from  the  same  source,  so  far  as  our  payments 
to  Westinghouse  are  concerned,  the  aggregate  last  year 
was  $1,644,022.00.  The  net  sales  billed  by  Westinghouse 
to  all  customers  last  year  was  $175,071,364.00.  It  will  be 
observed  that  the  business  given  Westinghouse  by  our 
subsidiaries  was  about  ninety-five  hundredths  of  one  per 
cent,  or  a  trifle  higher  relatively  than  the  business  given 
to  General  Electric. 

Q.  1  think  some  questions  were  asked  you  upon  this 
detail  about  the  connections  with  and  business  given  to 
commercial  banks  and  investment  banking  houses.  Have 
you  prepared  some  detailed  study  of  that  subject? 

A.  Yes,  I  have  had  two  tabulations  prepared. 

Q.  I  show  you  two  typewritten  tabulations,  the  first  en¬ 
titled,  “Principal  Underwriters  in  Financing  of  American 
(535)  Gas  and  Electric  Company  and/or  Its  Subsidiaries, 
1935  to  Date,”  the  second  entitled,  “Principal  Under¬ 
writers  in  Financing  of  Subsidiaries  of  Electric  Bond  and 
Share  Company,  Since  1935,”  and  ask  whether  those  are 
the  tabulations  you  have  just  described  and  whether  they 
were  prepared  under  your  direction  from  sources  which 
you  think  are  authoritative  and  whether  you  believe  the 
figures  shown  to  be  reliable? 

A.  Yes,  sir. 

Mr.  Ballard: — I  offer  the  two  tabulations  as  Applicant’s 
exhibits. 

The  Examiner: — Without  objection  they  will  be  re¬ 
ceived. 
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(Whereupon,  Applicant’s  exhibits  18- A  and 
18-B  were  received  in  evidence.) 

By  Mr.  Ballard: 

Q.  Will  you  make  such  comment  and  explanation  as  you 
believe  necessary,  Mr.  Burchill,  on  18-A  and  18-B? 

A.  I  have  only  very  brief  comment. 

Exhibit  18-A,  in  the  last  column  to  the  right,  shows 
the  aggregate  underwriting  by  each  principal  underwriter 
of  the  business  of  the  companies  in  our  System  occurring 
in  the  last  five  years.  Actually,  the  same  thing  would  be 
true  for  the  last  ten  years,  because  there  was  no  financing 
in  the  period  prior  to  that  all  the  way  back  to  1930.  The 
column  of  figures  as  typed  shows  that  the  largest  single 
underwriting  participation  was  by  Bonbright  &  Company, 
Incorporated,  which  amounted  to  approximately  20% 
million  dollars.  The  next  largest  was  (536)  the  firm  which 
is  now  Smith  Barney  &  Co.,  with  an  aggregate  of  more 
than  13%  million  dollars.  The  next  largest  was  The 
First  Boston  Corporation,  with  about  12%  million  dollars. 
The  fourth  in  size  was  Dillon,  Read  &  Co.,  with  an  aggre¬ 
gate  of  $11,000,000. 

I  point  out,  however,  that  while  it  probably  is  not 
possible  to  get  an  exact  answer  by  adding  the  private 
placements  to  public  underwritings,  I  consider  it  of  some 
significance  that  The  First  Boston  Corporation  acted  as 
our  selling  agent  for  a  fee  of  $29,000,000  aggregate  prin¬ 
cipal  amount  of  securities  of  companies  in  our  System, 
and  that  $29,000,000,  plus  the  12%  million  for  which  they 
had  underwriting  participation,  produces  a  total  of  41% 
million  dollars  of  business  by  The  First  Boston  Corpora¬ 
tion,  which  is  just  about  double  the  business  that  Bon¬ 
bright  had.  Along  the  same  line  of  thought,  Dillon,  Read 
&  Co.  were  selling  agents  for  the  private  placement  of 
16%  million  dollars  principal  amount  of  securities  of 
companies  in  our  System,  and  that  added  to  the  under¬ 
writing  position  and  public  offering  makes  a  total  of 
27%  million,  which  again  is  more  than  the  participation 
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by  Bonbright.  I  think  the  Commission  already  knows, 
without  my  pointing  it  out,  that  not  only  First  Boston, 
Bonbright,  Dillon,  Read  &  Co.,  but  also  Smith  Barney  are 
among  the  leading  underwriting  houses  in  the  business 
and  they  get  business  from  not  only  us  and  Bond  and 
Share  but  from  people  generally  (537)  who  have  offerings 
of  securities  to  make. 

Exhibit  18-B,  again  in  the  column  at  the  extreme  right, 
shows  that  for  companies  in  the  Electric  Bond  and  Share 
System  in  the  last  five-year  period  the  largest  business 
was  had  by  The  First  Boston  Corporation,  with  18% 
million  dollars;  the  next  largest  in  size  was  Halsey,  Stuart 
&  Co.,  with  $18,000,000:  the  third  largest  was  the  company 
which  is  now  Smith  Barney,  with  $17,S00,000:  and  the 
fourth  largest  was  Bonbright  &  Company,  with  $16,000,000. 

I  had  one  other  comment  on  that  same  general  subject 
to  clear  up  a  point  which  was  touched  upon.  I  think  Mr. 
Tidd  asked  a  question  as  to  the  policy  of  the  Company 
in  designating  the  principal  underwriters  and  I  think 
some  confusion  arose  from  a  difference  in  understanding 
of1  what  was  meant  by  “principal  underwriters, ”  and  I 
would  just  like  to  say  very,  very  briefly  that  the  issuing 
companies  of  A.G.E.  Management  have  in  the  case  of 
every  offer  shown  on  this  Exhibit  1S-A  designated  in  im¬ 
portant  respects  members  of  the  underwriting  group  which 
they  insisted  be  included  and  given  a  position  of,  whatever 
position  of  importance  their  position  in  the  business 
entitled  them  to. 

Q.  That  is,  in  addition  to  designating  the  leaders  of 
the  syndicate,  they  have  designated  houses  they  wanted 
to  have  important  positions  as  members  of  the  syndicate? 

A.  That  is  true.  I  have  testified  either  in  this  pro- 
(538)  ceeding  or  other  proceedings  before  this  Commis¬ 
sion  that  any  underwriting  house  which  approached  the 
A.G.E.  Management  and  asked  for  a  position  was  given 
a  position  in  the  business.  We  never  since  we  have  been 
doing  this  job  since  1935  have  permitted  either  the  head 
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underwriter  or  anybody  else  to  make  up  the  underwriting 
group  without  our  scrutiny  and  approval  and  instructions, 
in  some  cases  subject  to  change. 

Q.  Wasn’t  there  an  occurrence  of  recent  refinancing  of 
the  parent  company  where  the  size  of  the  underwriting 
group  was  materially  increased  at  the  demand  of  your 
company? 

A.  That  is  true,  but  it  was  almost  double  in  size,  a 
great  many  small  houses  were  included  which  the  under¬ 
writing  group  had  not  meant  to  include.  There  was  also 
one  important  exclusion,  wherein  a  tentative  draft  of  a 
list  of  prospective  underwriters,  the  head  of  the  under¬ 
writing  group  had  included  one  firm  for  rather  large 
underwriting  participation,  and  at  the  demand  of  the 
company  that  name  was  removed  from  the  list. 

Q.  You  have  mentioned,  Mr.  Burchill,  I  think  the 
question  was  directed  to  Mr.  Tidd  or  possibly  you,  a 
$16,000,000  loan  made  in  1928.  Do  you  recall  that? 

A.  Yes,  sir,  I  do. 

Q.  Can  you  clear  that  up  in  a  little  more  detail? 

A.  My  only  comment  on  that  is  that  it  appeared  on  the 
surface,  and  it  appears  in  the  record,  I  think,  as  a  most 
unusual  thing  for  the  American  Gas  and  Electric  Com¬ 
pany  being  in  (539)  need  of  $32,000,000  for  about  a  30- 
day  period  in  1928,  obtaining  that  by  borrowing  $16,000,000 
from  Guaranty  Trust  Company  and  borrowing  $16,000,000 
from  the  Electric  Bond  and  Share  Company  and  knowing, 
as  they  must  have  known,  that  the  same  $16,000,000  w-as 
being  concurrently  borrowed  by  Electric  Bond  and  Share 
from  Guaranty  Trust  Company  at  the  same  rate  of 
interest. 

I  don’t  think  that  the  transcript  of  the  record  shows, 
although  I  think  the  exhibit  by  careful  examination  will 
disclose  that  almost  certainly  the  reason  for  that  was  in 
order  to  permit  the  Guaranty  Trust  Company  to  lend  the 
wiiole  $32,000,000,  which  it  w’as  willing  to  do,  but  which 
w’ould  not  be  permitted  by  limitation  of  a  loan  to  one 
borrower  as  related  to  its  capital  surplus. 
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Q.  That  is,  there  are  legal  or  regular  restrictions  as  to 
the  amount  of  a  loan  of  capital  surplus  that  such  an 
institution  can  make  to  one  borrower? 

A.  That  is  correct,  I  think  that  unquestionably  was  the 
reason  in  this  case,  as  the  Exhibit  indicated. 

Q.  Mr.  Burchill,  the  Commission’s  Exhibit  85  showed 
the  places  where  meetings  of  the  Executive  Committee  of 
the  American  Gas  and  Electric  Company  were  held  up  to 
1927.  I  can’t  recall  at  the  moment  the  beginning  of  the 
period  covered  by  that  Exhibit,  but  the  Exhibit,  itself, 
will  show. 

I  now  have  it  before  me.  The  Exhibit  covered  the 
plhces  where  Executive  Committee  meetings  were  held 
between  May  13,  (540)  1919,  and  November  7,  1927,  and 
some  point  was  made  that  some  of  those  meetings  were 
held  in  offices  or  rooms  of  the  Electric  Bond  and  Share 
Company.  Nothing  was  presented  by  the  Commission’s 
staff  as  to  places  where  meetings  were  held  after  Novem¬ 
ber  7,  1927.  Have  you  secured  that  information? 

A.  Yes,  we  have  had  a  compilation  made. 

Q.  Can  you  give  it  orally? 

A.  Well,  it  is  easily  given  in  the  period  from  December 
21,  1927,  to  May  2S,  1940,  the  earliest  date  being  the  be¬ 
ginning  time  after  the  completion  of  the  time  shown  on 
the  Commission’s  Exhibit  and  the  last  date  being  the 
last  meeting  held.  There  were  a  total  of  94  meetings  of 
the  Executive  Committee  that  the  American  Gas  and 
Electric  Company  held.  Of  those  94,  one  meeting  was 
held  in  the  office  of  Electric  Bond  and  Share  Company  at 
No.  2  Rector  Street,  24  meetings  were  held  at  the  office 
of  the  American  Gas  and  Electric  Company,  itself,  and 
the  other  69  were  held  in  a  room  of  the  Railroad  Club, 
which  is  a  luncheon  club  three  floors  above  our  offices  at 
30  Church  Street.  The  meetings  were  held  at  noon, 
luncheon  served  in  connection  with  them,  and  that  was 
the  reason  for  holding  them  at  the  Railroad  Club. 

Q.  A  perfectly  ordinary  luncheon  club  on  the  top  of  the 
building  you  occupy? 
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A.  That  is  correct,  yes. 

Q.  And  it  has  appropriate  rooms  for  luncheon  meet¬ 
ings?  (541) 

A.  That  is  correct,  yes. 

Q.  And  American  businessmen  often  use  their  luncheon 
hour  for  that  kind  of  a  quiet  meeting,  do  thev  not? 

A.  They  do. 

Q.  Too  often? 

A.  I  think  much  too  often. 

Q.  In  what  year  was  the  one  meeting  held  which  you 
say  was  held  in  the  offices  of  Bond  and  Share? 

A.  About  1929. 

Q.  I  think  there  were  a  number  of  other  Exhibits  in¬ 
troduced  by  the  Commission  on  which  you  and  I  thought 
brief  comment  was  appropriate.  Perhaps  you  might  begin 
with  Commission’s  Exhibit  5.  Do  you  remember  that? 

A.  Yes,  sir. 

(Whereupon,  a  discussion  was  had  off  the  record.) 

The  Witness: — Commission’s  Exhibit  5  show's  the  years 
during  which  Mr.  Tidd  and  other  Directors  had  been  on 
the  Board  of  the  American  Gas  and  Electric  Company. 

It  seems  to  me  an  examination  of  the  Exhibit  without 
some  additional  explanation  might  leave  an  erroneous 
impression,  particularly  concerning  Mr.  Tidd,  and  to  some 
slight  extent  concerning  Mr.  Wehrhane,  both  of  w’horn 
are,  of  course,  nowr  Directors  of  American  Gas  and  Elec¬ 
tric  Company. 

The  Exhibit  shows  Mr.  Tidd  became  a  member  of  the 
Board  of  Directors  of  American  Gas  and  Electric  Com¬ 
pany  in  1918,  (542)  the  record  elsewdiere  shows  that  Mr. 
Tidd  w*as  with  the  System  companies  actually  before  the 
organization  of  American  Gas  and  Electric  Company,  it 
show’s  that  he  became  President  of  the  Company  in  1923, 
and  this  very  Exhibit  shows  that  in  1928  Mr.  Tidd  ac¬ 
cepted  an  appointment  or  election  to  the  Board  of  Direc¬ 
tors  of  some  one  or  more  companies  in  the  Electric  Bond 
and  Share  Company  System.  In  other  words,  Mr.  Tidd 
has  alreadv  been  an  important  and  indispensable,  I  should 
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say,  official  in  the  American  Gas  and  Electric  Company 
System  for  a  period  of  something  approaching  20  years 
and  had  actually  been  President  of  American  Gas  and 

I 

Electric  Company  for  approximately  5  years  before  lie 
accepted  these  appointments  of  companies  to  the  Boards 
of  companies  in  the  Electric  Bond  and  Share  Company 

Svstem. 

* 

The  same  kind  of  comment,  although  of  course  not  with 
the  same  force,  does  apply  to  some  extent  to  Mr.  Wehr- 
hane.  I  have  been  informed  by  Mr.  Wehrhane  that 
although  he  was,  as  this  Exhibit  in  combination  with  other 
Commission's  Exhibits  indicates,  elected  to  the  Board  of 
American  Power  &  Light  Company  at  its  formation  in 
1910,  I  think  it  was,  he  did  not  become  a  member  of  the 
Board  of  Directors  of  American  Gas  and  Electric  Com¬ 
pany  until  1911.  I  belieye  it  is  a  fact  that  he  took  a 
position  of  importance  with  respect  to  investment  in  the 
American  Gas  and  Electric  Company  in  the  year  1909. 

Q.  You  mean  by  that  year  he  had  important  holdings  of 
(543)  our  stock? 

A.  That  is  exactly  what  I  mean,  yes,  sir. 

1  think  it  might  also  be  informative  to  state  at  this 
point  something  which  another  Commission’s  Exhibit 
indicates,  that  before  Mr.  Wehrhane  resigned  from  the 
American  Power  &  Light  Company  Board  the  latter  part 
of  1933  he  took  a  position  with  respect  to  declaration  of 
dividends  in  direct  opposition  to  the  Management  and 
the  majority  of  Directors  of  American  Power  &  Light 
Company.  He  is  recorded  on  more  than  one  occasion  as 
voting  against  the  declaration  of  dividends  which  were  in 
fact  declared. 

Q.  You  are  not  meaning  to  imply  that  the  dividends 
should  not  have  been  declared? 

A.  Not  in  the  slightest,  I  haven’t  any  knowledge,  I 
don’t  suppose  anyone  else  has,  as  to  Mr.  Wehrhane ’s 
reason  for  voting  against  the  dividend  declaration.  I 
just  make  the  point  that  Mr.  Wehrhane  found  himself  not 
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in  sympathy  with  the  management  of  American  Power  & 
Light  Company  some  time  prior  to  his  withdrawing  from 
that  Board. 

Q.  And  had  the  independence  to  vote  against  the 
management  ? 

A.  That  is  true,  and  lie  is  still  a  Director  of  our  com¬ 
pany. 

My  only  other  comment  is  that  perhaps  because  of  the 
manner  in  which  we  furnished  the  information  to  Com¬ 
mission’s  staff  (544)  this  Exhibit  5  does  not  show  as  to 
G.  M.  Moffett  as  a  Director  of  our  Company  for  the  year 
1940.  He  is  a  Director,  he  has  no  connection  with  our 
Company  except  as  a  Director,  and  to  the  best  of  my 
knowledge  and  belief  he  has  no  connection  whatever  with 
Electric  Bond  and  Share  Company  System. 

Q.  Now,  Mr.  Burchill,  the  comments  you  have  just 
made  on  Commission’s  Exhibit  5  with  reference  to  Mr. 
Tidd  and  Mr.  Wehrhane  particularly  apply,  do  they  not, 
equally  to  Commission’s  Exhibit  6? 

A.  That  is  correct,  yes. 

Q.  Turn  your  attention  now,  if  you  will,  Air.  Burchill, 
to  Commission’s  Exhibit  15. 

A.  I  had  two  brief  comments  on  that  Exhibit.  The 
Exhibit,  of  course,  is  a  reproduction  of  certain  sections 
of  the  stipulation  made  by  the  parties  in  the  so-called 
Constitutional  Suit  concerning  registration  under  the 
Holding  Company  Act.  The  Exhibit  is  a  faithful  repro¬ 
duction  of  those  sections  of  the  stipulation,  but  there 
is  a  little  explanation  that  might  help. 

On  the  page  numbered  5  of  Commission’s  Exhibit  15, 
the  last  paragraph  being  introduced  by  the  words,  “Page 
149”  indicates  that  concerning  the  purchasing  services 
rendered  by  Ebasco  Services,  Incorporated,  “subsidiary 
companies  of  American  Gas  and  Electric  Company  have 
been,  but  no  longer  are,  permitted  to  make  purchases 
and  receive  the  benefits,”  et  cetera.  I  think  that  at 
the  time  of  making  the  stipulation  what  that  was  (545) 
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intended  to  convey  was  that  there  had  been  occasions 
when  Electric  Bond  and  Share  Company  had  made  pur¬ 
chasing  arrangements  and  the  subsidiary  companies  of 
American  Gas  had  been,  but  no  longer  are,  permitted 
to  make  purchases,  and  so  on.  Actually,  Ebasco,  accord¬ 
ing  to  information  available  to  me,  didn’t  commence 
to  function  until  very  nearly  the  end  of  1935,  and  I 
believe  the  record  will  show  that  Ebasco  Services  never 
made  any  contracts  under  which  American  Gas  ot  its 
subsidiaries  either  participated  or  received  any  benefits. 

My  other  comment  refers  to  the  pages  numbered  10  to 
16  of  Commission’s  Exhibit  15,  being  reproductions  of 
two  purchase  arrangement  contracts  made  between  Elec¬ 
tric  Bond  and  Share  Company  and  General  Electric 
Company.  The  first  of  these  two  contracts,  made  in 
1912,  permitted  companies,  as  expressed  in  this  contract 
and  controlled  by  Electric  Bond  and  Share  Company, 
to  participate  in  the  benefits  of  the  contract.  That  con¬ 
tract  was  terminated  in  1933,  or  at  the  end  of  1932, 
and  the  new  contract,  which  appears  on  pages  13  to  16 
of  this  Exhibit,  made  January  2,  1933,  permits  to  partici¬ 
pate  any  company  which  receives  any  service  from  Elec¬ 
tric  Bond  and  Share  Company  and  does  not  restrict 
the  participation  of  companies  controlled  by  Electric 
Bond  and  Share  Company. 

That  is  the  onlv  comment  I  have  to  make  on  that 
Exhibit.  Wait  a  moment,  no,  I  am  sorry,  there  is  one 
other.  The  pages  numbered  28  to  33  of  Commission’s 
Exhibit  15 -  (546) 

Q.  (Interposing)  Before  you  pass  from  the  subject  that 
you  have  just  mentioned,  that  is,  these  contracts  of 
General  Electric  Company,  is  your  Company  or  any  of 
its  subsidiaries  still  purchasing  under  them,  or  have 
they  stopped? 

A.  It  stopped  at  the  end  of  1935. 

Pages  28  to  33  of  Exhibit  15  are  made  up  of  certain 
tabulations  of  appreciations  or  writeups  and  decreases 
in  plant  account  or  writedowns  made  by  companies  in 
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the  system  of  Electric  Bond  and  Share  Company  and 
American  Gas  and  Electric  Company  as  taken  from 
proceedings  of  the  Federal  Trade  Commission,  the  aggre¬ 
gate  writeups  minus  the  aggregate  writedowns  for  com¬ 
panies  in  the  Electric  Bond  and  Share  System,  as  shown 
by  these  pages,  amount  to  $225,000,000.  Perhaps  I  ought 
to  point  out  that  these  things  speak  of  as  a  given  date, 
and  what  may  have  occurred  subsequently  I  have  no 
knowledge  of,  but  as  of  the  dates  covered  by  this -stipula¬ 
tion,  the  aggregate  amount  for  Bond  and  Share  System 
companies  was  $225,000,000 ;  the  aggregate  writeups  minus 

writedowns  for  American  Gas  and  Electric  Svstem 

• 

companies  is  approximately  $43,000,000. 

My  final  comment  on  that  is  to  invite  attention  to 
the  fact  that  the  same  Federal  Trade  Commission  report, 
from  a  part  of  which  these  figures  were  derived,  shows 
that  the  Federal  Trade  Commission,  of  all  of  the  com¬ 
panies  in  the  country  which  it  examined,  deduced  aggre¬ 
gate  writeups  of  something  like  $1,500,000,000,  so  that 
if  the  practice,  if  it  could  be  called  (547)  a  practice,  of 
evaluating  physical  assets  existed  in  both  the  System  of 
Electric  Bond  and  Share  and  American  Gas  and  Electric, 
it  also  existed  in  many,  and  I  think  the  Federal  Trade 
Commission’s  record  shows  most  of  the  other  systems 
in  the  countrv. 

Q.  Well,  it  was  a  nationwide  practice  at  that  time, 
but  it  wasn’t  followed  in  your  System  anything  like  it 
was  followed  in  Electric  Bond  and  Share  System.  That 
is  what  it  comes  down  to. 

A.  I  believe  that  is  probably  a  fair  statement,  certainly 
taking  it  in  connection  with  the  subsequent  writedowns 
I  would  adopt  that  as  my  statement,  yes. 

Q.  On  page  32  of  Commission’s  Exhibit  15  is  there 
a  statement  which  you  have  believed  to  be  in  error? 

A.  Yes.  Page  32  shows  and  is  based  on  both  the 
stipulation  and  the  Federal  Trade  Commission  report 
that  there  had  been  in  1926  a  writeup  of  $3,300,000  in 
the  Kentucky  &  West  Virginia  Power  Company.  Subse- 
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quent  study  indicates  that  that  was  wholly  in  error,  that 
actually  there  was  no  writeup  of  the  property  oL’  that 
company  in  1926. 

Q.  [  think  vou  have  some  comments  on  Commission’s 
Exhibits  17  and  18,  have  you  not? 

A.  Yes. 

Exhibit  17  consists  of  copies  of  minutes  of  Directors’ 
meetings  of  American  Gas  and  Electric  Company,  and 
Exhibit  18,  copies  of  meetings  of  tiie  Executive  Com¬ 
mittee  of  the  Company.  (548)  Particularly  in  the  Board 
of  Directors  meeting  minutes  of  May  10,  1939,  included 
in  Commission’s  Exhibit  17,  and  in  the  Executive  Com¬ 
mittee  minutes  of  February  19,  1937,  September  2S,  1937 
and  September  22,  193S,  there  are  resolutions  and  related 
preambles  relating  to  refinancing  operations  of  the 
American  Gas  and  Electric  Company  in  one  case  and 
its — no,  I  am  sorry,  it  is  not  American  Gas  and  Electric 
Company,  if  I  might  strike  that  out,  related  to  refinancing 
operations  of  subsidiary  companies  of  the  System. 

These  preambles  and  resolutions,  as  appearing  in  the 
minutes,  indicate  the  Chairman  of  the  meeting,  which 
in  at  least  some  of  the  cases  means  Mr.  C.  Groesbeek, 
Chairman  of  the  Board,  submitting  the  matter  to  the 
meeting  for  action  and  describing  what  action  is  proposed 
and  recommended. 

Actually,  in  all  of  these  cases  the  procedure  followed 
has  been  where  a  refinancing  operation  has  been  under¬ 
taken  several  members  of  our  staff  under  my  leadership 
and  at  the  insistence  of  counsel  have  commenced  the 
work  necessary  to  be  done  to  carry  through  the  refunding. 
After  the  determination,  subject  to  formal  approval,  by 
the  Board  of  Directors,  and  after  the  tentative  determina¬ 
tion  of  the  plan  to  be  followed,  including  the  working 
up  of  drafts  of  all  the  various  papers,  there  occurred, 
probably  weeks  and  in  some  cases  months  later,  the  time 
when  we  had  to  approach  the  Executive  Committee  or 
the  Board  of  Directors  for  formal  authorization.  The 
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matter  (549)  might  or  might  not  have  been  discussed 
with  the  Executive  Committee  in  a  preliminary  way  prior 
to  that  time,  but  it  was  not  until  the  matter  was  ap¬ 
proaching  its  final  stages  that  these  matters  came  on 
for  formal  action  by  the  Board,  and  immediately  before 
that  time  counsel,  which  in  most  cases  was  Mr.  Graham 
of  the  firm  of  Simpson,  Thacher  &  Bartlett,  thereupon 
produced  drafts  of  minutes  to  reflect  the  action  proposed 
to  be  taken  by  the  Board  and  embracing  all  of  the  details 
which  resulted  from  our  weeks  of  work.  A  draft  of 
those  minutes  was  submitted  to  us  for  scrutiny  and  in 
almost  every  case  in  some  respect  or  other  revised,  and 
as  rewritten  they  were  taken  to  the  meeting  of  the 
Excutive  Committee  or  the  Board  by  Mr.  Graham,  counsel, 
and  myself.  Actually,  the  explanation  of  what  was  pro¬ 
posed  was  given  to  the  meeting  by  Mr.  Graham  and 
by  myself. 

The  minutes  are  written,  as  were  the  drafts  submitted 
by  Simpson,  Thacher  &  Bartlett,  in  what  T  have  always 
considered  to  be  the  fashion  of  giving  the  Chairman  the 
courtesy  of  indicating  that  he  submitted  the  matter  to 
the  meeting,  but  I  want  to  point  out  that  if  these  minutes 
give  the  meaning  that  Mr.  Groesheck  came  to  the  meeting 
in  knowledge  to  submit  this  stuff  to  the  Board,  the 
minutes  in  that  respect  are  inaccurate.  Ho  didn’t.  He 
came  there  no  better  informed  than  other  members  of 
the  Executive  Committee,  to  have  the  staff  of  the  Com¬ 
pany  (550)  report  to  him  and  to  the  other  members 
what  they  had  done. 

Q.  I  think  you  ought  to  make  a  brief  comment  on  Com¬ 
mission’s  Exhibit  26. 

A.  Exhibit  26  is  copies  of  certain  papers  obtained  by 
the  Commission’s  staff  in  the  files  of  Irving  Trust  Com¬ 
pany.  A  note  on  one  of  these  papers  indicates  that  Mr. 
Groesbeek,  Chairman  of  the  Board  of  Directors  of  Ameri¬ 
can  Gas  and  Electric  Company,  had  advised  Mr.  Pierson, 
who  was  and  I  think  still  is  Chairman  of  the  Board  of 
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Irving  Trust  Company,  that  the  Irving  Trust  Company 
would  be  substituted  for  Guaranty  Trust  Company  of 
New  York  as  Trustee  under  the  mortgage  of  Indiana 
General  Service  Company,  although  as  to  the  importance 
of  the  matter  I  don't  have  any  real  opinion. 

When  the  question  of  creating  a  new  mortgage  for 
Indiana  General  Service  Company  came  before  this  Com¬ 
mission  for  approval,  Commission’s  staff  raised  a  ques¬ 
tion  of  whether  Guaranty  Trust  Company  could  properly 
act  as  Trustee  under  that  proposed  mortgage,  the  reason 
being  that  from  their  point  of  view  the  Guaranty  Trust 
Company  was  already  Trustee  under  a  large  debenture 
issue  of  the  parent  company,  American  Gas  and  Electric, 
and  the  refunding  of  Indiana  General  Service  Company 
was  permitted  by  this  Commission  to-  go  through  only 
after  Guaranty  Trust  Company  had  agreed  that  it  would 
resign  if  the  Commission  could  not  find  that  it  would 
be  proper  for  Guaranty  to  serve  under  both  instru¬ 
mentalities.  After  argument  (551)  by  Guaranty  Trust 
Company  counsel,  the  Commission  couldn’t  so  find,  and 
Guaranty  Trust  Company  thereupon  reluctantly  resigned, 
but  it  was  a  matter  of  public  knowledge  that  the  question 
was  whether  the  Guaranty  Company  couldn’t,  and  we  were 
approached  by  more  than  one  financial  institution  in  New 
York  with  request  for  business,  and  I  happen  to  know 
that  Mr.  Tidd  had  actually  promised  this  to  Mr.  Harry 
Ward,  President  of  Irving  Trust  Company,  quite  soon 
after  it  became  public  knowledge  that  the  Guaranty  might 
not  be  permitted  to  continue. 

Q.  So  that  what  Mr.  Groesbeck  was  telling  the  Chairman 
of  the  Irving  Trust  Company  was  old  news  at  the  time 
that  memorandum  was  made? 

A.  I  am  convinced  that  it  was,  and  it  arose,  naturally, 
out  of  discussion  by  Mr.  Tidd  with  the  Executive  Com¬ 
mittee  of  the  matter  and  that  was  how  Mr.  Groesbeck 
came  into  possession  of  the  knowledge  of  what  was 
intended. 
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It  is  perhaps  impertinent  of  me  to  say,  but  I  think  it 
was  perfectly  appropriate  for  Mr.  Groesbeck  to  tell  Mr. 
Pierson.  I  am  not  indicating  anything  to  the  contrary 
bv  mv  testimony. 

%  •  w 

Q.  Skipping  a  good  many  Exhibits  now,  will  you  turn 
your  attention  now  to  Commission’s  Exhibit  43? 

A.  Well,  I  would  almost  rather  not  turn  my  attention 
to  it.  My  face  is  rather  red  about  the  matter. 

This  is  a  tabulation  of  three  sheets  taken  from  our 
fdes  or  obtained  from  our  files  by  the  Commission’s 
staff.  It  was  (552)  prepared  by  me  in  the  latter  part  of 
the  year  1927.  It  was  not  discussed  with  the  Electric 
Bond  and  Share  Company,  it  was  not  based  on  any  in¬ 
formation  I  obtained  from  Electric  Bond  and  Share  Com¬ 
pany,  and  it  was  not  produced  for  the  purpose  of  dis¬ 
cussion  with  Bond  and  Share  by  Mr.  Tidd  or  anybody 
else. 

The  construction  of  a  new  plant  at  Deepwater  was 
under  consideration  at  that  time,  or  the  method  of  ac¬ 
counting  in  connection  with  the  construction  of  a  new 
plant  was  under  consideration  and  Mr.  Tidd  had  asked 
me  to  prepare  from  information  in  our  possession  a 
tabulation  to  show  what  the  accounting  would  be  if  this 
proposed  plant  at  Deepwater  should  be  accounted  for  on 
the  same  basis  as  followed  in  the  case  of  our  Philo,  Ohio 
plant  which  had  previously  been  built,  as  contrasted 
with  the  accounting  if,  instead  of  that,  we  followed  the 
practice  of  Electric  Bond  and  Share  Company  in  charg¬ 
ing  for  engineering  service. 

I  had  had  in  our  files  for  some  time  an  outline  copy  of 
the  standard  form  of  contract  used  by  Electric  Bond 
and  Share  with  its  subsidiaries,  and  with  no  more  knowl¬ 
edge  than  reading  of  that  contract  T  made  the  tabula¬ 
tion  which  is  now  Commission’s  Exhibit  43. 

Q.  That  undertook  to  compare  the  result  of  the  two 
methods  ? 

A.  That  is  correct,  yes. 


410 


J.  M.  Burchill,  Direct  Examination. 


Q.  It  undertook  to  do  that?  (553) 

A.  And  on  the  first  sheet  the  two  columns  to  the  right 
appear  on  their  face  to  produce  that  result. 

Actually,  I  was  very  grievously  in  error  in  the  assump¬ 
tions  1  made  concerning  the  Electric  Bond  and  Share 
System,  Electric  Bond  and  Share  basis.  I  overlooked 
what. — I  am  rather  ashamed  to  admit  I  overlooked  that 
under  the  Bond  and  Share  contract  we  would  have  to 
pay  the  Electric  Bond  and  Share  Company  for  all  their 
engineers  and  draftsmen's  time  in  producing  the  plans  to 
build  the  plant,  and  all  I  put  in  was-  the  percentage  fee 
which  Bond  and  Share  would  charge  for  supervising 
the  construction  of  the  plant.  The  consequence  of  that 
omission  was  that  if  this  tabulation  had  been  made  up 
properly,  instead  of  a  difference  of  some  $240,000  there 
would  have  been  a  difference  of  less  than  $40,000,  in  my 
present  opinion. 

Q.  Well,  it  was  a  study  and  perhaps  not  an  accurate 
one,  of  the  comparative  results  of  $200,000  charges. 

A.  That  is  correct. 

Q.  Bond  and  Share  didn't  do  the  work,  did  they? 

A.  No;  this  had  no  bearing  on  what  was  done. 

Q.  It  was  rather  self-searching  so  as  to  see  how  your 
methods  of  charging  compared  with  others? 

A.  That  is  right.  I  am  glad  nothing  ever  came  of  it. 

Q.  Now,  having  finished  with  Commission’s  Exhibit  43, 
we  will  now  pass  to  Commission’s  Exhibit  44.  (554). 

A.  Well,  the  arrangement  of  Exhibit  44  is  the  arrange¬ 
ment  of  the  Commission's  staff.  It  contains,  oh,  perhaps 
two  or  three  dozen,  maybe  a  few  more  copies  of  letters 
and  memorandum  coming  from  the  files  of  our  company 
in  New  York.  Some  of  these  letters  relate  to  exchange 
of  views  on  operating  and  other  problems,  which  problems 
are  peculiar  to  the  electric  industry. 

Tt  might  be  helpful  in  interpreting  them  to  point  out 
that  Mr.  Tidd,  based  on  my  knowledge,  practically  never 
came  into  contact  with  any  other  utility  man.  whether  it 
was  at  a  Board  meeting,  a  convention  or - 
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Q.  (Interposing)  A  golf  course? 

A.  Golf  course  or  anywhere  else,  that  sooner  or  later 

there  didn’t  arise  for  discussion  some  utility  problem. 

Some  of  these  letters  are  outgrowths  of  that  kind  of 

conversation.  Some  of  them  are,  perhaps  all  of  these 

are  correspondence  with  people  in  the  Electric  Bond  and 

Share  Svstcm  on  that  kind  of  matter. 

* 

Contained  in  this  Exhibit  is  a  copy  of  a  cablegram 
bearing  Mr.  Tidd’s  name  as  the  sender  and  sent  to  a 
code  address  in  London  in  1930.  The  code  address  repre¬ 
sents  the  firm  of  Merz  and  McLellen,  one  of  the  leading 
engineering  firms  in  England,  and  the  facts  behind  the 
cablegram  are  these,  that  a  Mr.  McConnell  of  Electric 
Bond  and  Share  Company  had  occasion  to  be  in  England 
on  other  business  and  was  asked  by  (555)  Mr.  Tidd  and 
by  Mr.  Groesbeck  of  Electric  Bond  and  Share  Company 
to  obtain  from  that  engineering  firm  any  knowledge  they 
might  have  of  the  pressing  problem  of  domestic  house¬ 
hold  water  heating,  and  the  firm  of  Merz  and  McLellen 
were  under  retainer  /  for  American  Gas  and  Electric 
Company. 

Q.  So  you  had  an  entree? 

A.  We  had  an  entree,  and  Mr.  Tidd  cabled  to  that 
firm  to  ask  them  to  be  good  enough  to  make  available 
to  Mr.  McConnell  any  information  that  they  had  which 
would  be  of  use  both  to  ourselves  and  to  Electric  Bond 
and  Share  Company. 

Contained  in  this  Exhibit  is  an  exchange  of  corres¬ 
pondence  between  Electric  Bond  and  Share  Company  and 
the  Hartford  Power  &  Light  Company  in  Hartford, 
Michigan.  Our  company  was  negotiating  for  the  pur¬ 
chase  of  that  company.  We  had  offered  some  securi¬ 
ties  of  our  company  in  payment,  Hartford  Power  & 
Light  Company  apparently  desiring  to  obtain  a  check  or 
at  least  additional  information,  and  finding  in  the  maga¬ 
zine  “Wall  Street”  an  offer  of  Electric  Bond  and  Share 
Company  to  supply  information  on  companies  for  which 
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they  furnished  financial  service,  wrote  to  Electric  Bond 
and  Share,  and  presumably  they  subsequently  obtained 
the  information. 

The  Electric  Bond  and  Share  Company,  as  a  part  of 
its  fiscal  services,  did  during  the  year  1930  more  or  less 
regularly  advertise  that  it  would  furnish  to  inquirers 
statistics  and  other  financial  information  concerning  com¬ 
panies  for  which  (556)  it  furnished  fiscal  services. 

Q.  Up  to  that  time  it  was  furnishing  fiscal  services 
for  American  Gas  and  Electric,  was  it  not? 

A.  That  is  true,  it  was. 

There  is  an  exchange  of  letters  here  concerning  the 
visit  of  the  Electric  Bond  and  Share  engineer  to  the 
Deepwater  plant  for  inspection.  I  point  out  that  that 
was  common  practice  in  the  utility  industry,  that  actually 
before  the  Deepwater  plant  was  built  we  sent  a  party 
of  our  engineers  around  to  a  number  of  power  stations 
in  the  country  to  see  what  they  could  learn  which  would 
be  of  value  to  our  engineers. 

Contained  in  this  same  Exhibit  are  a  number  of  letters 
between  Mr.  Tidd  and  Mr.  C.  E.  Calder,  who  was  Presi¬ 
dent  of  American  and  Foreign  Power  Company.  Through¬ 
out  the  time  of  exchange  of  this  correspondence  Mr.  Tidd 
was  an  active  Director  of  American  and  Foreign  Power 
Company,  and  without  exception  these  letters  relate  to 
American  and  Foreign  Power  Company  business  and  not 
to  American  Gas  and  Electric  Company. 

Q.  So  that  is  a  case  of  a  Director  of  American  and 
Foreign  Power  having  correspondence  with  the  President 
of  the  company  of  which  he  was  a  Director? 

A.  That  is  correct. 

There  is  included,  as  well,  one  or  two  memos,  I  believe, 
within  our  own  organization  relating  to  purchases  of 
steam  coal  by  the  American  and  Foreign  Power  operating 
property  in  (557)  Cuba.  That  company  was  buying  coal 
in  the  soft-coal  fields  of  Virginia  and  West  Virginia,  and 
Mr.  Tidd  had  some  discussion  with  the  man  in  charge 
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of  those  purchases  in  an  effort  to  induce  him,  when  he 
was  buying  that  coal  in  Virginia  and  West  Virginia,  to 
favor  companies  who  are  mining  customers  of  Appalachian 
Electric  Power  Company,  one  of  our  subsidiaries. 

Q.  Of  course,  that  helps  the  Appalachian  Electric  Power 
Company,  does  it  not? 

A.  Yes,  sir. 

Contained  in  here  are  two  letters  from  officers  of  the 
Electric  Bond  and  Share  System  to  Mr.  Tidd  recommend¬ 
ing  or  introducing,  rather,  certain  people  furnishing  con¬ 
sulting  tax  and  insurance  service;  although  these  gentle¬ 
men  came  with  an  introduction  from  people  in  the  Electric 
Bond  and  Share  System,  they  never  obtained  any  business 
from  our  company. 

The  Examiner: — With  respect  to  the  purchase  plan,  the 
suggested  purchase  by  the  Cuban  Company  from  a  sub¬ 
sidiary  of  American  Gas  and  Electric,  was  the  suggestion 
of  Mr.  Tidd  ever  followed? 

The  Witness: — I  believe  so,  yes,  sir. 

Mr.  Ballard: — Your  Honor,  the  purchase  was  not  from 
a  subsidiary  of  American  Gas  and  Electric,  a  customer 
of  the  subsidiary. 

The  Witness: — I  believe  the  fact  is  they  were  buying 
in  that  field  and  we  serve  a  very  large  part  of  the  field. 
I  don’t  (558)  think  Mr.  Tidd’s  recommendation  brought 
them  to  that  field  as  purchaser.  It  probably - 

The  Examiner: — (Interposing)  Influenced  them  in  mak¬ 
ing  the  purchase  from  a  particular  company? 

The  Witness: — I  believe  so,  yes. 

The  Examiner: — Suppose  we  take  a  short  recess. 

Mr.  Ballard: — May  I  ask  just  one  question? 

By  Mr.  Ballard: 

Q.  In  your  opinion,  is  it  sound  practice  for  the  company 
executives  to  try  to  boom  the  business  of  their  customers? 

A.  Yes,  indeed. 

(Whereupon,  a  short  recess  was  taken.) 

The  Examiner: — We  will  come  to  order. 

Mr.  Ballard: — Will  you  resume  the  stand? 


414  J.  M.  Burchill,  Direct  Examination. 

Whereupon  Jos.  M.  Burchill  was  produced  as  a  wit¬ 
ness  for  and  on  behalf  of  the  Applicant*  and  having  been 
previously  duly  sworn,  resumed  the  stand,  was  examined 
and  testified  as  follows: 

Further  Direct  Examination  (Cont’d). 

By  Mr.  Ballard: 

Q.  I  think  you  had  not  finished  your  comments  on 
Commission’s  Exhibit  44,  had  you? 

A.  Xot  quite,  very  nearly.  (559) 

Contained  in  this  Exhibit  also  is  a  copy  of  a  letter 
sent  by  Mr.  Ball,  Secretary  of  the  Company,  to  one  of 
the  Directors.  Incidentally,  I  feel  sure  the  same  letter 
was  sent  to  most  of  the  other  Directors,  enclosing  a  draft 
of  the  annual  report. 

Q.  What  was  their  practice  as  to  circulating  the  drafts 
of  your  proposed  annual  reports  in  draft  form? 

A.  Well,  particularly  through  this  period,  the  latter 
part  of  1931,  we  prepared  drafts  of  the  annual  reports 
and  submitted  them  either  to  the  Executive  Committee 
or  the  Board  for  scrutiny,  and  in  some  cases  suggestions 
■were  made  as  a  result  of  which  a  new  draft  was  pre¬ 
pared  and  mailed  out  to  the  Directors. 

This  letter  dated  June  6,  1931,  requests  that  Mr.  George 
Breed,  the  Director  addressed,  return  the  enclosed  draft 
of  the  report  of  his  comment  to  Mr.  S.  Z.  Mitchell,  who 
was  chairman  of  the  Board,  to  2  Rector  Street. 

Mv  onlv  comment  on  this  is  to  state  for  the  record  the 
fact  that  when  replies  came  in  as  a  matter  of  course  they 
were  turned  over  by  Air.  Mitchell  to  our  organization 
at  30  Church  Street,  and  no  action  of  any  kind  was  taken 
on  the  replies  in  the  Electric  Bond  and  Share  organiza¬ 
tion. 

That  practice,  such  as  it  was,  was  discontinued  many 
years  ago  and  reports  are  not  mailed  out  to  the  Directors 
at  all.  They  are  passed  upon  at  the  meetings.  (560) 

Q.  Mr.  Mitchell’s  business  office  was  at  2  Rector  Street, 
was  it  not? 
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A.  Yes.  He  had  no  office  at  30  Church  Street. 

The  only  other  paper  contained  in  this  Exhibit  on 
which  1  have  any  comment  is  a  memorandum  which  I, 
myself,  wrote  Mr.  Tidd  in  1933  concerning  the  undesir¬ 
ability  of  releasing  for  publication  in  the  newspapers 
reports  of  weekly  input  to  our  System.  Included  in  that 
memorandum  was  a  statement  that  copies  of  the  weekly 
statements  were  then  being  sent  to  Mr.  Groesbeck  as  well 
as  to  Mr.  Mitchell. 

The  final  decision  in  this  matter  was  an  agreement  by 
Mr.  Tidd  with  my  recommendation  that  we  would  not 
release  for  publication  the  input  figures,  and  in  that 
respect  we  continued  to  differ  in  our  practice  from  the 
companies  of  the  Electric  Bond  and  Share  System  and, 
for  that  matter,  from  companies  in  business  generally, 
because  the  financial  publications  regularly  now  publish 
weekly  input  figures  for  practically  every  important  Sys¬ 
tem  in  the  country  except  our  own. 

Q.  You  follow  your  own  line  in  that? 

A.  Yes,  sir. 

Q.  Turn,  please,  to  Commission's  Exhibit  68. 

A.  Exhibit  68  contains  a  number  of  letters  from  the 
files  of  the  American  Gas  and  Electric  Company  office, 
and  included  is  one  letter  from  Electric  Bond  and  Share 
acknowledg-  (561)  ing  final  payment  from  Mr.  Tidd  of 
6.S00  shares  of  American  Gas  and  Electric  Company 
common  stock. 

1  haven't  been  able  to  convince  myself  that  the  record 
at  other  places  shows  what  is  a  fact,  that  although  Mr. 
Tidd  handled  the  settlement  for  this  6,800  shares  of  stock 
in  192S,  actually  he  bought  1,000  shares  and  the  other 
5,800  shares  were  handled  by  him  for  other  members  in 
the  organization. 

Q.  You  might  state  here,  if  you  will,  now,  how  many 
shares  of  American  Gas  and  Electric  Co.  stock  are  owned 
beneficially  by  Mr.  Tidd?  It  is  in  one  of  the  Exhibits. 

A.  I  haven’t  the  exact  figure  before  me,  but  it  is  ap- 
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proximately  25 — yes,  I  have.  Mr.  Tidd  owms  outright, 
and  there  is  a  record  in  his  name,  26,224  shares  of  com¬ 
mon  stock  of  our  Company.  He  lias  a  certain  interest 
in  the  income  of  another  2,000  shares  of  common  stock, 
which  is  an  estate  of  which  the  Irving  Trust  Company, 
Mr.  Tidd,  himself,  and  his  son  are  co-trustees. 

Q.  Commission’s  Exhibit  70,  I  think  that  was  an  Ex¬ 
hibit  which  had  sub-letters  “A”  to  “D”. 

A.  Commission’s  Exhibit  70  consists  of  the  text  of 
statements  made  by  Mr.  Groesbeck,  Chairman  of  Electric 
Bond  and  Share  Company,  to  stockholders’  meetings  of 
that  company  for  several  years,  well,  for  the  years  ’35 
to  ’30,  inclusive. 

In  connection  with  this  Exhibit,  I  think  Mr.  Kaufman 
asked  me  whether  the  figures,  some  of  the  figures  included 
(562)  subsidiary  companies  of  American  Gas  and  Electric, 
and  I  testified  that  I  had  good  reason  to  believe  that  they 
did. 

I  am  not  sure  that  I  made  plain  my  opinion  or  feeling, 
for  whatever  it  is  worth,  that  inasmuch  as  Electric  Bond 
and  Share  Company  has  the  investment  it  has  in  American 
Gas  and  Electric,  that  it  w’ould  seem  to  me  that  it  not 
only  is  proper  but  actually  is  the  duty  of  the  management 
of  Electric  Bond  and  Share  Company  to  both  inform 
itself  as  to  matters  concerning  American  Gas  and  Electric 
and,  likewise,  to  inform  its  stockholders  as  to  the  manner 
of  Electric  Bond  and  Share  management  informing  stock¬ 
holders. 

If  I  had  any  opinion  I  wouldn’t  think  there  w'ould  be 
any  use  to  express  it  here,  but  certainly  none  of  us  have 
any  control  over  that,  and  wrhether  they  have  merged 
figures  properly  or  improperly  I  haven’t  any  idea  in  the 
world.  That  is  my  only  comment  on  that. 

Q.  Now,  turning  to  Commission’s  Exhibit  71,  did  you 
have  some  comments  first  on  pages  10  to  14  of  that 
Exhibit? 

A.  Well,  Exhibit  71,  Commission’s  Exhibit  71  consists, 
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as  I  understand  it,  of  copies  of  a  rather  large  mass  of 
papers  taken  from  the  files,  I  think,  of  Mr.  Groesbeck. 
At  least,  the  copy  of  the  Exhibit  which  I  have  was  sup¬ 
plied  to  me  by  the  Electric  Bond  and  Share  Company 
at  the  request  of  Mr.  Kaufman  of  Commission’s  counsel. 

I  have  examined  the  Exhibit  and  some  of  the  matter 
con-  (563)  tained  in  the  Exhibit  I  had  seen  before.  Other 
papers  contained  in  this  Exhibit  I  had  never  seen  before. 

The  10th,  11th,  12th,  13th  and  14th  pages  in  this  Ex¬ 
hibit  relate  to  so-called  Executive  conferences  held  by 
Electric  Bond  and  Share  Company  and  its  client  com¬ 
panies  in  January,  1932,  since  Mr.  Tidd  testified - 

Q.  (Interposing)  Just  a  moment. 

Is  that  the  document  concerning  which  Mr.  Tidd  was 
questioned  when  he  was  on  the  stand,  which  bears  on  the 
front  page  his  listed  given  address? 

A.  That  is  correct,  the  same  thing. 

Since  then  I  have  examined  these  pages  with  con¬ 
siderable  care  and  I  am  convinced  that  it  is  a  fact  that 
there  is  not  shown  anywdiere  else  in  this  so-called  program 
for  the  Executive  conference  any  other  member  in  the 
American  Gas  and  Electric  Company  organization. 

Q.  Or  subsidiaries? 

A.  Or  its  subsidiaries,  although  the  Exhibit,  itself,  shows 
that  there  w*ere  scheduled  for  contributions  to  the  con¬ 
ference  papers  or  talks  by  perhaps,  well,  more  than  40 
individuals. 

The  final  two  sheets  of  this  section  of  the  Exhibit  are 
made  up  of  field  commercial  executives  and  the  New  York 
list,  executives  and  department  heads.  Those  twro  lists 
do  not  contain  any  individuals  in  either  American  Gas 
and  Electric  Com-  (564)  panv  or  any  of  its  operating 
companies  and,  particularly,  Mr.  Tidd’s  name  is  not  in¬ 
cluded  on  the  sheet  headed,  “New-  York  List,  Executives 
and  Department  Heads.” 

Q.  How  about  the  executives  of  National  Power  &  Light, 
American  Power  &  Light,  is  that  listed  too? 
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A.  Oh,  yes,  all  of  those  individuals  are  included. 

Q.  Would  you  conclude  and  do  you  conclude  that  that 
was  a  Bond  and  Share  party  of  which  Mr.  Tidd  was  a 
guest? 

A.  I  am  convinced  of  it,  ves. 

Q.  Do  vou  wish  to  sav  anything  about  pages  16  to 
22  of  that  Exhibit? 

A.  Well,  the  pages,  themselves,  are  not  numbered  in 
the1  Exhibit.  It  may  be,  in  order  to  make  intelligible 
what  I  am  saying,  I  better  make  sure  I  am  talking  about 
the  same  sheets.  I  had  a  very  brief  comment  to  make 
concerning  pages  which  actually  are,  rather,  the  15th  to 
21st  sheets  in  this  Exhibit.  I  had  never  seen  these  before 
the  copy  of  the  Exhibit  came  from  Electric  Bond  and 
Share  Company. 

They  indicate  to  me  that  Mr.  E.  B.  Tracey,  who,  as  I 
believe  otherwise  appears,  is  head  of  two  investment  trusts 
with  certain  important  connections  abroad,  notably  in 
Switzerland,  was  during  the  depression  times  of  early 
1932  proposing  to  write  to  his  associates  or  clients  re¬ 
assuring  them  concerning  investment  in  Electric  Bond 
and  Share  Company. 

Air.  Tracey  made  certain  tabulations  of  figures,  and  in 
(565)  there,  of  course,  are  included  the  Electric  Bond  and 
Share  Company’s  investments  in  American  Gas  and  Elec¬ 
tric  Company  as  well  as  in  other  holding  companies,  and 
on  the  tabulation  which  was  so  made  Mr.  Tracey  based 
certain  conclusions  expressed  to  his  associates. 

The  other  pages  of  the  Exhibit  indicate  that  the  draft 
of  such  conclusions  was  submitted  to  Mr.  Groesbeck  at 
his  office  for  approval  and  commented  on  by  one  of  Mr. 
Groesbeck ’s  subordinates. 

1  can’t  see  that  these  particular  sheets  really  relate  to 
American  Gas  and  Electric  Company  or  would  appropri¬ 
ately  be  in  any  American  Gas  and  Electric  Company  file 
in  Mr.  Groesbeck ’s  office. 

Q.  How  about  the  next  four  or  five  pages? 
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A.  Well,  the  sheets  23  to  38  are  a  collection  of  working 
papers,  at  least  they  so  seem  to  me,  prepared  by  Bond 
and  Share  organization  in  preparation  for  the  annual 
Stockholders’  meeting  of  that  company  for  the  year  1932. 

There  are  references  in  there  to  certain  facts  concerning 
American  Gas  and  Electric  Company.  It  seems  to  me  the 
intent  of  those  references  is  to  equip  Mr.  Groesbeck  to 
make  a  statement  or  answer  questions  at  that  Stock¬ 
holders’  meeting. 

Q.  Certainly  stockholders  of  Electric  Bond  and  Share 
should  not  be  ignorant  of  the  company  in  which  their 
company  has  as  large  an  investment  as  they  had  in 
American  Gas? 

A.  It  would  seem  so  to  me.  (566) 

The  few  sheets  succeeding,  which  would  be  sheets  38 
to  43,  are  the  same  kind  of  thing,  but  for  the  meeting  of 
Bond  and  Share  for  the  vear  1933. 

Q.  How  about  sheets  51  to  55,  or  thereabouts? 

A.  Well,  actually,  sheets  51  to  55.  It  is  an  exchange 
of  memos  and  certain  attached  statements  concerning  the 
investment  policy  of  temporarily  excess  funds  of  American 
Gas  and  Electric  Company. 

Mr.  A.  A.  Tilney  was  a  member  of  the  Executive  Com¬ 
mittee  of  American  Gas  and  Electric  Company,  and  he 
was  also  either  President  or  Chairman  of  the  Board  of 
Bankers  Trust  Company.  In  the  period  indicated  by  this 
particular  memo,  namely,  the  latter  part  of  1933,  the 
American  Gas  and  Electric  System  had  more  than  $23,- 
000,000  of  cash  invested  in  temporary  short-term  securi¬ 
ties.  There  were  a  lot  of  Federal  Government  obliga¬ 
tions;  there  were  some  State  and  some  Municipal.  The 
condition  of  the  securities  market  at  that  time  made  this 
a  matter  of  tremendous  importance. 

The  question  of  the  policy  to  be  followed  in  temporary 
investment  of  those  funds  came  up  periodically  at  the 
meetings  of  the  Executive  Committee,  and  from  one  of 
those  meetings  Mr.  Tilney  took  away  the  list  of  temporary 
investments,  which  is  included  in  this  Exhibit. 
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The  Exhibit  shows  plainly  enough  that  he  submitted 
it  to  his  subordinates  in  Bankers  Trust  for  their  expert 
comment;  (567)  having  received  that  comment  he  trans¬ 
mitted  it  or  discussed  it  with  Mr.  Groesbeck  and  perhaps 
with  other  Directors,  and  after  a  lapse  of  several  weeks 
Mr.  Groesbeck  transmitted  the  comment  to  Mr.  Tidd  for 
his  guidance,  if  it  was  considered  to  be  worth  anything. 

Actually,  as  a  matter  of  fact,  out  of  that  worthwhile 
suggestion  the  company  did  gradually  reduce  its  invest¬ 
ment  in  short-term  obligations  of  certain  municipalities 
and  concentrated  more  in  Federal  securities,  which  subse¬ 
quent  events  proved  to  be  a  very  wise  course.  The 
Federals  held  up  in  very  good  shape,  but  the  obligations 
of  some  municipalities  didn't  fare  so  well. 

Q.  When  Air.  Tilnev  returned  the  memorandum  with 
comments  upon  it  to  Mr.  Groesbeck,  Mr.  Groesbeck  was 
Chairman  of  the  Board  and  of  the  Executive  Committee 
of  American  Gas  and  Electric,  was  he  not? 

A.  That  is  correct,  yes. 

The  57th  sheet  is  a  memo  written  by  one  of  Mr.  Groes- 
beck’s  subordinates  in  Electric  Bond  and  Share  to  Mr. 
Groesbeck  making  a  recommendation  of  how  the  American 
Gas  and  Electric  Company  could  effect  certain  savings 
by  changing  its  practice  of  soliciting  proxies  and  adopt¬ 
ing  the  practice  which  Bond  and  Share  followed. 

Mr.  Ball,  the  Vice-President  and  Secretary  of  our 
Company,  has  certain  fixed  notions  of  the  proper  way  to 
approach  (568)  stockholders  and  he  had  never  adopted 
this  idea  of  Electric  Bond  and  Share,  and  our  practice 
today  still  differs  from  their  method. 

Q.  When  was  that? 

A.  This  was  January  15,  1935. 

Q.  It  was  said  to  be  capable  of  producing  a  saving  of 
one  cent  a  proxy,  was  it  not? 

A.  Well,  one  cent  or  more  a  proxy,  yes. 

Q.  And  in  that  instance  the  influence  of  Bond  and 
Share  was  not  controlling? 
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A.  Xo,  sir,  it  hasn’t  been. 

Q.  1  think  there  are  a  few  more  pages,  maybe  a  number 
more  on  that  Exhibit  that  you  want  to  comment  briefly 
upon?  Perhaps  page  73  or  74? 

A.  Well,  from  this  point  on  most  of  the  rest  of  this 
Exhibit  relates  in  one  way  or  another,  I  believe,  to 
financing  operations.  It  consists  of  correspondence  and 
tabulations  received  by  Mr.  Groesbeck  from  Bonbright 
Company  through  Mr.  S.  A.  Mitchell,  as  President,  and 
other  memos. 

Pages  74  to  82,  pages  86  to  95,  pages  121  and  122  all 
show  Mr.  8.  A.  Mitchell  of  Bonbright  Company  sending 
to  Mr.  Groesbeck  ideas  concerning  refunding  possibilities 
for  companies  in  the  American  Gas  and  Electric  Company 
Svstem.  I  think  in  everv  case,  certainlv  in  most  cases 
these  same  approaches  were  made  to  Mr.  Tidd  and  to  me. 
The  Bondbright  (569)  Company  is  a  good-sized  under¬ 
writing  house,  Mr.  Mitchell  is  energetic  and  has  an  ener¬ 
getic  staff,  and  he  doesn’t  overlook  any  bets  in  the  way 
of  getting  business.  He  prided  himself  on  making  recom¬ 
mendations  concerning  not  only  companies  that  he  might 
be  considered  as  head  of,  an  underwriting  group,  but  for 
all  the  companies  in  our  System.  He  covered  the  Ohio 
Power  Company,  the  Indiana  and  Michigan  Electric,  the 
Scranton  Electric  Company,  Atlantic  City  Electric — well, 
I  guess  I  said  it,  he  covered  them  all. 

Now,  actually,  no  attention  was  paid  to  these  recom¬ 
mendations  of  his  except  in  two  cases,  when  in  the  course 
of  events  or  several  years  after  this  had  been  submitted 
in  one  case  and  two  years  after  in  another  case  we  finally 
got  around  to  carrying  through  refundings  for  Appa¬ 
lachian  Electric  Power  and  American  Gas  and  Electric 
which,  with  the  help  of  the  Bonbright  organization,  of 
course,  were  accepted,  and  the  refinancing  plans  as  they 
went  through  did  embrace  certain  recommendations  made 
by  that  organization. 

Q.  Did  Bonbright  lead  those  two  syndicates? 
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A.  They  did,  yes,  sir. 

Q.  I  have  heard  the  phrase  “historic  bankers”  used. 
Do  they  occupy  that  position  with  reference  to  those  two 
companies  ? 

A.  I  think  up  to  this  minute  that  is  the  correct  desig¬ 
nation  as  applied.  (570) 

Q.  How  about  Atlantic  City  Electric,  Ohio  Power, 
Scranton  Electric  and  these  other  companies  as  to  which 
Bonbright  volunteered  suggestions,  do  they  head  those 
syndicates  ? 

A.  Not  at  all.  They  participated  as  underwriters,  but 

thev  had  no  contact  with  us  in  connection  with  that  work. 
* 

In  the  case  of  Atlantic  City  Electric,  Edward  B.  Smith 
&  Co.  were  the  ones  with  whom  we  negotiated:  in  the 
case  of  Ohio  Power  Company  it  was  Dillon,  Bead  &  Co.; 
in  the  case  of  the  work  on  Indiana  General  Service  it  was 
Dillon,  Read  k  Co. :  in  the  case  of  Scranton  Electric 
Company  and  Indiana  Michigan  Electric  Company  it  was 
The  First  Boston  Corporation. 

Q.  And  those  concerns  might  again  be  described  as  the 
historic  bankers  for  those  properties,  might  they  not? 

A.  That  is  right.  That  is  the  reason  for  their  selection. 

Q.  And  isn’t  it  not  only  normal  but  essential  that  the 
issuing  company  work  up  the  details  of  the  financing  with 
the  leader  of  the  syndicate? 

A.  That  is  the  only  way  that  we  have  ever  found  it 
possible  to  do  it,  yes. 

Page  96  in  this  Exhibit  is  apparently  the  tabulation  for 
the  annual  stockholders’  meeting  of  Electric  Bond  and 
Share  for  the  year  1935. 

Pages  123  to  128  seems  to  be  material  for  the  annual 
stockholders’  meeting  of  1938.  (571) 

Q.  Whose  meeting? 

A.  Annual  stockholders’  meeting  of  Electric  Bond  and 
Share  Company. 

All  of  these  things  which  I  have  so  described,  as  I  first 
stated,  are  memos  taken  from  the  files  of  Mr.  Groesbeck 
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for  Electric  Bond  and  Share  and  are  not  tabulations  with 
which  we  had  anything  at  all  to  do.  We  didn’t  make  any 
of  them. 

Now,  in  the  succeeding  pages  to  the  end  of  this  Exhibit 
are  contained  three  other  classes  of  material:  one,  certain 
memos  prepared  by  me  submitted  to  meetings  of  the 
Executive  Committee  of  our  company,  and  the  copy  ap¬ 
parently  carried  away  by  Mr.  Groesbeck  and  placed  in 
his  file. 

Q.  Of  course,  he  had  every  right  and  propriety  in  so 
doing? 

A.  Oh,  quite. 

The  second  class  are  copies  of  certain  memos  prepared 
by  the  staff  of  Mr.  Harrison  Williams,  who  is  a  member 
of  our  Executive  Committee,  brought  by  him  to  meetings 
of  our  Executive  Committee,  there  discussed  and  a  copy 
again  apparently  carried  away  by  Mr.  Groesbeck  and  put 
in  his  file. 

Q.  Now,  Mr.  Williams  is  a  man  of  large  interest  and 
experience  in  the  utility  field  but  he  has  no  connection 
with  Bond  and  Share  that  you  know  of? 

A.  I  am  quite  certain  that  he  has  none.  He  is  an  active 
resourceful  member  of  our  Executive  Committee  and,  of 
course,  (572)  participates  in  all  these  discussions  on 
financing  and  everything  else  that  comes  before  the 
Committee. 

The  final  comment  on  this  Exhibit  is  that  the  pages, 
the  last  30  or  so  pages  are  not  so  arranged  as  to  bring 
together  all  the  sheets  on  what  were  separate  memos  to 
start  with,  in  other  words,  being  put  into  this  Exhibit  71, 
I  suppose,  through  inadvertence.  In  many  cases  pages 
of  one  memo  have  been  separated  by  pages  relating  to 
something  else,  so  it  is  quite  difficult  to  make  much  sense 
out  of  the  final  30,  40  pages  of  this  particular  Exhibit. 

Q.  Have  you  got  Commission’s  Exhibit  72  before  you? 

A.  Yes,  sir,  I  have. 

Well,  this  is  a  copy  of  the  letter  dated  June  30,  1940, 
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from  the  Electric  Bond  and  Share  Company  to  Mr.  Kauf¬ 
man,  Commission’s  counsel,  enclosing  copies  of  certain 
contracts  made  by  Electric  Bond  and  Share  with  various 
vendors. 

I  have  made  a  promise  to  make  as  complete  a  check  as 
possible  of  this  matter  and  supply  the  result  for  this 
record. 

I  find  that  of  the  eight  contracts  so  enclosed  two, 
namely,  the  one  of  the  Doble  Engineering  Company  dated 
1925,  and  the  one  of  T.  F.  Johnson  dated  1921,  do  not  in 
themselves  indicate  the  inclusion  of  American  Gas  and 
Electric  Company  subsidiaries  and  no  records  that  we 
have  indicate  that  we  have  ever  participated  in  any  pur¬ 
chase  under  either  of  those  contracts.  That  is  the  result 
not  only  of  a  search  of  the  records  (573)  but  a  search  of 
recollections  of  those  people  in  our  office.  I  think  that 

these  two  must  have  been  mistakenly  included  bv  Electric 

•  » 

Bond  and  Share. 

Included  in  this  letter  also  is  a  contract  with  Frigidaire 
Corpo ration  dated  1934  covering  refrigerators.  Inasmuch 
as  our  System  had  abandoned  the  sale  of  electric  refrig¬ 
erators,  I  am  afraid  again  that  this  contract  was  included 

bv  mistake. 

• 

With  respect  to  the  other  contracts,  there  is  one  with 
the  Texas  Company  dated  1930  for  gasoline  and  lubricat¬ 
ing  oil.  There  was  one  in  1934  with  Detroit  Gravity 
Company  for  paint:  there  was  one  in  1933  with  the 
Edison  General  Electric  Appliance  Company  for  water- 
heaters,  and  there  were  two  in  1935,  one  with  Burroughs 
Adding  [Machine  Company  and  the  other  with  General 
Electric  Company  for  ranges,  refrigerators  and  dish¬ 
washers. 

It  is  a  fact  with  respect  to  these  five  contracts  that  the 
Purchasing  Agent  of  American  Gas  and  Electric  Com¬ 
pany  dealt  with  the  Purchasing  Agent  of  Electric  Bond 
and  Share  Company  and  that  the  Purchasing  Agent  of 
Electric  Bond  and  Share  Company,  with  the  authority  of 
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American  Gas  and  Electric  Purchasing  Agent,  did  nego¬ 
tiate  these  contracts  and  subsidiary  companies  of  Ameri¬ 
can  Gas  and  Electric  Company  did  obtain  some  benefits 
of  quantity  prices  under  them,  made  some  purchases 
under  them. 

The  contracts  were  terminated,  or  at  least  our  connec¬ 
tion  (574)  with  them  was  completely  terminated  at  the 
end  of  1935,  when  the  stipulation  was  being  prepared  for 
the  so-called  Constitutional  Suit.  The  fact  that  these 
contracts  were  in  existence  came  to  the  attention  of  Mr. 
Tidd,  President  of  our  Company,  and  counsel,  and  it  was 
considered  inadvisable  to  have  us  continue  to  participate, 
and,  accordingly,  the  connection,  as  I  say,  was  completely 
terminated,  and  at  no  time  since  the  beginning  of  1936 
have  we  had  any  joint  participation  with  Electric  Bond 
and  Share  in  any  purchasing. 

1  think  I  mentioned  the  fact  that  these  five  cases,  that 
Mr.  Eddy,  the  Purchasing  Agent,  considered  them  in 
the  routine  performance  of  his  purchasing  function  and 
did  not  discuss  with  Mr.  Tidd  or  any  other  superior 
of  his,  any  other  superior  of  Mr.  Eddy’s,  the  matter 
of  whether  or  not  be  could  enter  into  such  contracts 
with  Electric  Bond  and  Share  Company. 

Q.  Mr.  Burchill,  while  you  are  mentioning  contracts, 
there  is  another  matter  not  closely  related  that  was 
mentioned,  I  think,  at  the  last  hearing  in  connection  with 
the  Power  Interchange  Contract  between  Appalachian 
Electric  Power  Company,  one  of  your  subsidiaries,  and 
Carolina  Power  &  Light  Company,  an  operating  sub¬ 
sidiary  in  the  Electric  Bond  and  Share  System,  and  it 
was  particularly  pointed  out  that  that  contract  contained 
a  clause  whereby,  in  substance,  each  party  undertook  in 
case  of  emergency  to  give  all  possible  help  to  the  (575) 
other  party.  Do  you  remember  that? 

A.  Yes,  I  do. 

Q.  Is  that,  to  your  knowledge,  an  unusual  or  usual 
provision  in  power  interchange  contracts? 
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A.  Well,  to  my  own  personal  knowledge  it  is  quite  a 
usual  provision.  Practically  every  interconnection  con¬ 
tract  we  have  in  our  System  contains  that  provision, 
and  I  believe  Mr.  Sporn  would  have  so  testified  if  he 
had  thought  of  it  at  the  time. 

Q.  Have  you  a  copy  of  the  Commission’s  Exhibit  84? 

A.  Yes,  sir,  I  have. 

Q.  I  think  that  Exhibit  has  some  information  as  to 
connections  or  relationships  of  American  Gas  and  Electric 
employees  with  other  companies,  has  it  not? 

A.  Yes,  sir. 

Q.  Can  you  give  in  a  sentence  what  it  states?  I 
haven’t  got  it  before  me. 

A.  Well,  I  would  like  to  put  one  word  of  explanation 
ah^ad  of  it  to  help  the  interpretation  of  this  in  the 
record.  The  actual  Exhibit  starts  out  by  saying  there 
are  42  officers  and  employees  of  the  American  Gas  and 
Electric  Service  Company.  Actually,  of  course,  there  are 
more  than  500  employees  of  the  American  Gas  and 
Electric  Service  Company,  and  what  this  Exhibit,  I  am 
sure,  means  is  that  in  connection  with  our  Service  Com¬ 
pany  case  before  this  Commission  we  submitted  a  (576) 
brief  outline  of  experience  of  42  out  of  that  500-odd 
employees. 

Of  that  42  for  whom  we  submitted  statements  of  ex¬ 
perience,  this  Exhibit  prepared  by  the  Commission  indi¬ 
cates  that  10  have  in  the  past  had  some,  connection  with 
General  Electric,  9  of  those  10  being  in  the  form  of 
participation  in  student  engineering  and  training  with 
General  Electric,  that  in  addition  to  that  there  are  two 
members  of  the  Service  Company  organization  who  have 
had  connection  with  Electric  Bond  and  Share  Company, 
each  for  a  period  of  about  a  year. 

Q.  What  I  want  to  ask  particularly,  what  is  meant  by 
“student  engineering  training  with  General  Electric  Com¬ 
pany?”  If  you  know. 

A.  Well,  I  do  know.  It  is  a  course  offered  by  the 


J .  M.  Bur  chill,  Direct  Examination. 


427 


General  Electric  Company  and  Westinghouse  and  it  is 
something  quite  like  that  offered  to  graduates  of  usual 
electrical  engineering  courses  of  the  leading  colleges.  The 
graduates,  many  of  them,  try  their  best  to  get  the  oppor¬ 
tunity  to  take  the  course,  and  I  would  describe  it  as  an 
opportunity  for  the  student  over  a  rather  short  period 
of  time  to  learn  to  do  with  his  hands  what  lie  has  learned 
in  theory  in  college  to  do,  and  it  is  the  learning  to  do 
things  with  his  hands  that  happens  in  this  course,  and 
I  feel  quite  confident  there  is  no  contact  with  the  policy¬ 
making  side  of  the  General  Electric  Company  if  there 
is  such  an  activity. 

Q.  You  don’t  think  those  cadet  engineers  met  Mr.  Coffin, 
(577)  do  you? 

A.  I  am  quite  certain  they  didn’t  for  a  number  of 
reasons. 

Q.  Isn’t  it  generally  believed  that  they  are  among  the 
best  group  to  graduate  from  our  country’s  schools? 

A.  That  is  my  understanding. 

My  other  comment  on  this  doesn’t  change  the  picture 
the  slightest.  The  two  persons  having  connections  with 
the  Bond  and  Share  Company  mentioned  in  this  Exhibit 
are  two  of  Mr.  Sporn’s  subordinates  in  the  engineering 
department. 

Q.  Mr.  Burchill,  Exhibits  20  and  21,  that  is.  Commis¬ 
sion’s  Exhibits  20  and  21,  as  T  recall,  are  lists  of  holders 
of  preferred  and  common  stock  of  American  Gas  and 
Electric  Company  confined  perhaps  to  those  who  hold 
more  than  500  shares  and  which  hold  some  pretty  large 
holders.  Right? 

A.  Yes,  sir. 

Q.  Do  you  know  whether  there  is  publicly  available  or 
on  record  with  this  Commission  any  data  as  to  the  size 
of  the  largest  holdings  in  Bond  and  Share,  T  mean  of 
Bond  and  Share  stock? 

A.  I  think  I  know  what  you  mean,  Mr.  Ballard.  It 
hasn’t  directly  to  do  with  Exhibits  20  and  21,  but,  as  I 
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understand  your  question,  yes,  there  are  public  state¬ 
ments  by  the  Electric  Bond  and  Share  Company  on  many 
occasions  that  no  one  (578)  person  owns  as  much  as 
one  and  a  half  per  cent  of  the  stock  of  their  company. 

The  capitalization  of  Electric  Bond  and  Share  Company 
includes,  my  recollection  is  approximately  million 
shares  of  common  stock,  and  one  and  a  half  per  cent 
of  that  would  be,  oh,  about  SO.OOO  shares,  less  than  SO.OOO 
shares. 

Q.  Your  associate,  Mr.  Rose,  has  figured  out  that  it 
would  be  about  S9,000  shares.  Would  you  accept  that 
figure  ? 

A.  Yes,  sir,  I  accept  that  figure. 

Q.  Xow,  he  has  also  told  me — I  will  ask  you  if  you 
accept  this  figure,  that  the  current  market  value  of  that 
stock  is  approximately  $G.OO  a  share? 

A.  Yes,  sir. 

Q.  So  that  if  one  is  going  to  balance  the  interests  that 
wehe  in  the  mind  of  a  person  that  holds  both  Bond  and 
Share  and  American  Gas,  the  largest  weight  you  could 
give  to  the  largest  holder  of  Electric  Bond  and  Share 
would  be  89,000  shares  at  $0.00  a  share,  or  a  little  over 
a  half  million  dollars? 

A.  Yes,  sir. 

Q.  Manv  of  the  stockholders  whom  vou  identified  for 
Mi\  Kaufman,  I  mean  American  Gas  stock,  had  a  vastly 
heavier  investment  in  American  Gas,  did  they  not? 

A.  A  good  manv  of  them,  ves. 

»  '  »  » 

Q.  What  is  today’s  market  for  American  Gas,  do  you 
know?  (579) 

A.  Well,  T  don’t  know  today,  but  probably  for  this 
record  36  is  close  enough.  I  hope  it  is  between  34  and  30. 

Q.  T  will  compromise  on  35,  if  Mr.  Kaufman  objects 
to  36,  but  I  won’t  sell  for  35. 

Mr.  Burchill,  I  think  you  testified  about  the  cessation 
of  the  practice  of  having  Bond  and  Share  perform  fiscal 
services  for  American  Gas  in  your  original  testimony, 
did  you  not? 
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A.  Yes,  I  did. 

Q.  And  I  think  you  also  testified  that  the  work  Bond 
and  Share  had  done  in  connection  with  the  sale  to  cus¬ 
tomers  of  preferred  stock  of  operating:  subsidiaries 
carried  over  perhaps  into  or  through  the  year  1931? 

A.  Yes,  sir. 

Q.  Then  it  must  be  true  that  there  were  greater  and 
closer  relationships  between  American  Gas  and  Electric 
Company  and  Electric  Bond  and  Share  Company  prior 
to  that  time.  Is  that  right? 

A.  Yes,  sir,  I  am  quite  certain. 

Q.  Without  asking  you  for  a  legal  conclusion  and 
certainly  not  implying  one  of  my  own  in  this  question, 
let  me  ask  you  this:  Assuming  that  there  might  have 
been  at  one  time  relationship  between  Bond  and  Share 
and  American  Gas  which  might  have  been  considered 
as  lodging  in  Bond  and  Share  a  controlling  influence 
over  American  Gas,  do  you  think  it  (580)  has  disappeared, 
and  if  so,  when? 

A.  I  am  quite  convinced  that  it  has  disappeared;  on 
the  assumption  that  there  was  something  which  you 
asked  me  to  assume,  I  am  quite  convinced  it  has  dis¬ 
appeared,  and  I  am  equally  clear  in  my  mind  that  it  came 
to  an  end  in  1933,  when  Mr.  S.  Z.  Mitchell  left  the  Board 
of  Directors  and  left  the  Executive  Committee. 

Q.  That  was  shortly  after  all  the  fiscal  services  of  Bond 
and  Share  had,  themselves,  been  discontinued  as  far  as 
American  Gas  is  concerned? 

A.  Yes,  the  fiscal  services  of  any  importance,  as  has 
been  testified,  were  pretty  well  terminated,  the  public 
offering  of  securities,  at  any  rate,  in  1928. 

The  Examiner: — Why  should  the  disappearance  of  this 
assumed  control  have  coincided  with  the  departure  of 
Mr.  Mitchell? 

The  Witness: — Well,  because  it  has  never  been  clear 
in  my  mind,  I  don’t  know  whether  it  is  in  anybody  else’s, 
whether  Mr.  Mitchell  in  the  action  he  took  in  the  Ameri- 
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can  Gas  and  Electric  Board  was  acting  as  the  repre¬ 
sentative  of  Electric  Bond  and  Share,  but  assuming  for 
the  purpose  of  answering  your  question  that  he  was, 
Mr.  Mitchell,  because  of  his  personality,  because  of  his 
intimate  association  with  the  company  from  its  begin¬ 
ning,  because  of  his  large  personal  holding  in  the  com¬ 
pany,  I  think  was  able  to  exert  an  influence  (581)  the 
likb  of  which  no  other  one  man  could  exert,  and  the 
Executive  Committee  in  that  year,  1933,  was  made  up  of 
seven  members.  When  Mr.  Mitchell  resigned  from  the 
Board  and  from  the  Executive  Committee  the  member¬ 
ship  was  reduced  to  six,  and  it  was  subsequently  reduced 
to  five,  and  today  there  is  only — and  since, — well,  for  the 
last  three  vears,  at  anv  rate,  there  has  been  onlv  one 
person  on  there  that  I  would  in  my  non-legal  fashion 
describe  as  the  Bond  and  Share  designee — Mr.  Groesbeck, 
I  don't  know  whether  he  is  or  not,  but  that  is  my  reason, 
if  I  have  answered  the  question,  that  Mr.  S.  Z.  Mitchell 
because  of  his  personality,  T  think  because  he  was  in  a 
position,  whether  he  did  or  not,  to  influence  the  Ameri¬ 
can  Gas  and  Electric  Board  in  a  way  that  no  other  per¬ 
son  since  can. 

The  Examiner: — You  feel  that  because  of  his  earlier 
associations  with  Electric  Bond  and  Share  and  his  large 
holdings  he  would  be  more  inclined  to  regard  American 
Gas  and  Electric  policies  from  the  Bond  and  Share  view¬ 
point  than  any  successor  would? 

Thf.  Witness?: — No.  I  hope  T  haven’t  misled  you  on 
that.  I  have  considerable  doubt  that  he  did  so  regard 
it.  T  happen  to  feel  that  American  Gas  having  come 
into  being  as  early  as  it  did  in  190fi,  when  the  Bond  and 
Share  Company  was  only  a  year  or  so  old,  that  as  the 
companies  have  gone  ahead,  I  really  believed  that  Mr. 
Mitchell  looked  on  one  as  one  thing  and  Bond  (582)  and 
Share  as  another,  in  both  of  which  he  had  two  kinds  of 
interest,  financial  interest  and  the  interest  of  a  builder 
and - 
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By  Mr.  Ballard  : 

Q.  (Interposing)  Director? 

A.  Director,  but  I  was  assuming  for  the  purpose  of 
answering  your  question  that  Mr.  Mitchell,  inasmuch  as 
he  was  a  paid  officer  of  Electric  Bond  and  Share  and 
was  not  a  paid  officer  of  American  Gas,  that  it  might  be 
assumed  or  argued  that  when  he  came  to  American  Gas 
Board  meetings  and  sat  there  and  talked  he  was  repre¬ 
senting  Electric  Bond  and  Share. 

Q.  Of  course,  he  was  the  chief  executive  of  Bond  and 
Share  through  the  decades  when  Bond  and  Share  was 
doing  the  financing  for  American  Gas,  was  he  not? 

A.  That  is  correct,  yes,  sir. 

Q.  Mr.  Burchill,  unless  there  is  something  further  you 
want  to  say,  I  think  that  is  all. 

A.  I  have  nothing  further. 

Mr.  Kaufman: — The  Commission’s  program,  subject  to 
the  Trial  Examiner’s  approval,  would  be  roughly  this,  sir. 
I  would  like  to  ask  Mr.  Burchill  a  few  questions  on  the 
subjects  that  Mr.  Ballard  discussed  this  morning,  and  I 
would  like  to  also  ask  Mr.  Burchill  a  few  other  questions. 

Then,  I  think,  the  Commission  would  like  to  put  in 
several  Exhibits  which  it  has  been  holding  since  we  ad¬ 
journed  (583)  and  are  in  the  course  of  preparation,  and  I 
expect  to  call  Mr.  Huson  of  the  Commission’s  staff  to  ex¬ 
plain  the  method  of  preparation  and  the  significance  of 
certain  of  these  Exhibits. 

Then  there  is  still  pending  the  matter  of  the  undis¬ 
posed  objections  or  the  reserved  objections. 

With  those  various  assignments  completed,  I  take  it, 
Mr.  Ballard,  that  the  case  will  have  been  completed  from 
your  point  of  view? 

Mr.  Ballard: — Yes,  I  think  so. 

I  will  have  to  hear  what  testimony  you  put  in  this 
afternoon,  and  I  may  want  to  ask  Mr.  Burchill  a  few 
questions  on  redirect. 

(Whereupon,  a  discussion  was  had  off  the  record.) 
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The  Examiner: — We  will  now  recess  until  2:00  o’clock 
this  afternoon. 

(Whereupon,  at  12:40  o’clock  P.  M.  the  hearing  in  the 
above-entitled  matter  was  adjourned  as  above  noted.) 
(584) 

(Afternoon  session.) 

(Whereupon,  at  2:00  o’clock  P.  M.  the  hearing  recon¬ 
vened.) 

Joseph  M.  Burch  ill  the  witness  on  the  stand  at  the 
time  of  recess,  resumed  the  stand  and  testified  further 
as  follows: 


C  ross  Ex  a  min  at  ion. 

By  Mr.  Kaufman: 

Q.  Mr.  Burchill,  you  read  from  a  copy  of  the  Appa¬ 
lachian  Power  Company  stockholders’  report  for  the  year 
1924,  in  giving  certain  balance  sheet  figures  from  that 
report? 

A.  Yes. 

Q.  Will  you  please  read  the  list  of  Board  of  Directors 
of  that  company  into  the  record?  And  try  to  identify 
each  one  if  that  is  possible. 

A.  The  Board,  according  to  this  report,  consisted  of 
eight  members:  Mr.  T.  W.  Bonbright — I  must  say  I  am 
not  certain  whether  Mr.  Bonbright  is  of  Bonbright  Com¬ 
pany  or  not.  I  think  he  was,  but  if  he  was,  he  isn’t 
connected  with  it  now.  Mr.  H.  W.  Buck — B-u-c-k — I  don’t 
know.  Mr.  C.  A.  Coffin — C-o-f-f-i-n — was  of  the  Gen¬ 
eral  Electric  Company.  Mr.  C.  P.  Hamilton  has  been 
identified,  I  believe,  elsewhere  in  this  record  as  the 
office  assistant  of  Mr.  Coffin  in  the  General  Electric  Com¬ 
pany.  Mr.  C.  X.  Mason  I  knew  as  Vice  President  of 
Appalachian  Power  Company.  I  don’t  know  of  any  other 
connection.  Mr.  S.  Z.  Mitchell  was  Chairman  of  the 
(585)  Board  of  Electric  Bond  and  Share  Company  for 
many  years.  He  was  Chairman  of  the  Board  of  Direc- 


Joseph  M.  Burchill,  Cross  Examination. 


433 


tors  of  American  Gas  and  Electric  Company  for  a  good 
many  years  and  has  ceased  to  be  in  1933.  A.  Henry 
Mosle — M-o-s-l-e — is  a  member  of  a  law  firm  in  New 
York  which,  I  believe,  is  Curtis,  Mallet- Prevost - 

Q.  (Interposing)  Dash  between  the  last  two  names. 

A.  (Continuing) - and  something  else,  Mosle — Colt  & 

Mosle.  Mr.  R.  E.  Scott  of  Richmond,  Virginia,  is  a 
lawyer  located  at  that  point,  so  far  as  I  know,  in  in¬ 
dependent  practice.  I  don’t  know  whether  he  is  still 
living  or  not.  That  is  who  he  was. 

Q.  Mr.  Mosle 's  law  firm  has  done  work  for  American 
Gas  and  Electric  Company  on  several  occasions  relat¬ 
ing  to  water  power  problems  and  do  you  know  whether 
they  have  done  similar  work  for  Electric  Bond  and 
Share  Company? 

A.  Thev  have  for  us,  for  one  of  our  subsidiaries,  the 
Appalachian  Electric  Power  Company  and  its  subsidi¬ 
ary,  the  West  Virginia  Power  Company,  I  believe.  I 
haven’t  any  idea  whether  they  have  ever  done  any 
work  for  Bond  and  Share  Companies  or  not. 

Q.  These  are  the  men  who  constituted  the  Board  of 
Directors  of  Appalachian  Power  Company  just  prior  to 
the  time  that  its  stock  was  sold  to  the  American  Gas 
and  Electric  Company? 

A.  I  assume  that  is  so,  yes,  sir.  (586) 

Q.  Mr.  Eddy,  your  purchasing  agent,  was  at  one  time 
in  his  career  prior  to  his  becoming  associated  with  Ameri¬ 
can  Gas  and  Electric  Company,  an  employee  of  the  Gen¬ 
eral  Electric  Company,  was  he  not,  Mr.  Burchill? 

A.  T  don’t  think  that  is  so.  The  material  filed  in  the 
Service  Company  case  would  show  it.  I  examined  that 
just  on  Saturday.  T  ran  my  eye  over  it,  is  a  more  accurate 
description.  I  don’t  think  so.  Perhaps  you  mean  he 
took  the  test — the  student  course  after  graduation.  That 
mav  well  be  so. 

Q.  Well,  T  think  in  that  case,  since  your  recollection 
of  the  Service  record  differs  from  mine,  that  perhaps 
we  had  better  check  on  that. 
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A.  All  right. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  As  I  recall  your  testimony  on  redirect  examination, 
you  stated  that  the  investment  bankers  which  did  the 
majority  of  the  business  for  the  American  Gas  and 
Electric  System  were  in  the  following  order — that  is,  in 
th£  order  of  the  size  of  their  participation:  Bonbright; 
Siiiith,  Barney;  First  Boston;  and  Dillon,  Read;  and, 
in  the  ease  of  Electric  Bond  and  Share,  those  under¬ 
writers  holding  a  similar  position  were  in  the  following 
order:  First  Boston;  Halsey,  Stuart;  Smith,  Barney; 
and  Bonbright? 

A.  I  think  that  is  what  the  record  shows,  yes.  (587) 

Q.  And  that  is  in  the  order  of  the  size  of  their  par¬ 
ticipation,  the  order  in  which  I  have  named  them? 

A.  In  the  underwritings  of  public  offers,  yes. 

Mr.  Ballard: — I  think  you  gave  some  additional  data 
about  private  placements,  did  you  not? 

The  Witness: — Yes. 

By  Mr.  Kaufman: 

Q.  You  further  stated  that  the  American  Gas  and 
Electric  Company  kept  pretty  close  control  and  close 
watch  upon  those  underwriters  who  were  to  be  parts 
of  the  syndicates  selling  or  rather  purchasing  from  you 
American  Gas  or  American  Gas  and  Electric  subsidiary 
securities,  and  have  from  time  to  time  insisted  upon  the 
enlargement  of  the  list,  and  so  on  and  so  forth? 

A.  That  is  right. 

Q.  Have  you  ever,  aside  from  the  instance,  which,  I 
believe,  you  referred  to,  required  that  somebody  be 
dropped  from  a  list  or  a  proposed  list  of  underwriters? 

A.  Xo. 

Q.  The  only  occasion  upon  which  you  objected  to  the 
inclusion  of  an  underwriting  house,  which  house  was 
included  by  the  syndicate  manager  or  syndicate  leader, 
was  the  onlv  one  instance  which  we  have  in  our  records 
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of  Morgan  Stanley’s  being  dropped  from  a  tentative  list 
proposed  to  you  by  Bonb right  &  Company?  (588) 

A.  So  far  as  the  inclusion  as  against  the  exclusion 
is  concerned,  that  is  correct. 

Q.  It  has  been  the  policy,  has  it  not,  generally,  in  the 
underwriting  business,  with  respect  to  inclusions,  to  ex¬ 
pand  underwriting  syndicates  very  largely  since  the 
passage  of  the  securities  legislation — the  national  securi¬ 
ties  legislation — in  order  to  spread  possible  liability? 

A.  I  don't  think  so. 

Q.  Would  you  say,  generally,  that  syndicates  have  been 
larger  after  1933  than  they  were  prior  to  1933? 

A.  Yes,  I  would  sav  thev  have. 

Q.  But  you  don't  want  us  to  draw  the  inference  that 
that  has  been  the  cause  of  the  passage  of  the  national 
securities  legislation? 

A.  It  well  mav  be  related  to  it.  I  don’t  think  I  know 
•> 

the  reason  whv  the  list  of  underwriters  are  the  size  thev 

i  %> 

are  in  other  companies.  I  think,  although  in  this  I  may 
be  wrong,  that  for  our  group,  certainly,  and  probably 
for  many  other  groups,  that  if  the  composition  of  the 
underwriting  list  was  left  to  one  underwriter,  there  would 
be  very  much  more  of  a  disposition  for  the  list  to  be 
smaller,  you  see,  to  try  to  keep  the  participations  larger 
of  those  who  were  included  in  the  list.  I  don’t  know 
whether  the  wisdom  of  spreading  it  out  over  a  great  many 
more  underwriters  is  an  outgrowth  of  the  Securities  Act 
or  not.  Perhaps  it  is.  (589) 

Q.  The  practice  of  having  larger  syndicates  in  the  case 
of  American  Gas  and  Electric  and  its  subsidiaries  has 
not  been  limited  to  American  Gas  and  Electric  System, 
has  it?  It  lias  been  the  generally  accepted  and  followed 
practice  since  the  early  30 ’s  to  expand  those  syndicates? 

A.  I  think  that  is  probably  true,  yes. 

Q.  In  Pennsylvania  Power  and  Light,  for  instance, 
the  Electric  Bond  and  Share  subsidiary  company,  in  their 
most  recent  financing,  the  syndicate  was  composed  of 
over  a  hundred  underwriting  houses,  was  it  not? 
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A.  I  believe  I  remember  bearing  that  it  was,  yes. 

Q.  Mr.  Burchill,  why  were  the  American  Gas  and  Elec¬ 
tric  Executive  Committee  meetings  held  in  the  offices  of 
the  Electric  Bond  and  Share  Company? 

A.  Well,  I  guess  the  answer  to  that  is,  I  don’t  know. 
I  was  told  that  it  was  for  the  supposed  convenience  of 
the  majority  of  the  people  whose  convenience  was  con¬ 
sulted,  but  that  is  only  supposition. 

Q.  The  date  of  the  last  meeting  held  at  that  office  was, 
I  believe,  given  bv  vou  in  vour  direct  testimonv  and  was 
sometime  in  1929? 

A.  That  is  right. 

Q.  Were  you  not  aware  at  that  time  as  Mr. — in  your 

capacity  as  Mr.  Tidd’s  chief  assistant,  or  assistant  at  any 

rate,  whv  Mr.  Tidd  went  over  to  Rector  Street  rather  than 
•> 

(590)  having  his  committee  meetings  at  30  Church  Street 
in  his  own  offices? 

A.  No.  I  say  that  I  have  no  recollection  of  having 
given  any  thought  to  the  matter  in  1929  at  all  and  at  that 
time - 

Q.  (Interposing)  The  American  Gas  and  Electric  Com¬ 
pany  did  have  physical  premises  upon  which  it  could 
have  had  executive  committee  meetings? 

A.  That  is  true.  It  is  likewise  true,  although  I  don’t 
know  how  important  it  is,  that  it  wasn’t  until  1927  that 
it  had  a  board  room  in  its  offices.  Up  until  that  time 
such  meetings  as  were  held  there  were  held  in  one  end 
of  the  room  of  Air.  Breed. 

Q.  You  never  had  meetings  in  the  offices  of  the  North 
American  Company  or  in  the  offices  of  Commonwealth 
&  Southern  or  any  other  holding  companies? 

A.  I  can’t  recall  that  we  ever  had  any  formal  meetings, 
no.  I  think  there  have  been  conferences  held,  though,  if 
my  memory  serves  me  correctly,  in  the  North  American 
office  of  Mr.  Harrison  Williams,  but  it  wasn’t  a  formal 
meeting  at  which  the  secretary  was  present,  no,  sir. 

I  might,  if  that  is  throwing  any  light  on  it — at  the 
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time  you  speak  of  in  1929,  on  the  Executive  Committee, 
there  was  Mr.  S.  Z.  Mitchell  and  Mr.  Groesbeck,  both  of 
whom  were,  of  course,  in  the  offices  at  2  Rector  Street. 
There  was  Mr.  (591)  Harrison  Williams,  whose  office  was 
60  Broadway,  which  is  closer  to  2  Rector  Street  than 
it  is  to  30  Church.  You  have  to  practically  pass  2  Rector 
Street  to  get  to  30  Church.  I  think  on  the — well,  I  have 
forgotten  who  the  other  members  of  the  Committee  were 
at  that  time - 

Q.  (Interposing)  Yes,  Mr.  Burchill,  I  think  the  record 
shows  that  in  1929  live  out  of  seven  members  of  the 
Executive  Committee  were  connected  with  the  Electric 
Bond  and  Share  and  doubtless  would  have  found  2  Rector 
Street  very  convenient  to  hold  meetings. 

A.  Of  course,  I  don't  agree  with  that.  I  covered  the 
ones  that  were  connected  with  Electric  Bond  and  Share, 
I  think. 

Q.  Mr.  Mitchell,  Mr.  Tilney,  Mr.  Welirhane,  Mr.  Tidd 
and  Mr.  Groesbeck  were  all  at  that  time  directors  of 
companies  of  the  Electric  Bond  and  Share  system.  Mr. 
J.  H.  Harding  and  Mr.  Harrison  Williams  were  the  only 
two  members  of  the  Executive  Committee  who  were  not 
directors  of  companies  of  the  Electric  Bond  and  Share 
system  ? 

A.  I  was  talking  about  the  matter  of  convenience  of 
a  man  leaving  the  place  in  which  he  earned  his  living 
and  going  some  place  to  hold  an  hour’s  meeting  of  the 
Executive  Committee  and  of  the  seven — I  think  there 
were  seven  at  that  time — two  had  their  offices  at  2  Rector 
Street.  Mr.  Williams  had  his  office  closer  to  2  Rector 
than  30  Church.  That  would  be  true  also  of  Mr.  Tilney 
whose  office  in  Bankers  Trust  was  (592)  closer  to  2  Rector 
Street,  and  there  was  only  one  of  the  Eexecutive  Com¬ 
mittee  at  that  time  who  was  located  in  the  office  at  30 
Church  Street.  It  seems  to  me  that  that  indicates  that 
for  convenience  the  meetings  were  held  at  2  Rector  Street. 

Q.  You  didn’t  mean  to  infer  in  your  testimony  that  Mr. 
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Groesbeck  in  his  capacity  as  Chairman  of  the  Board  did 
not  preside  over  American  Gas  and  Electric  meetings  and 
did  not  lead  the  discussion  at  those  meetings? 

A.  I  didn’t  mean  to  infer  that  he  didn’t  preside  over 
the  meetings,  not  in  the  slightest,  and  I  didn’t  mean  to 
infer  anything  concerning  the  other.  We  will  say  that 
Mr.  Groesbeck,  every  time  he  was  present  at  a  meeting, 
took  a  quite  active  part  in  everything  that  came  up,  in¬ 
cluding  these  financing  operations  that  I  referred  to,  yes, 
sir. 

The  Examiner: — Are  the  meetings  of  the  Board  pre¬ 
sently  held  at  the  American  Gas  and  Electric  offices  be¬ 
cause  it  is  more  convenient? 

The  Witness: — Yes,  sir,  I  would  say  so. 

Mr.  Kaufman: — Are  you  speaking  of  the  directors  or 
the  Executive  Committee,  Mr.  Examiner? 

The  Examiner: — Executive  Committee? 

Mr.  Ballard: — There  is  only  one  member  of  the  Execu¬ 
tive  Committee  now  whose  office  is  at  2  Rector  Street. 

Mr.  Kaufman: — I  believe  the  record  will  show  that  Mr. 
Williams  still  has  an  office — or  rather  Mr.  Burchill  will 
(593)  agree  that  Mr.  Williams  still  has  an  office  at  60 
Broadway. 

By  Mr.  Kaufman: 

Q.  Mr.  Cresswell,  who  was  on  the  Executive  Committee, 
has  his  office  in  the  Herald  Tribune  premises? 

A.  Uptown  New  York. 

Q.  Uptown.  Mr.  Wehrhane  has  no  offices  in  New  York? 

A.  That  is  correct. 

Q.  The  Securities  k  Exchange  Commission  did  not  re¬ 
quire  Indiana  Service  Company  to  substitute  Irving  Trust 
Company  for  Guaranty  Trust  Company? 

A.  They  required  the  Guaranty  Trust  to  withdraw. 
That  is  the  only  thing  the  Commission  required. 

Q.  The  substitution  of  Irving  Trust  Company  was  done 
at  the  complete - 

A.  (Interposing)  Done  by  the  management. 
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Q.  Done  by  the  management  of  the  American  Gas  and 
Electric  Company? 

A.  Yes. 

Mr.  Ballard: — You  mean  the  picking  of  Irving,  as  a 
substitute?  There  had  to  be  a  substitute,  did  there  not? 

The  Witness: — That  is  correct. 

Bv  Mr.  Kaufman: 

Q.  Have  you  learned,  Mr.  Burchill,  since  our  last  ses¬ 
sion  here  about  a  week  ago,  the  nature  of  the  little  speech 
that  was  given  by  Mr.  Tidd,  entitled  “Our  First  Holding 
Company”  (594)  or  have  you  found  a  copy  of  that  speech 
or  have  you  found  any  further  indication  that  such  a 
speech  on  that  topic  was  actually  delivered? 

A.  No,  my  recollection,  such  as  it  is,  agrees  with  Mr. 
Tidd’s  testimony.  I  think  I  can  say  positively  that  he 
didn’t  prepare  any  speech  on  the  subject  of  “Our  First 
Holding  Company”  and  that  recollection  is  quite  positive. 
My  other  recollection  is  a  little  positive,  but  it  is  that 
Mr.  Tidd  got  from  our  Mr.  Sawyer  a  quantity  of  informa¬ 
tion  on  the  subject  of  “New  Business”  and  he  went  down 
to  the  Electric  Bond  and  Share  meeting  and  did  a  little 
bragging  about  what  we  were  doing  in  the  way  of  getting 
new  business. 

Q.  With  respect  to  the  drafts  of  the  annual  stock¬ 
holders  reports  that  were  sent  to  Mr.  Mitchell,  do  you 
know  that  Mr.  Mitchell  did  not  read  those  proposed 
changes  suggested  to  him  by  the  other  directors? 

A.  I  don’t  know  that,  no,  sir. 

Q.  Do  you  know-  w-hether  he  accepted  or  discarded  any 
of  those  changes  before  they  w-ere  sent  on  to  American 
Gas  and  Electric  Company? 

A.  I  am  convinced  that  he  didn’t  accept  them. 

Q.  You  don’t  know-,  though? 

A.  In  this  world  I  don’t  know*  what  I  know-.  I  feel  that 
I  do  know  that,  yes. 

Mr.  Ballard: — What?  (595) 

Bv  Mr.  Kaufman  : 

* 

Q.  Can  you  state  the  basis  of  your  know-ledge? 
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A.  Well,  the  basis  of  my  knowledge,  if  it  would  be 
knowledge,  is  the  comments  as  they  came  in  and  the  work 
we  did  on  them  as  thev  came  in.  I  had  most  to  do  with 
the  preparation  of  the  draft  of  the  annual  reports  that 
went  out.  I  had  a  peculiar  and  special  interest  in  the 
comments  that  came  back. 

Q.  Didn’t  they  go  first  to  Mitchell  and  then  to  American 
Gas  and  Electric  Company  or  am  I  mistaken  on  that? 

A.  Well,  what  went  wasn’t  anything  that  originated 
with  the  directors.  It  was  something  that  originated  with 
us  in  the  office.  We  produced  the  drafts  and  we  presented 
printer's  proofs  to  the  directors  at  meetings  and  the 
directors,  on  occasion,  carried  these  proofs  away  with 
them  and  perhaps  slept  over  them. 

Q.  And  sent  them  in  to  Mr.  Mitchell? 

A.  And  in  this  case  sent  them  in  to  Mr.  Mitchell. 

Q.  You  don’t  know  what  happened  in  Mr.  Mitchell’s 
office?  You  didn’t  spend  most  of  your  time  there? 

A.  I  think  you  know  the  answer  to  that.  The  answer 
is  no,  I  didn’t  spend  any  of  my  time  there,  but  the  sug¬ 
gestions  and  changes  which  found  their  way  to  the  com¬ 
pleted  record  had  to  go  through  my  hands  in  order  to 
do  it.  The  suggestions  that  came  in  came  along  to  us 
and  we  were  the  ones  that  did  (596)  the  work  on  them. 
That  is  the  basis  of  my  knowledge. 

Q.  You  stated  that  certain  group  purchase  contracts 
were  mistakenly  included  by  Electric  Bond  and  Share 
Company  in  the  list  of  group  contracts  in  which  American 
Gas  and  Electric  participated.  Did  you  call  Electric 
Bond  and  Share  recently  to  find  out  whether  they  had 
been  mistakenly  included? 

The  Witness: — Do  I  have  to  answer  that? 

Mr.  Ballard: — Yes.  I  don’t  care  which  way  you 
answer  it  so  long  as  you  answer  it  in  full. 

By  Mr.  Kaufman: 

Q.  What  1  am  driving  at  is,  I  want  to  find  out  whether 
the  fact  that  these  contracts  were  not  included  in  your 
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files  is  sufficient  to  convince  you  that  American  Gas  and 
Electric  Company  did  not  participate  in  the  contracts. 

A.  Mr.  Wiegers  of  the  Electric  Bond  and  Share  Com¬ 
pany  called  me  and  he  said  that  Mr.  Kaufman  is — I  forget 
whether  he  said  “ called  me”  or  4 ‘read  the  letter” — I 
think  he  said  “called  me.”  That  is,  called  Mr.  Wiegers. 
“And  he  is  in  great  rush  to  get  from  us  copies  of  con¬ 
tracts  in  which  the  A.  G.  E.  participated  and  we  are 
having  quite  a  battle  down  here  to  try  to  find  any  such, 
can  you  help  us?”  I  said  I  had  my  doubts  about  being 
able  to  help  them,  but  I  said  I  would  see  what  I  could  do. 

Mr.  Eddy,  our  purchasing  agent,  happened  to  be  away 
that  (597)  day  and  I  talked  with  his  assistant,  Mr.  Nagele. 
Mr.  Nagele,  after  spending  two  or  three  hours  on  it,  came 
back  and  said  that  nothing  he  could  find  indicated  that 
in  the  period  that  was  being  talked  about  was  there 
anything. 

So  I  called  Mr.  Wiegers  and  told  him  I  was  awfully 
sorry  but  the  information  we  had  wasn’t  of  the  slightest 
help  and  I  heard  no  more  and  had  no  further  contact  with 
Mr.  Wiegers  on  that  subject  from  that  time  to  this. 

Now,  wait  a  minute.  The  letter  that  the  Commission 
received  from  Mr.  Wiegers  and  its  attaclmients  were 
introduced  here  as  an  exhibit  and  I  phoned  up  from  this 
hearing  to  Mr.  Walling  from  my  office  and  asked  him  to 
get  from  Mr.  Wiegers  immediately  copies  of  the  material 
he  had  sent  you,  so  we  would  be  in  a  position  to  check 
with  our  purchasing  agent,  Mr.  Eddy.  That  is,  perhaps, 
a  little  more  complete  answer  than  you  asked  for,  but 
that  is  the  whole  story  about  getting  information  from 
one  to  the  other. 

Q.  You  know  nothing  generally  that  would  discredit 
the  information  that  was  furnished  to  us  by  Electric 
Bond  and  Share  except  the  absence  of  certain  documents 
in  your  own  files? 

A.  Well,  I  didn’t  seek  to  generally  discredit.  I  take  it 
at  practically  face  value  what  they  supplied.  The  two 
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contracts  that  I  said,  so  far  as  I  knew,  we  hadn’t  operated 
under,  were  pretty  old  contracts  and  actually  we  had  no 
re-  (598)  cord  that  we  ever  obtained  any  service  from  the 
man  Johnson  at  all.  It  is  a  fact  that  we  have  done  busi¬ 
ness  with  Doble — D-o-b-l-e — Engineering  Company  for  a 

number  of  vears.  We  have  used  them  for  insulator  and 
* 

transformer  bushing  testings  and  we  rent  some  of  their 
equipment  with  which  to  do  our  own  testing,  but  there  is 
nothing  to  indicate  that  it  is  related  in  anv  wav  to  this 
contract  which  I  believe  is  dated  1925,  that  the  Electric 
Bond  and  Share  Company  made. 

I  didn’t  mean  to  indicate — 1  don't  think  my  testimony 
did — that  the  Commission’s  exhibit,  being  the  contracts 
obtained  from  Electric  Bond  and  Share,  were  not  reliable. 
I  think  that  over  all  they  show  a  fair  enough  picture. 

Q.  Is  this  man  Xagele  that  you  referred  to,  an  old 
man  or  a  young  man? 

A.  Well,  he  is  a  year  or  so  older  than  I  am.  I  think 
he  is  a  pretty  old  man. 

Q.  I  think  this  discussion  of  ours  has  served  one  useful 
purpose.  I  think  we  have  identified  or  found  a  long  lost 
director  who  looked  like  a  free  agent  here  on  my  chart 
in  ithe  year  1918.  The  name  H.  D.  Xagele  appears  on 
my  chart  of  directors  of  the  American  Gas  and  Electric 
Company  and  I  assume  that  F.  G.  are  his  initials  and 
that  is  the  same? 

A.  Yes.  I  wouldn’t  bo  afraid  to  tell  you  at  any  time. 
He,  at  that  time,  was  Mr.  R.  E.  Breed’s  secretary. 

Q.  And  then,  subsequently,  went  over  to  the  Electric 
(599)  Bond  and  Share  Company? 

A.  Xo.  He  is  assistant  to  Mr.  Eddy,  our  purchasing 
agent. 

Q.  I  am  sorry.  I  misunderstood  you. 

A.  Xo,  he  has  never  been  connected  with  the  Electric 
Bond  and  Share  Company. 

(Discussion  off  the  record.) 

Bv  Mr.  Kaufman: 
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Q.  Commission’s  Exhibit  71  contains  certain  comments 
or  suggestions  made  by  Mr.  Sidney  A.  Mitchell  of  Bon- 
briglit  &  Company  to  Mr.  Groesbeck  and  you  commented 
upon  that  portion  of  the  exhibit  this  morning.  Is  there 
any  notation  on  those  exhibits  which  indicates  that  these 
suggestions,  studies  or  comments  were  ever  sent,  for 
instance,  to  Mr.  George  Breed,  III  or  to  Mr.  McMillcn 
of  American  Gas  and  Electric  Company,  both  of  whom 
being  directors  of  American  Gas? 

A.  No,  there  isn’t,  and  I  would  be  astonished  if  there 
were  such  a  notation. 

Q.  So  would  I,  Mr.  Burchill.  Mr.  E.  B.  Tracy  was  a 
director  of  the  American  Gas  and  Electric  and  was  also 
a  director  of  companies  in  the  Electric  Bond  and  Share 
system  ? 

A.  Yes,  sir. 

Q.  You  commented  upon  a  portion  of  Commission’s 
Exhibit  71  which  was  a  draft  of  a  letter  from  Mr.  Tracy 
to  certain  investors  abroad  in  Europe,  concerning  the 
Electric  Bond  and  (600)  Share  system  and  I  quote  from 
that  letter:  “The  position  of  the  Electric  Bond  and 
Share  Company  group,  as  a  whole;  i.  e.,  the  Electric 
Bond  and  Share  Company”  and  at  this  point  there  is 
inserted  in  pencil  “American  &  Foreign  Power  Company, 
Incorporated,  American  Gas  and  Electric  Company, 
American  Power  and  Light  Company,  National  Power 
and  Light  Company,  Electric  Power  and  Light  Company, 
was  as  follows  on  January  9,  1932.”  At  that  time, 
Mr.  Tracy  was  in  a  position  to  know  the  finances,  the 
set-ups  and  the  relations  between  the  American  Gas  and 
Electric  Company  and  the  Electric  Bond  and  Share 
Company,  was  he  not? 

A.  I  think  that  is  a  fair  statement,  yes,  sir. 

Q.  He  had  no  motive  or  reason  for  misleading  his 
European  investors? 

A.  I  wouldn’t  know  that.  I  would  hate  to  believe 
that  he  had.  I  don’t  think  this  does  mislead  them,  in 
fairness  to  Mr.  Tracy. 
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Mr.  Ballard: — I  think  he  stated  that  if  he  left  out 
any  fact  about  American  Gas  it  wouldn’t  have  been  a 
complete  picture  of  the  investment  situation  of  Electric 
Bond  and  Share. 

The  Witness : — That  is  the  way  it  seems  to  me. 

By  Mr.  Kaufman: 

Q.  Mr.  Burchill,  I  would  like  to  ask  you  to  identify 
some  of  the  past  directors  of  American  Gas  and  Electric 
Company.  I  don’t  believe  they  have  been  identified  at 
any  point  in  this  (601)  record  as  yet. 

Air.  George  Breed  served  from  January  15,  1907,  until 
August  S,  1939.  Who  was  Mr.  George  Breed? 

A.  Mr.  George  Breed  was  a  brother  of  Mr.  R.  E.  Breed. 
He  was  an  engineer  by  profession,  a  graduate  of  the 
Naval  Academy  at  Annapolis.  He  was  the  man,  as  I 
understand  it,  who  was  primarily  responsible  for — in 
the  language  that  has  been  used  on  other  occasions — 
finding  the  situation  of  the  Electric  Company  of  America 
and  interesting  his  brother  R.  E.  Breed  in  securing  some 
people  to  form  a  new  company  to  take  over  those 
properties.  He  was  a  resident  of  Philadelphia  all  of 
his  life. 

Mr.  Ballard  : — You  might  complete  that.  So  far  as 
you  know,  did  he  have  any  connection  with  Bond  and 
Share  or  any  of  its  subsidiaries? 

The  Witness: — I  am  satisfied  he  did  not. 

By  Mr.  Kaufman  : 

Q.'  Mr.  R.  McLellan - 

A.  (Interposing)  Mr.  Ross  McLellan  at  one  time  was 
connected - 

Q.  (Interposing)  I  hadn’t  finished. 

A.  I  beg  your  pardon. 

Q.  Mr.  R.  McLellan,  M.  Humstone,  B.  Curtis,  W.  H. 
Pitkin,  R.  Mackey,  R.  B.  Hamilton,  W.  S.  Robertson  and 
A.  F.  Halsted — H-a-l-s-t-e-d — were  organizational  or 
dummy  directors  of  the  (602)  American  Gas  and  Electric 
Company,  were  they  not? 
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A.  I  think  they  were  organization  directors.  The 
record  indicates  that.  Whether  they  were  dummy  direc¬ 
tors,  I  don ’t  know.  I  think  some  of  them  had  some 
stature  in  their  own  rights. 

Q.  They  served  just  for  a  short  period? 

A.  That  is  my  understanding,  yes. 

Q.  Would  you  name  such  of  those  which  were  connected 
with  Simpson,  Thacher  &  Bartlett? 

A.  I  really  don’t  know  of  my  own  knowledge.  I  believe 
that  Mr.  Humstone  was  and  I  believe  that  Mr.  Curtis 
was. 

Q.  Could  Mr.  Millikan,  who  is  sitting  here,  help  you 
out  in  that  respect?  He  was  pretty  closely  associated 
with  Simpson,  Thacher  in  those  days. 

A.  He  may  recognize  them  if  the  reporter  could  read 
those  names. 

Mr.  Millikan: — If  vou  will  call  the  names  off. 

Mr.  Kaufman: — R.  McLellan. 

Mr.  Millikan: — No. 

Mr.  Kaufman  : — Humstone. 

Mr.  Millikan  : — Yes. 

Mr.  Kaufman: — B.  Curtis. 

Mr.  Millikan  : — Yes. 

Mr.  Kaufman: — W.  H.  Pitkin. 

Mr.  Millikan: — Yes.  (603) 

Mr.  Kaufman: — R.  Mackev? 

Mr.  Mtllikan: — Yes. 

Mr.  Kaufman : — R.  B.  Hamilton? 

Mr.  Millikan: — No. 

Mr.  Kaufman: — W.  S.  Robertson? 

Mr.  Millikan: — Yes. 

Mr.  Kaufman: — A.  F.  Ilalsted? 

Mr.  Millikan: — Yes. 

Mr.  Kaufman  : — Could  you  tell  us  who  the — do  you 
have  anv  information,  Mr.  Millikan,  concerning  McLellan 
and,  I  believe  it  was  Hamilton,  the  other  one? 

Mr.  Millikan: — I  think  that  Mr.  Burchill  could  answer 
that  question. 
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By  Mr.  Kaufman: 

Q.  Do  you  know  the  members  that  Mr.  Millikan  did 
not  know  about,  who  they  were? 

A.  I  know  Mr.  McLellan  and  I  don’t  know  whether 
at  that  time  or  not,  but  sometime  in  these  early  years, 
was  connected  with  the  Electric  Bond  and  Share  Com¬ 
pany.  He  hasn’t  been  for  a  good  many  years  now. 

Q.  Who  was  Mr.  A.  E.  Smith? 

A.  I  believe  he  was  a  member  of  the  Electric  Bond 
and  Share  organization. 

Q.  Who  was  H.  H.  Dean— D-e-a-n— who  served  from 
1907  until  the  latter  part  of  1927?  (604) 

A.  He  was  through  the  early  years,  I  have  heard  testi¬ 
fied,  a  financial  man  for  Electric  Bond  and  Share  Com¬ 
pany. 

Q.  S.  A.  Mitchell  is  now  the  President  of  Bonb right  & 
Company,  is  he  not? 

A.  That  is  correct,  yes. 

Q.  And  has  been  on  the  boards  of  Bond  and  Share  com¬ 
panies  and  of  Bond  and  Share,  itself? 

A.  Yes,  I  believe  that  is  so. 

Q.  He  is  the  son  of  S.  Z.  Mitchell? 

A.  Yes,  sir. 

Q.  J.  D.  Mortimer  was  a  member  of  the  organization  of 
Electric  Bond  and  Share  Company,  was  he  not,  at  the 
time - 

A.  (Interposing)  Through  that  period;  more  recently 
with  North  American  Company,  yes. 

Q.  Incidentally,  North  American  Company  is  now,  to 
the  best  of  your  knowledge,  Mr.  Harrison  Williams’  chief 
interest  and  not  American  Gas  and  Electric? 

A.  I  think  that  is  right. 

Q.  Do  you  know,  or  does  Mr.  Millikan,  perhaps,  know 
whether  Mr.  Mortimer  was  one  of  the  Electric  Bond  and 
Share  Company  engineers  who  studied  the  Electric  Com¬ 
pany  of  America  properties  for  Mr.  Mitchell? 

A.  Well,  Mr.  Tidd  testified  on  that  in  response  to  your 
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questioning.  I  can’t  add  anything  to  that.  I  don’t  know 
whether  Mr.  Millikan  can  or  not.  (605) 

Mr.  Millikan: — I  never  knew  it. 

By  Mr.  Kaufman: 

Q.  Mr.  A.  W.  Paige  served  from  1907  until  1913.  Who 
was  Mr.  Paige? 

A.  I  am  sorry,  1  don’t  know. 

Mr.  Kaufman: — I  assume,  Mr.  Examiner  and  Mr.  Bal¬ 
lard,  that  such  testimony  as  Mr.  Millikan  mav  give  will 
he  considered  as  properly  in  the  record? 

Mr.  Ballard: — It  will  by  me. 

Thk  Examiner: — Since  the  introduction  of  testimony 
has  been  removed  to  a  higher  realm,  T  am  not  qualified 
to  pass  upon  it. 

Mr.  Ballard: — Perhaps  I  should  have  said,  your  Honor, 
T  would  not  challenge  his  veraeitv. 

The  Examiner: — T  am  not  referring  so  much  to  you. 

(Discussion  off  the  record.) 

By  Mr.  Kaufman: 

Q.  R.  T.  Paine,  II,  was  a  director  of  companies  in 
the  Electric  Bond  and  Share  system,  was  he  not? 

A.  This  tabulation  indicates  so,  and  I  have  no  reason 
to  believe  contrary.  I  don’t  know  the  man. 

Q.  Mr.  Paine  served  from  19 - 

A.  (Interposing)  ’07  to  1909. 

Q.  (Continuing)  1907  to  1909? 

A.  Yes,  sir. 

Mr.  Ballard: — Mr.  Burchill,  it  has  been  suggested  in 
a  (606)  not  very  positive  way  that  Mr.  Dean  was  con¬ 
nected  with  E.  B.  Smith  Company,  the  predecessor  firm 
to  Smith,  Barney  &  Company.  Does  that  refresh  your 
recollection  at  all  or  not  at  all? 

The  Witness: — All  I  said  in  my  answer  was  that  at 
one  time  and  not  a  long  while  ago  he  was  a  financial  man 
for  the  Bond  and  Share.  I  know  of  my  own  knowledge 
that  he  has  been  out  of  the  Electric  Bond  and  Share  for 
more  than  a  dozen  years  and  had  some  other  financial 
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duties.  Whether  it  was  with  Edward  B.  Smith,  I  am 
sorry,  I  don't  know. 

By  Mr.  Kaufman: 

Q.  A.  Louden  Snowden  served  from  1907  until  the  latter 
part  of  1912.  Who  was  Mr.  A.  Louden  Snowden? 

A.  He  was  President  of  the  Electric  Company  of 
America  before  the  organization  of  American  Gas. 

Q.  Edward  R.  Stetinnius  served  from  February,  1915, 
until  the  latter  part  of  1916.  Mr.  Stetinnius  was  a  part¬ 
ner  in  J.  P.  Morgan  &  Company  and  was  a  director  of 
General  Electric  Company  and  Electric  Bond  and  Share 
Company  for  a  short  time,  was  he  not? 

A.  I  believe  I  know  that  the  first  part  of  that  is  ac¬ 
curate.  I  don’t  happen  to  know  that  he  was  a  director 
of  Electric  Bond  and  Share,  but  I  have  no  reason  to 
doubt  it  if  you  say  so. 

Q.  He  is  the  father — not  the  present  E.  R.  Stetinnius? 

^  A.  That  is  my  understanding.  (607) 

Q.  Mr.  A.  A.  Tilney  served  from  the  latter  part  of  1926 
until  the  latter  part  of  1937.  Mr.  Tilney  was  connected 
with  the  Electric  Bond  and  Share  Company  and/or  its 
subsidiaries  was  he  not? 

A.  I  believe  that  is  so,  yes,  sir. 

Q.  He  was  also  a  director  and/or  a  vice  president  of 
the  Bankers  Trust  Company,  and  is - 

A.  (Interposing)  Well,  within  my  knowledge,  he  was 
president  of  the  Bankers  Trust  first  and  then  he  was 
chairman  of  their  executive  committee  when  he  died. 

Q.  Is  he  still  associated  with  the  Bankers  Trust  Com¬ 
pany  ? 

A.  He  is  dead. 

Q.  Oh,  he  is  dead? 

A.  Yes,  sir. 

Q.  I  believe  E.  B.  Tracy,  who  went  on  the  Board  in 
the  middle  of  1926  and  served  until  November  of  1935 — 
November  20,  to  be  exact — was  identified  somewhat  in  our 
discussion  of  the  stockholders’  list.  Will  vou  state  Mr. 
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Tracy’s  connections  as  far  as  you  know  them,  Mr. 
Burchill? 

A.  Well,  it  is  true,  as  this  Commission  Exhibit  5  in¬ 
dicates,  lie  served  on  boards  of  one  or  more  subsidiaries 
of  Electric  Bond  and  Share.  I  knew  Mr.  Tracy  fairly 
well — or  know  him  fairly  well — I  believe  his  early  voca¬ 
tion  was  an  interest  in  oil  properties,  largely  foreign. 
He  spent  a  (608)  good  deal  of  his  time  abroad  in  France 
and  right  now  I  believe  he  devotes  practically  all  of  his 
time  to  two  good  sized  investment  trusts — U.  S.  Foreign 
is  the  name  of  one  of  them  and  I  have  forgotten  the  name 
of  the  other. 

Q.  Those  two  trusts  were  sponsored  by  Dillon,  Read  & 
Company  ? 

A.  I  am  not  sure  that  I  knew  that,  but  it  sounds  rea¬ 
sonable,  yes,  sir. 

Q.  Messrs,  Burchill,  Campbell,  Millikan,  Doherty  and 
Ball,  are  all  or  have  been  officials  of  the  American  Gas 
and  Electric  Company  and  have  had  no  direct  connec¬ 
tion  with  Electric  Bond  and  Share  Company?  Shall  I 
repeat  those  names? 

A.  You  meant  to  sav  Dohertv,  did  vou? 

Q.  Yes,  I  did  mean  to  say  Doherty.  Burchill,  Campbell, 
Millikan,  Doherty  and  Ball. 

A.  Yes,  sir. 

Q.  Burchill  is  yourself? 

A.  That  is  right. 

Q.  Campbell  is  Duncan  Campbell,  the  general  manager 
of  your  subsidiary,  the  Scranton  Electric  Company? 

A.  That  is  correct. 

Q.  Mr.  Millikan  is  Vice  President  and  legal  advisor  to 
the  company? 

A.  That  is  correct. 

Q.  Henry  L.  Doherty  was  at  one  time  President  of 
(609)  American  Gas  and  Electric  Company? 

A.  Yes,  sir. 

Q.  Between  the  years  1906  and  1910? 
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A.  That  is  my  understanding,  yes,  sir. 

Q.  Who  were  W.  T.  Hanson — H-a-n-s-o-n — and  N.  G. 
Kenan — K-e-n-a-n  ? 

A.  1  am  sorry,  I  don't  know.  My  recollection  of  your 
question  of  Mr.  Tidd  was  that  he  didn’t  know  either. 
Thev  were  both  so  manv  rears  ago  that  no  one  seems  to 
have  any  recollection. 

Q.  When  was  Mr.  Ballard  first  retained  by  the  Ameri¬ 
can  Gas  and  Electric  Company  to  conduct  the  Section 
2(a)(8),  proceedings  and  the  Section  11  proceedings,  re¬ 
spectively  ? 

A.  Tt  was  some  time  in  the  month  of  November,  193S. 
Q.  Was  he  retained  to  do  both  jobs  at  the  same  time — 
that  is.  was  he  retained  for  the  purpose  of  doing  both 
jobs? 

A.  I  should  say  yes.  The  matter  of  filing  something 

under  Section  11  bv  the  first  dav  of  December,  which 

•  • 

was  only  two  or  three  weeks  off,  weighed  so  much  on  our 
minds,  that  whether  the  thing  was  actually  discussed  with 
Mr.  Ballard  as  to  representing  us  in  this  2(a)  (S)  pro¬ 
ceedings  I  am  not  just  positive,  but  T  am  perfectly  clear 
that  in  the  minds  of  the  officers  of  the  company  lie  was 
being  retained  for  both  jobs,  yes,  sir. 

Q.  The  application  under  Section  2(a)(8)  had  been 
filed  (610)  before  Mr.  Ballard  was  retained? 

A.  Yes,  sir. 

Q.  And  it  had  been  drafted  with  the  legal  assistance 
of  Simpson,  Timelier  &  Bartlett? 

A.  That  is  correct,  yes,  sir. 

(611) 


Whereupon  A.  E.  Husox  was  produced  as  a  witness 
for  and  on  behalf  of  the  Commission,  and  after  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows: 
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Direct  Examination. 

By  Mr.  Kaufman: 

Q.  Will  you  state  your  name  and  position  with  the 
Commission  for  the  record,  Mr.  Huson? 

A.  My  name  is  A.  E.  Huson — H-u-s-o-n.  I  hold  the 
position  of  Utilities  Financial  Analyst  with  the  Securi¬ 
ties  &  Exchange  Commission. 

Q.  Will  you  state  your  experience  in  the  financial  world 
prior  to  coming  with  the  Securities  &  Exchange  Commis¬ 
sion  ? 

A.  After  finishing  graduate  work  in  the  Business  De¬ 
partment  of  Massachusetts  Institute  of  Technology  in 
1932,  1  was  employed  by  Chase,  Harris,  Forbes  Corpora¬ 
tion,  which  at  that  time  was  the  security  underwriting 
affiliate  of  the  Chase  National  Bank  of  the  City  of  New 
York.  I  remained  in  the  employ  of  Chase,  Harris,  Forbes 
Corporation  until  that  corporation  was  disbanded  in  1933 
because  of  the  provisions  of  the  Banking  Act  of  that 
year. 

At  that  time  I  was  taken  bv  the  Chase  National  Bank 

f 

and  was  engaged  in  investment  analysis  work  for  that 
bank  from  (612)  1933  until  I  resigned  in  1935.  Following 
my  resignation  in  1935,  I  entered  the  employ  of  Blyth  & 
Company,  Incorporated.  That  is  B-l-y-t-h,  which  is  now 
one  of  the  leading  security  underwriting  houses  in  New 
York. 

I  remained  with  Blyth  &  Company  until  1938  when  I 
entered  the  employ  of  this  Commission.  During  my  em¬ 
ployment  by  Blyth  &  Company,  I  was  engaged  continu¬ 
ously  in  analysis  of  securities  and  also  assisted  in  the 
setting  up  of  underwriting  deals  for  corporation  bond 
issues. 

Immediately  prior  to  my  leaving  Blyth  &  Company  I 
was  in  charge  of  the  statistical  department  for  the  New 
Y"ork  sales  organization  of  Blyth  &  Company  with  two 
assistants  and  a  secretary. 

(613) 
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Q.  Is  it  the  practice  generally  in  investment  banking 
circles  not  to  change  investment  bankers  who  have  estab¬ 
lished  a  historical  relationship  with  the  company,  unless 
some  particular  pressing  need  for  that  change  arises? 

A.  From  my  experience  with  two  investment  banking 
firms,  it  is  my  observation  that  those  so-called  historical 
relationships  continued  over  a  period  of  many  years  and 
were  not  changed. 

Q.  Can  you  give  one  or  more  advantages  in  having  a 
banker  sell  securities,  who  has  been  in  a  historical  rela¬ 
tionship  to  the  company,  from  the  company’s  point  of 
view  ? 

Mr.  Ballard: — 1  wonder  if  the  witness  has  ever  experi¬ 
enced  the  company's  point  of  view.  (638) 

The  Witness: — The  witness  has  never  been  in  the  em¬ 
ploy  of  a  utility. 

Mr.  Ballard: — Do  you  want  to  press  the  question? 

Bv  Mr.  Kaufman: 

Q.  As  someone  who  has  had  experience  in  the  invest¬ 
ment  banking  business,  I  presume  you  have  dealt  with 
company  officials? 

A.  Yes. 

Mr.  Ballard: — I  don’t  object. 

The  Witness: — It  is  the  feeling  of  many  people  in  the 
investment  banking  fraternity  that  a  continuing  relation¬ 
ship  of  that  sort,  with  a  strong  banking  firm,  has  many 
advantages.  The  mere  fact  of  the  continuance  of  the 
relationship  over  the  period  of  years  gives  the  banking 
firm  a  certain  amount  of  knowledge  as  to  the  management 
and  properties  of  the  company,  which  should  be  very 
valuable  in  selling  the  securities  of  that  company  or  work¬ 
ing  out  any  financial  difficulties. 

There  have  been  instances  in  the  past  where  a  banking 
connection  has  been  quite  helpful  in  helping  a  company 
out  of  a  difficult  situation. 

By  Mr.  Kaufman: 

Q.  They  also  know  where  the  old  securities  are,  thus 
making  it  easier  to  sell  new  securities? 
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A.  I  think  that  is  subject  to  some  qualification,  be- 
(639)  cause  once  a  bond  is  sold,  it  being  a  bearer  security, 
the  only  way  you  can  trace  its  present  location  is  through 
the  collection  agencies,  but  the  firm  does  have  a  certain 
amount  of  knowledge  from  the  customer  record  files  as  to 
where  those  securities  lie,  because  the  salesmen  of  the 
firms  are  constantly  going  around  to  check  up  on  customer 
investment  problems. 

(640) 

Mr.  Ballard: — The  Applicant  has  elected  not  to  press 
(652)  objections  reserved  at  the  time  certain  evidence  and 
exhibits  were  tendered  by  the  Commission. 

The  Applicant  recalls  that  there  was  one  and  maybe 
more  such  reservations  made  by  counsel  for  the  Commis¬ 
sion.  We  would  like  the  record  to  show,  if  it  be  the  case, 
that  the  Commission  has  elected  not  to  press  those 
objections. 

The  Examiner: — You  are  referring  to  objections  made 
before  the  Examiner,  who  reserved  ruling  on  all  objec¬ 
tions  as  to  arguments,  materiality,  and  so  forth? 

Mr.  Ballard: — Yes,  sir.  Those  rights  would  apply  to 
counsel  for  the  Commission,  even  though  the  objection 
were  to  the  exhibit  as  well. 

Mr.  Kaufman: — Counsel  for  the  Commission  has  no 
objection  to  any  evidence  placed  in  this  record  by  the 
Applicant,  and  I  understand  that  a  similar  situation  pre¬ 
vails  from  the  Applicant’s  point  of  view.  You  have  no 
objection  to  any  evidence  that  was  placed  in  the  record 
by  the  Commission’s  counsel? 

The  Examiner: — Subject  to  the  stipulation  that  counsel 
agreed  upon  at  the  outset? 

Mr.  Ballard: — Yes,  sir. 

Mr.  Kaufman: — Everything  we  have  done  in  this  pro¬ 
ceeding,  as  I  understand  it,  has  been  subject  to  all  the 
stipulations  we  have  made  in  the  proceeding. 

(Discussion  off  the  record.)  (653) 
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APPLICANT’S  EXHIBIT  NO.  1. 

Electric  Bond  and  Share  Company 

May,  28,  1940 

Robert  H.  O’Brien,  Esq., 

Associate  Director,  Public  Utilities  Division, 

Securities  and  Exchange  Commission, 

Washington,  D.  C. 

In  the  Matter  of  American  Gas  and 
Electric  Company — File  No.  31-425 

Dear  Sir: 

We  acknowledge  receipt  of,  and  thank  you  for,  your 
letter  of  May  14,  1940,  enclosing  a  copy  of  the  Notice  of 
and  Order  for  Hearing,  dated  May  13,  1940,  in  the  above 
matter,  and  stating  that  Electric  Bond  and  Share  Com¬ 
pany  may  apply  to  be  admitted  as  a  party  to  this  pro¬ 
ceeding  on  or  before  June  5,  1940. 

We  note  that  a  hearing  will  be  held  on  June  12,  1940, 
and  are  pleased  to  learn  that  this  step  is  to  be  taken 
toward  final  determination  of  the  issues  raised  by  the 
Application  of  American  Gas  and  Electric  Company  for 
an  order  declaring  it  not  to  be  a  subsidiary  of  Electric 
Bond  and  Share  Company. 

Aside  from  any  legal  questions  involved,  we  feel  that  no 

constructive  progress  can  be  made  either  as  to  integration 

or  as  to  corporate  structure  and  voting  power,  until  the 

uncertaintv  as  to  what  constitutes  our  svstem  lias  been 
• 

removed  and  that  a  determination  of  the  relationship  be¬ 
tween  Electric  Bond  and  Share  Company  and  American 
G^ls  and  Electric  Company  is  a  prerequisite  to  any  such 
progress. 

Electric  Bond  and  Share  Company  and  subsidiary  com¬ 
panies  have,  as  you  know,  for  many  months  devoted  con¬ 
siderable  time  and  effort  to  assembling  and  furnishing 
information  and  data  requested  by  the  Commission  and 
its  representatives  for  use  by  the  Commission  in  connec¬ 
tion  with  the  American  Gas  and  Electric  Company  appli- 
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cation.  We  shall  continue  to  cooperate  with  the  Com¬ 
mission  in  this  matter  to  the  end  of  expediting  the  de¬ 
termination  of  the  questions  raised  by  said  application. 

We  believe  that  Electric  Bond  and  Share  Company 
does  not  in  fact  control  American  Gas  and  Electric  Com¬ 
pany  or  otherwise  exercise  such  controlling  influence  over 
it  as  should  make  it  a  subsidiary  of  Electric  Bond  and 
Share  Company,  or,  reciprocally,  our  company  a  holding 
company  with  respect  to  American  Gas  and  Electric  Com¬ 
pany  or  its  subsidiary  companies,  within  the  language  and 
intent  of  Section  2(a)(8)  or  any  other  sections  of  the 
Act,  and  we  trust  that  the  Commission  will  so  find  and 
order. 

We,  therefore,  feel  that  our  formal  intervention  at  this 
time  might  only  introduce  an  unnecessary  complication. 
However,  we  assure  you  of  our  desire  to  have  the  status 
of  American  Gas  and  Electric  Company,  and  therefore  the 
status  of  ourselves,  determined  and  of  our  willingness  to 
cooperate  toward  this  end,  and  we  shall  be  glad  to  supply 
for  the  hearing  a  competent  witness  to  testify  to  our  posi¬ 
tion  as  indicated  in  this  letter  if  you  so  desire. 

Very  truly  yours, 

SRI  :E  '  '  (sgd)  S.  R.  INCH 


APPLICANT’S  EXHIBIT  NO.  6. 

Qualifications  of  Mr.  Philip  Sporx. 

(Pages  28  to  34  inclusive  of  the  Section  11(e)  hearing. 

File  No.  54-9  and  59-2.) 

By  Mr.  Ballard: 

Q.  Mr.  Sporn,  what  is  your  connection  with  the  appli¬ 
cant  and  its  subsidiaries  here  involved? 

A.  I  am  a  vice  president  of  the  American  Gas  and 
Electric  Company,  and  I  am  vice  president  and  chief 
engineer  of  the  American  Gas  and  Electric  Service  Cor¬ 
poration,  and  chief  engineer  of  the  operating  companies. 
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Q.  How  long  have  you  had  that  kind  of  a  connection 
with  any  of  the  companies  in  this  system? 

A.  I  have  been  associated  in  an  engineering  capacity 
with  the  American  Gas  and  Electric  System  since  early 
1920. 

Q.  Will  you  please  outline  your  experience  as  an 
engineer,  and  as  briefly  but  with  as  much  detail  as  you 
think  necessary,  your  qualifications  in  your  profession? 

A.  I  was  educated  at  Columbia  University,  graduating 
from  there  with  a  degree  of  electrical  engineer. 

Subsequent  to  graduation  I  took  post  graduate  work 
at  Columbia. 

For  about  a  year  and  a  half  after  graduation  I  was 
engaged  in  manufacturing  engineering,  after  which  I 
entered  the  field  of  utility  engineering,  and  I  have  been 
engaged  in  that  field  ever  since. 

The  Examiner: — What  year  did  you  graduate? 

'The  Witness: — 1917.  I  joined  the  engineering  staff 
of  the  American  Gas  and  Electric  Company  early  in  1920. 

In  the  ensuing  years  I  held  successively,  and  frequently 
simultaneously,  the  positions  of  protection  engineer, 
transmission  and  distribution  engineer,  station  engineer, 
and  assistant  electrical  engineer. 

1  In  1927  I  was  made  chief  electrical  engineer  of  the 
American  Gas  and  Electric  Company  and  of  all  the 
operating  companies. 

1  In  1933  I  was  made  chief  engineer  of  the  American 
Gas  and  Electric  Company  and  of  all  associated  com¬ 
panies,  and  in  1934  I  was  elected  vice  president  of  the 
American  Gas  and  Electric  Company,  in  charge  of  all 
engineering. 

With  the  formation  of  the  American  Gas  and  Electric 
Sendee  Corporation  in  January,  193S,  I  was  elected 
vice  president  of  that  corporation,  in  charge  of  all 
engineering  activities,  and  I  have  acted  in  that  capacity 
ever  since. 

Functioning  in  that  capacity  and  in  associative  capac¬ 
ities  in  the  course  of  the  last  twentv  vears  I  have  of 


Applicant’s  Exhibit  No.  6. 


457 


necessity  had  to  do  a  great  deal  of  original  work  in 
the  field  of  power  supply,  which  includes  power  genera¬ 
tion,  power  transmission,  and  in  the  field  of  power  dis¬ 
tribution  and  protection,  and  I  have  done  a  great  deal 
of  work  in  the  building,  development,  and  operation  of 
one  of  the  most  outstanding  and  coordinated  intercon¬ 
nected  systems  in  the  United  States.  I  am  referring, 
of  course,  to  the  Central  System. 

I  am  a  Fellow  of  the  American  Institute  of  Electrical 
Engineers ; 

A  member  of  the  American  Societv  of  Mechanical 
Engineers ; 

A  member  of  the  American  Society  of  Civil  Engineers; 

A  member  of  the  Franklin  Institute; 

A  Fellow  of  the  American  Association  for  the  Advance¬ 
ment  of  Science; 

A  member  of  the  American  Society  for  Testing 
Materials,  and  of  numerous  other  technical  and  pro¬ 
fessional  societies. 

In  the  work  and  activities  of  these  societies  I  have 
served  as  a  member  and  as  chairman  of  manv  of  their 
technical  committees. 

At  present  I  am  vice  chairman  of  the  Power  and 
Distribution  Committee  of  the  American  Institute  of 
Electrical  Engineers;  Chairman  of  the  Lighting  and  In¬ 
sulating  Subcommittee,  which  post  I  have  held  over  ten 
years;  member  of  the  Executive  Committee  of  the  Power 
Division  of  the  American  Society  of  Civil  Engineers, 
and  a  member  of  its  Committee  on  Cost  of  Power. 

The  Examiner: — Did  you  practice  independently  as  an 
engineer  between  1917  and  1920? 

The  Witness: — No,  sir.  All  my  engineering  practice 
was  as  an  employee  of  either  manufacturing  corporations 
or  as  an  employee  or  officer  of  power  companies. 

The  Examiner: — What  was  your  experience  in  the 
years  1917  to  1920,  so  that  the  record  will  be  complete? 

The  Witness: — In  1917,  in  1918  I  was  engaged  in 
testing  of  various  kinds  and  types  of  electrical  equipment. 
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The  Examiner : — And  by  whom  were  you  employed? 

The  Witness: — As  an  employee  of  the  Crocker- Wheeler 
Manufacturing  Company,  of  Ampere,  New  Jersey. 

Late  in  1918  I  joined  the  engineering  staff  of  the 
Consumers  Power  Company,  and  was  with  that  company 
until  the  spring  of  1920. 

During  that  time  I  designed  power  system  equipment 
and  acted  as  technical  assistant  to  the  acting  chief 
engineer  of  the  company. 

As  such  assistant  I  made  a  great  many  technical  studies 
in  connection  with  the  building  of  power  plants,  and  the 
extension  of  the  transmission  system  of  that  company, 
which  was  operating  over  a  substantial  portion  of  the 
State  of  Michigan. 

I  joined,  as  I  said,  the  engineering  staff  of  the  American 
Gas  and  Electric  Company  in  1920,  as  assistant  to  the 
chief  electrical  engineer. 

I  have  already  covered  my  specific  engineering  activities 
from  the  time  I  joined  the  American  Gas  and  Electric 
Company,  until  the  present. 

Q.  Mr.  Sporn,  I  think  you  have  not  finished  your 
recounting  of  your  detailed  work  in  your  various 
capacities  for  the  applicant,  have  you? 

A.  No,  I  don’t  think  I  have. 

Q.  Proceed,  please. 

A.  At  least  I  don’t  think  I  have  given  all  of  my 
pertinent  experience  and  professional  activities. 

I  think  I  stated  last  that  I  am  a  member  of  the  Com¬ 
mittee  on  Cost  of  Power  of  the  American  Society  of 
Civil  Engineers. 

I  am  also  a  member,  and  have  been  for  many  years, 
of  the  Power  Generation  Committee  of  the  Association 
of  Edison  Illuminating  Companies,  and  chairman  of  its 
subcommittee  on  condensers. 

I  am  a  member  of  the  Committee  on  Switching  and 
Switching  Gear  of  the  same  association,  and  chairman 
of  its  subcommittee  on  oil  circuit-breaking  testing. 
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I  am  a  member  of  the  American  National  Committee 
of  the  International  High  Tension  Congress,  sometimes 
known  as  the  Conference  Internationale  des  Grands 
Reseaux  Electriques  a  Haute  Tension.  I  am  president 
of  its  committee  for  the  investigation  of  long  distance 
high  tension  transmission. 

In  connection  with  those  and  many  other  professional 
activities  I  have  been  called  upon  and  have  had  occasion 
to  write  several  scores  of  papers,  monographs,  articles 
which  have  been  presented  before  the  American  Institute 
of  Electrical  Engineers :  the  American  Society  of 
Mechanical  Engineers;  the  American  Society  of  Civil 
Engineers;  the  International  High  Tension  Congress, 
and  before  many  other  technical  groups  and  societies. 

I  have  been  closely  associated  in  the  planning,  develop¬ 
ment  and  the  integration  of  the  American  Gas  and 
Electric  Company  Systems. 

A  very  large  percentage  of  the  present  physical  facili¬ 
ties  of  that  company  have  been  planned  and  operated 
under  my  direct  supervision  and  are  now  being  operated 
under  my  technical  supervision. 

I  have  alwavs  maintained,  and  maintain  todav,  a  verv 
close  contact  with  the  operation  and  performance  of  the 
generation,  transmission,  distribution,  and  interconnected 
facilities  of  the  three  systems  of  our  company. 

I  have  an  intimate  knowledge  of  the  character,  condi¬ 
tion  and  performance  ability  of  all  the  major  facilities, 
and  I  advise  our  managements  with  respect  to  the  power, 
to  the  proper  and  economical  generation  of  power,  and 
the  economical  operation  of  all  their  facilities. 

Q.  Mr.  Sporn,  when  you  are  talking  about  this  system 
you  are  talking  about  something  of  which  you  have 
personal  knowledge,  are  you  not? 

A.  Indeed,  I  have  an  intimate  knowledge  of  all  these 
facilities,  because  I  had  a  hand  in  the  design  and  erection 
of  most  of  them,  and  because  I  watched  the  operation 
of  all  of  them. 
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Qualifications  of  Mb.  H.  M.  Sawyer. 

(Pages  2489  to  2491  inclusive  of  the  Section  11(e) 
hearing,  File  No.  54-9  and  59-2.) 

By  Mr.  Ballard: 

Q.  Mr.  Sawyer,  would  you  give  your  name  and  resi¬ 
dence  and  state  your  connection  with  the  applicant  and 
the  companies  of  the  System,  and  outline  your  education 
and  your  experience  concisely? 

A.  My  name  is  Harold  M.  Sawyer.  I  reside  in  New 
York  City  and  I  am  a  vice  president  of  the  American 
(las  and  Electric  Company,  vice  president  of  the  American 
Gas  and  Electric  Service  Corporation,  and  vice  president 
ofi  each  of  the  operating  subsidiaries  of  the  American 
Gas  and  Electric  Company. 

1  graduated  from  Cornell  University  in  1911  with  the 
degree  of  Mechanical  Engineer,  although  the  course  lead¬ 
ing  to  that  degree  at  that  time  was  a  major  in  Electrical 
Engineering. 

J  joined  the  localized  organization  of  the  Northeast 
Pennsylvania  Svstem  in  August  of  1911  and  remained 
there  until  October  of  1912  when  I  became  associated  with 
the  Wheeling  Electric  Company  in  Wheeling,  West  Vir¬ 
ginia,  as  chief  power  engineer,  and  upon  the  formation  of 
the  Sunnyside  Electric  Company,  which  is  now  a  part  of 
the  Ohio  Power  Company,  became  chief  power  engineer 
of  that  company. 

i  In  the  meantime  I  have  spent  approximately  four 
months  in  the  South  Jersey  System  at  Atlantic  City, 
those  four  months  being  approximately  the  immediate 
four  months  after  the  completion  of  the  first  moderniza¬ 
tion  of  the  Missouri  Avenue  plant,  which  I  think  Mr. 
Sporn  testified  occurred  in  1911. 

I  eventually  became  general  sales  manager  of  the 
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Wheeling  Electric  Company  and  Sunnyside  Electric  Com¬ 
pany. 

In  1920  I  was  transferred  to  the  offices  of  the  American 
Gas  and  Electric  Company  in  New  York  City,  as  the 
assistant  to  the  executive  in  charge  of  the  Commercial 
Department  of  the  American  Gas  and  Electric  Company, 
and  in  1924  became  the  executive  in  charge  of  that  de¬ 
partment,  and  in  1928  I  became  vice  president  of  the 
company  and  approximately  the  latter  part  of  1929  or 
the  early  part  of  1930  became  vice  president  of  the 
Operating  Subsidiaries  of  the  American  Gas  and  Electric 
Group. 

Roughly  that  means  that  I  spent  about  nine  years  on 
what  might  be  called  the  local  properties,  and  spent  some 
time  on  each  of  the  three  systems. 

I  have  been  an  associate  of  the  American  Institute  of 
Electrical  Engineers  and  am  now  about  to  be  raised  to  a 
membership  grade. 

I  am  a  member  of  a  number  of  the  committees  of  the 
Edison  Electric  Institute  and  its  predecessor,  such  com¬ 
mittees  as  the  Power  Factor  Committee,  Rate  Research 
Committee,  the  Load  Factor  Committee  of  the  Edison 
Association,  a  member  of  the  Executive  Committee  of 
practically  every  industry-wide  commercial  activity. 

I  have  been  a  member  of  the  Sales  Committee  of  the 
Edison  Institute  since  its  inception  and  a  member  of  the 
Sales  Executive  Conference  of  the  Association  of  Edison 
Illuminating  Companies. 

From  an  industry  standpoint  I  happen  to  be  at  the 
present  time  president  of  the  Association  of  Edison  Illu¬ 
minating  Companies  and  chairman  of  its  Executive 
Committee. 
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APPLICANT’S  EXHIBIT  NO.  9  (a). 

Share  Group  Classification 

Number  of  Shareholders  of  Record  and  Shares  Held 
(Including  Certificates  of  Beneficial  Interest) 

American  Gas  and  Electric  Company 

Common  Stock 
As  of  February  19,  1940. 


Total  Number  of  Percentage  of  T otal 


Number  of  Shares 

Shareholders 

Shares 

Shareholders 

Shares 

1  to  10 

3,S75 

26,379 

26.79 

.59 

11  to  25 

2,829 

52,468 

19.56 

1.17 

26  to  99 

3,203 

156,344 

22.14 

3.49 

100  to  499 

3,622 

621,251 

25.04 

13.86 

500  to  999 

423 

271,955 

2.92 

6.07 

1000  to  4999 

410 

830,060 

2.83 

18.52 

5000  to  9999 

54 

368,176 

.37 

8.21 

10000  to  19999 

24 

327,526 

.17 

7.30 

20000  and  over 

26 

*1,S28,578 

.IS 

40.79 

Total 

14,466 

4,482,737 

100.00 

100.00 

*  S46.985  Shares  held  by  Electric  Bond  and  Share  Company. 

March  29,  1940 
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APPLICANT’S  EXHIBIT  NO.  9  (b). 

Share  Group  Classification 

Number  of  Shareholders  of  Record  and  Shares  Held 
(Including  Certificates  of  Beneficial  Interest) 

American  Gas  and  Electric  Company 

$6  Preferred  Stock 
As  of  January  9,  1940. 


Total  Nu mber  of  Pcrccn tagc  of  Total 


Number  of  Shares 

Shareholders 

Shares 

Shareholders 

Shares 

1  to  10 

2,163 

13,771 

39.17 

3.87 

11  to  25 

1,444 

26,713 

26.15 

7.51 

26  to  99 

1,153 

56,202 

20.88 

15.S0 

100  to  499 

665 

102,368 

12.04 

2S.79 

500  to  999 

50 

31,674 

.91 

8.91 

1000  to  4999 

42 

74,839 

.76 

21.04 

5000  to  9999 

4 

25,136 

.07 

7.07 

10000  to  19999 

•  • 

m  m 

•  • 

20000  and  over 

1 

24,920 

.02 

7.01 

Total  5,522  *355,623 

*  Treasury  Stock  Eliminated 

Frank  B.  Ball  33, 2S2  Shares 

W.  J.  Jeffers  7,654  “ 

Total  40,936  Shares 

March  29,  1940 

ESrLML 

100.00 

100.00 
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APPLICANT’S  EXHIBIT  NO.  13  (a). 
Securities  Exchange  Commission 
Washington 

Office  of  the  Chairman 

August  3,  193S. 

Mr.  George  N.  Tidd,  President, 

American  Gas  &  Electric  Company, 

30  Church  Street, 

New  York,  New  York. 

Dear  Mr.  Tidd: 

During  recent  months  representatives  of  a  number  of 
public  utility  holding  systems  have  been  discussing  with 
us  informally  their  plans  for  compliance  with  Section 
11(b)(1)  (dealing  with  geographical  integration)  and  Sec¬ 
tion  11(b)(2)  (dealing  with  corporate  simplification)  of 
the  Public  Utility  Holding  Company  Act  of  1935.  Some 
of  these  plans  deal  only  with  parts  of  the  necessary 
program  for  the  respective  systems;  others  are  rather 
complete  and  full-fledged,  although  necessarily  tentative. 

The  plan  of  any  one  system  insofar  as  it  calls  for  ac¬ 
quisition  or  disposition  of  assets  or  of  securities  usually 
involves  the  plans  of  one  or  more  other  systems.  Thus, 
the  development  of  Section  11  programs  frequently  will 

necessitate  action  bv  two  or  more  svstems.  Furthermore, 

»  •  * 

consideration  by  the  Commission  of  tentative  proposals 

by  one  system  should  preferably  be  given  in  light  of  the 

desires  and  hopes  of  other  systems  which  are  affected. 

The  Commission  has  consistently  taken  the  view  that  the 

development  of  a  Section  11(b)(1)  program  for  one 

system  should  be  made  in  light  of  the  requirements  of 

the  various  svstems  which  mav  be  direetlv  or  indirectlv 
•  •  •  • 

involved. 

Because  of  these  considerations  and  because  of  the 
desire  of  the  Commission  to  get  on  with  its  task  under 
Section  11,  I  am  writing  you  and  the  heads  of  other 
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registered  holding  companies  at  the  direction  of  the  Com¬ 
mission  to  request  that  the  various  systems  present  to  us 
not  later  than  December  1,  1938,  their  suggestions,  plans 
and  programs,  even  though  they  may  be  tentative,  looking 
towards  compliance  with  Sections  11(b)(1)  and  11(b)(2). 

We  are  sending  a  copy  of  this  letter  to  the  Committee, 
formed  on  May  5,  1938,  comprising  certain  utility  holding 
company  executives,  and  are  advising  the  Committee  that 
it  might  serve  a  useful  function,  especially  in  helping  to 
coordinate  the  programs  of  at  least  some  of  the  systems, 
or  in  acting  as  a  clearing  house  of  ideas,  particularly  as 
regards  the  problems  raised  by  Section  11(b)(1). 

Yours  faithfully, 

(Sgd.)  WILLIAM  0.  DOUGLAS, 
William  0.  Douglas, 

Chairman. 
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August  8,  1938. 

Hon.  William  0.  Douglas,  Chairman, 

Securities  and  Exchange  Commission, 

Washington,  D.  C. 

Dear  Mr.  Chairman: 

This  is  an  acknowledgment  of  your  letter  of  August  3, 
expressing  the  Commission’s  request  that  suggestions, 
plans  and  programs,  looking  toward  compliance  with 
Sections  11(b)(1)  and  11(b)(2),  of  the  Public  Utility 
Holding  Company  Act  of  1935,  be  presented  not  later  than 
December  1,  193S. 

As  vou  undoubtedly'  know,  American  Gas  and  Electric 
Company  has  been  a  registered  holding  company  only 
since  April  12,  1938:  and  since  that  time  we  have  been 
rather  fully  occupied  in  adjusting  ourselves  to  the  regu¬ 
lations,  preparing  our  registration  statement  on  Form 
U5B,  and  the  application  to  qualify  our  service  company. 
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As  a  consequence,  there  has  not  yet  been  an  opportunity 
to  push  forward  the  preparation  of  data  which  we  would 
suppose  the  Commission  would  desire  as  part  of  an  ap¬ 
plication  under  Section  11(e);  but  we  hope  to  be  able 
to  push  that  work  forward  in  the  next  few  months  with 
the  hope  of  submitting  not  later  than  December  1  next 
(subject,  of  course,  to  the  usual  reservation  of  rights 
contemplated  by  the  Commission’s  rules),  a  request  for 
an  order  approving  a  plan  demonstrating  compliance  of 
American  Gas  and  Electric  Company’s  system  with  Sec¬ 
tion  11(b)  of  the  Act. 

Yours  verv  trulv, 

GEO.  N.  TIDD 

GNT  President. 


APPLICANT’S  EXHIBIT  NO.  14. 

Extract  From  the  Minutes  of  Meeting  of  the  Board  of 
Directors  of  American  Gas  and  Electric  Company 
Held  November  7,  193S 

The  President  reminded  the  Board  that  the  company 
had  registered  as  a  holding  company  under  the  Public 
Utility  Holding  Company  Act  of  1935  by  tiling  a  notifica¬ 
tion  of  registration  on  April  12  of  this  year  and  that  the 
formal  registration  statement  on  the  Commission’s  form 
had  been  filed  on  July  12.  He  pointed  out  that  he  had 
received  a  letter  dated  August  3,  193S  from  Chairman 
Douglas  of  the  Securities  and  Exchange  Commission  con¬ 
cerning  the  duty  imposed  upon  the  Commission  by  Sec¬ 
tion  11  of  the  Act  to  require  geographical  integration  and 
corporate  simplification  in  each  holding  company  system, 
so  that  that  holding  company  system  would  come  within 
the  limitations  fixed  by  the  Act.  This  letter  requested 
that  American  Gas  and  Electric  Company  present  to  the 
Securities  and  Exchange  Commission  by  December  1,  1938 
ills  suggestions,  plans  and  progress  looking  toward  com- 
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pliance.  The  President  further  pointed  out  to  the  Board 
that,  as  previously  reported,  he  had  acknowledged  this 
letter  on  August  S  and  had  told  Chairman  Douglas  that 
the  company  hoped  to  submit,  not  later  than  December  1, 
a  request  under  Section  11(e)  of  the  Act  for  an  order 
approving  a  plan  demonstrating  compliance  of  American 
Gas  and  Electric  Company  system  with  Section  11(b)  of 
the  Act. 

The  President  reported  that  through  past  years  very 
substantial  progress  had  been  made  in  corporate  simpli¬ 
fication;  that  at  present  the  system  contains  very  few’ 
unnecessary  companies;  that  the  properties  and  business 
are  already  confined  to  a  very  high  degree  to  those  neces¬ 
sary  or  appropriate  to  the  operations  of  integrated  public 
utility  systems,  and  that  the  company  is  prepared  to  show, 
with  minor  exceptions,  that  the  voting  powrer  is  fairly  and 
equitably  distributed  among  the  holders  of  securities.  He 
reported  that  a  sufficient  corporate  simplification  could  be 
accomplished,  without  prejudice  to  the  interest  of  the 
company,  to  justify  the  filing  of  a  plan  under  Section 
11(e)  of  the  Act,  and  that  the  issuance  by  the  Securities 
and  Exchange  Commission  of  an  order  under  Section 
11(e)  of  the  Act  certifying  that  the  American  Gas  and 
Electric  Company  holding  company  system  complies  with 
Section  11(b)  of  the  Act  would  be  of  great  value  to  the 
company. 

He  pointed  out  to  the  Board  that  the  development  of 
the  detailed  plan,  together  with  all  of  the  substantiating 
exhibits  and  data  as  to  both  integration  and  corporate 
simplification  had  gone  far  enough  so  that  he  felt  con¬ 
fident  that  wffiat  had  been  formulated  was  sound,  and  he 
described  said  plan  to  the  meeting. 

The  President  recommended  that  a  plan  as  outlined 
bv  him  be  filed  with  the  Securities  and  Exchange  Com- 
mission  by  December  1  next,  to  be  supplemented  by  addi¬ 
tional  exhibits  from  time  to  time  as  they  are  completed. 

After  a  full  discussion  of  the  proposals  made  to  the 
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meeting  by  Mr.  Tidd,  it  was,  on  motion  duly  made  and 
seconded,  unanimously 

Resolved  that  the  proper  officers  of  this  company 

be  and  thev  are  lierebv  authorized  and  directed  for 
*  • 

and  on  behalf  of  the  Company  to  cause  to  be  pre¬ 
pared  and  filed  with  the  Securities  and  Exchange 
1  Commission  on  or  before  December  1,  193S,  or  as 
soon  thereafter  as  practicable,  a  statement  in  writ¬ 
ing  setting  forth  in  greater  detail  the  plan  outlined 
to  this  meeting  and  setting  forth  such  matters  and 
things  as  they  may  deem  proper  with  respect  to  ex¬ 
isting  or  future  compliance  by  this  Company  and  its 
subsidiaries  with  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1937),  and  as  promptly  as  possible  after 
initial  filing  to  have  prepared  and  filed  all  further 
necessary  exhibits,  data,  etc.  to  complete  the  pres¬ 
entation  of  the  plan  outlined  to  this  meeting,  and 
that  any  and  all  action  taken  by  the  officers  of  the 
Company  in  pursuance  of  the  authority  and  direction 
herein  contained  be  and  hereby  is  adopted  as  and 
for  the  act  of  this  Company. 

*  *  #  * 


I,  Frank  B.  Ball,  Secretary  of  American  Gas  and 
Electric  Company,  do  hereby  certify  that  the  foregoing 
is  a  true  and  correct  extract  from  the  minutes  of  meet¬ 
ing  of  the  Board  of  Directors  of  this  Company,  duly 
called  and  held  on  the  seventh  day  of  November,  1938,  at 
which  a  majority  of  said  directors  was  present  and  voting 
throughout. 

In  Witness  Whereof,  I  have  hereunto  signed  my  name 
and  affixed  the  seal  of  said  American  Gas  and  Electric 
Company  this  tenth  day  of  June,  1940. 

FRANK  B.  BALL 

[seal]  Secretary. 
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APPLICANT’S  EXHIBIT  NO.  15. 

American  Power  &  Light  Company 

Two  Rector  Street 
New  York 

July  2S,  1939 

Mr.  George  N.  Tidd, 

30  Church  Street, 

New  York,  N.  Y. 

Dear  Mr.  Tidd: 

In  connection  with  the  solicitation  of  proxies  for  the 
annual  meeting  of  stockholders  of  American  Power  & 
Light  Company  to  be  held  on  October  3,  1939,  the  proxy 
regulations  promulgated  by  the  Securities  and  Exchange 
Commission  require  the  Company  to  set  forth  in  the 
proxy  statement  certain  information  with  respect  to  each 
nominee  for  the  office  of  Director.  It  is  for  this  reason 
that  we  find  it  necessary  to  ask  you  to  supply  us  with 
answers  to  the  following  questions  which  are  set  forth  in 
the  regulations: 

1.  Describe  briefly  any  substantial  interest,  direct  or 
indirect,  of  such  nominee  or  any  of  his  associates  in 
any  property  acquired  within  two  years  or  proposed 
to  be  acquired  by  the  issuer  or  any  of  its  subsid¬ 
iaries,  other  than  property  acquired  in  the  ordinary 
course  of  business  or  on  the  basis  of  bona  fide  com¬ 
petitive  bidding.  State  the  cost  of  the  property  to 
the  issuer  or  subsidiary  and  the  cost  to  the  vendor 
if  the  property  was  acquired  by  the  vendor  within 
two  years  prior  to  the  acquisition  by  the  issuer  or 
subsidiary. 

(The  term  “associate”,  used  to  indicate  a  rela¬ 
tionship  with  any  person,  means  (1)  any  corpora¬ 
tion  or  organization  (other  than  the  issuer)  of 
which  such  person  owns  of  record  or  benficially 
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10%  or  more  of  any  class  of  voting  securities,  (2) 
any  firm  of  which  such  person  is  a  partner,  and 
(3)  any  relative  or  spouse  of  such  person  having 
the  same  home  as  such  person.) 

2.  State,  as  of  the  most  recent  date  practicable,  the 

i  approximate  amount  of  each  class  of  securities  of 
the  issuer,  or  of  any  of  its  affiliates,  owned  of  record 
or  beneficially  by  such  nominee. 

For  your  convenience  in  replying  to  these  questions, 
we  are  attaching  hereto,  marked  Appendix  “A”,  a  list 
of  the  subsidiaries  of  American  Power  &  Light  Company, 
and  of  companies  in  addition  thereto  which  may  be  deemed 
to  be  affiliates  of  American  Power  &  Light  Company  and 
which  have  any  securities  or  indebtedness  outstanding  in 
the  hands  of  others  than  affiliated  companies.  Also  at¬ 
tached  is  a  blank  form  which  may  be  used  if  you  so 
desire,  in  supplying  a  list  of  the  securities  of  such  com¬ 
panies  in  which  you  may  have  an  interest,  either  bene¬ 
ficially  or  of  record,  as  of  the  close  of  business  July  31, 
1939. 

We  are  sorry  to  trouble  you  with  this  request,  but  the 
proxy  regulations  make  it  unavoidable. 

Yours  verv  trulv, 

(signed)  D.  W.  JACK 

Secretary 

DWJ  :FD 
Enel. 
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Subsidiaries : 

Central  Arizona  Light  and  Power 
Company 

Florida  Power  &  Light  Company 
Consumers  Water  Company 
Miami  Beach  Railway  Company 
(The) 

Miami  Water  Company 
Kansas  Gas  and  Electric  Company 
Minnesota  Power  &  Light  Company 
Montana  Power  Company  (The) 
Glacier  Production  Company 
Great  Falls  Townsitc  Company 
Nebraska  Power  Company 
New  Mexico  Electric  Service  Com¬ 
pany 

Northern  Power  Company 


Northwestern  Electric  Company 
Pacific  Power  &  Light  Company 
Inland  Power  &  Light  Company 
Portland  Gas  &  Coke  Company 
Gasco  Finance  Company 
Superior  Water,  Light  and  Power 
Company 

Texas  Electric  Service  Company 
Texas  Power  &  Light  Company 
Texas  Public  Utilities  Corporation 
Utilities  Land  Company 
Washington  W  ater  Power  Company 
(The) 

Spokane  United  Railways 


Affiliates 


Electric  Bond  and  Share  Company 

American  Gas  and  Electric  Company 

Appalachian  Electric  Power  Com¬ 
pany 

Kentucky  and  West  Virginia  Power 
Co.,  Inc. 

Kingsport  Utilities,  Inc. 

Atlantic  City  Electric  Company 
Indiana  General  Service  Company 

Electric  Power  &  Light  Corporation 

Arkansas  Power  &  Light  Company 
Dallas  Power  &  Light  Company 
Dallas  Railway  &  Terminal  Com¬ 
pany 

Idaho  Power  Company 
Louisiana  Power  &  Light  Company 
Mississippi  Power  &  Light  Com¬ 
pany 

New  Orleans  Public  Service  Inc. 

National  Power  &  Light  Company 

Birmingham  Electric  Company 
Carolina  Power  &  Light  Company 
Houston  Lighting  &  Power  Com¬ 
pany 

Memphis  Natural  Gas  Company 
Memphis  Street  Railway  Company 
(The) 

Lehigh  Power  Securities  Corpora¬ 
tion 

Lehigh  Valley  Transit  Company 


Indiana  &  Michigan  Electric  Com¬ 
pany 

Ohio  Power  Company  (The) 
Scranton  Electric  Company  (The) 
Wheeling  Electric  Company 


United  Gas  Corporation 
Duval  Texas  Sulphur  Company 
Houston  Gas  Securities  Company 
Mississippi  River  Fuel  Corporation 
Houston  Gulf  Gas  Company 
Utah  Power  &  Light  Company 
Utah  Light  and  Traction  Company 


Allentown  Bridge  Company 
Easton  Transit  Company 
Pennsvlvania  Motor  Company 
(The) 

Norristown  Transit  Company 
Mauch  Chunk  Heat,  Power  and 
Electric  Light  Company 
Pennsylvania  Power  &  Light  Com¬ 
pany 
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American  &  Foreign  Power  Company 
Inc. 

Com  pan  ia  de  Elcctricidad  del  Este 
Argentine.  S.  A. 

Com  pan  ia  de  Elcctricidad  de  Los 
1  Andes,  S.  A. 

Compania  Central  Argentina  de 
Elcctricidad,  S.  A. 

Electricidad  de  Alta  Gracia 
Compania  de  Electricidad  del  Sud 
Argentino,  S.  A. 

Societe  Electrique  Pour  La  France 
ct  L’Etranger 

Cia  Hidro-Electrica  de  Tucuman, 
S.  A. 

The  Southern  Brazil  Electric  Com¬ 
pany.  Limited 

Companhia  Mogyana  de  Luz  c 
i  Forca 

Empreza  Electrica  de  Amparo 
Companhia  Campineira  de  Trac- 
cao.  Luz  e  Forca 

Empreza  Forca  e  Luz  de  Ribeirao 
Preto 

Companhia  Francana  de  Electrici- 
dade 

Companhia  Melhoramentos  de  Bata- 
i  taes 

Companhia  Forca  e  Luz  de  Brotas 
Companhia  Linha  Circular  de  Carris 
da  Bahia 

Companhia  Energia  Electrica  Rio 
Grandense 

Companhia  Carris  Porto  Alcgrcnse 
Pernambuco  Tramways  and  Power 
Company,  Limited 
Telephone  Company  of  Pernam¬ 
buco,  Limited 

Compania  Chilcna  de  Elcctricidad, 
Limitada 

Empresa  Electrica  de  San  Antonio 
Sociedad  Carbonifera  de  mafil 
Far  East  Power  Corporation 
Shanghai  Power  Company 
Western  District  Power  Company 
of  Shanghai,  Federal  Inc.  U.  S. 
A. 

Colombian  Electric  Company 
Empresa  de  Energia  Electrica  de 
Honda 

Compania  de  Hielo  de  Santa  Marta 
Empresas  Unidas  de  Energia  Elec¬ 
trica,  S.  A. 


Costa  Rican  Electric  Company 
The  Costa  Rica  Electric  Light  and 
Traction  Company,  Limited 
Compania  Nacional  Hidroelectrica, 
S.  A. 

Havana  Electric  &  Utilities  Com¬ 
pany 

Cuban  Electric  Company 
Havana  &  Insular  Real  Estate  Com¬ 
pany 

Havana  Electric  Railway  Company 
Empresa  Electrica  del  Ecuador,  Inc. 
Empresa  Guatcmalteca  de  Electrici¬ 
dad,  Inc. 

Tata  Hydro-Electric  Agencies, 
Limited 

The  Consolidated  Investment  Trust, 
Limited 

The  Nasik-Deolali  Electric  Supply 
Company,  Limited 
The  Poona  Electric  Supply  Com¬ 
pany,  Limited 

Broach  Electric  Supply  and  De¬ 
velopment  Corporation,  Limited 
The  Karachi  Electric  Supply 
Corporation,  Limited 
Mexican  Electric  Companies,  Inc. 
Mexican  Utilities  Company 
Compania  Hidro-Electrica  Qucrc- 
tana.  S.  A. 

T!ie  Guanajuato  Power  and  Elec¬ 
tric  Company 

Central  Mexico  Light  and  Power 
Company 

Compania  Electrica  de  Tampico,  S. 
A. 

Abastecedora  Luz,  Fucrza,  Agus,  S. 
A. 

The  Northern  Mexico  Power  and 
Development  Company,  Limited 
The  Vera  Cruz  Electric  Light, 
Power  and  Traction,  Limited 
Puebla  Tramway,  Light  and  Power 
Company 

Panama  Power  &  Light  Company 
Venezuela  Electric  Company 


475 


Applicant's  Exhibit  No.  15. 

American  Power  &  Light  Company 
Mr.  George  N.  Tidd. 

Securities  of  American  Power  &  Light  Company,  or 
of  any  of  its  affiliates,  owned  of  record  or  beneficially  at 
July  31,  1939. 

Name  of  A To.  of  Shs.  or 

Company  Security  Prin.  Amt. 


(Signature) 


Mr.  D.  W.  Jack,  Secretary, 

American  Power  &  Light  Company, 
2  Rector  Street, 

New  York,  N.  Y. 


August  3,  1939 


Dear  Mr.  Jack: 


I  have  vour  letter  of  Julv  2S  in  connection  with  the 
•  •> 

solicitation  of  proxies  for  the  annual  meeting  of  the  stock¬ 
holders  of  the  American  Power  &  Light  Company  which 
is  to  be  held  in  October. 

It  seems  to  me  that  rather  than  take  the  time  and 
trouble  to  make  up  the  data  required  on  this  proxy  state¬ 
ment  in  regard  to  my  own  situation  it  would  be  best 
for  me  to  retire  from  the  Board  of  the  American  Power 
&  Light  Company.  Also,  I  cannot  agree  to  statements 
putting  forth  that  American  Gas  and  Electric  Company 
is  an  affiliate  of  the  Electric  Bond  and  Share  Company. 
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You  know  American  Gas  and  Electric  Company  has  al¬ 
ways  claimed,  and  has  filed  papers  in  Washington,  that 
it  is  not  an  affiliate. 

Under  the  circumstances  I  would  prefer  not  to  be  up 
for  re-election  on  vour  Board. 

I  have  always  enjoyed  the  association  of  the  other 
members  of  the  Board  and  it  is  a  matter  of  real  grief 
that  I  have  to  forego  the  contact  I  have  had  with  them; 
but  it  would  seem  to  me  in  view  of  all  the  circumstances 
that  it  is  the  best  thing  to  do. 

Very  trulv  vours, 

GEO.  N.  TIDD 

GXT-T 


August  16,  1939 


Mr.  Howard  L.  Aller,  President, 

American  Power  &  Light  Company, 

2  Rector  Street,  New  York,  N.  Y. 

Dear  Mr.  Aller: 

For  reasons  which  I  explained  to  you  in  person  yester¬ 
day,  will  you  please  tender  my  resignation  as  a  member 
of  the  Board  of  the  American  Power  &  Light  Company, 
effective  at  the  next  meeting  of  the  Board. 

It  is  with  very  great  regret  that  I  sever  my  connection 
with  the  Company  and  association  with  the  Board,  but 
in  view  of  all  the  circumstances  which  I  explained  to  you, 
I  think  it  best  for  me  not  to  continue  longer  on  the  Board.' 
With  very  great  regret,  I  remain 

Verv  trulv  vours, 


GNT-T 


GEO.  N.  TIDD 
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Two  Rector  Street 
New  York 

H.  L.  Alter 
President 

August  17th,  1939 

Mr.  George  N.  Tidd,  President, 

American  Gas  and  Electric  Co., 

New  York,  N.  Y. 

Dear  Mr.  Tidd: 

Your  letter  of  the  16th  in  which  you  request  that  I 
tender  your  resignation  as  a  member  of  the  Board  of 
Directors  of  American  Power  &  Light  Company,  to  be 
effective  at  the  next  meeting  of  the  Board,  has  been 
received.  Your  resignation  will  be  tendered  as  you 
request. 

I  am  sure  that  all  of  the  members  of  the  Board  will 
be  as  reluctant  as  I  am  to  have  you  leave  us.  You  have 
been  such  an  active  and  constructive  member  of  our 
Board  that  it  will  be  very  hard  to  find  anyone  who  can 
take  your  place. 

With  kind  regards,  I  remain, 

Sincerelv 

•> 


HLA-M 


(Signed)  H.  L.  ALLER 
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APPLICANT’S  EXHIBIT  NO.  16. 

United  States  of  America. 

Before  the  Securities  and  Exchange  Commission. 

In  the  Matter  of 

American  Gas  and  Electric  Company. 

File  No.  31-425. 

'  STIPULATION  OF  FACTS. 

For  the  purposes  of  this  proceeding  only  and  without 
prejudice  to  any  other  suit  or  proceeding  between  the 
parties  hereto  or  otherwise,  the  facts  contained  in  the 
succeeding  numbered  paragraphs  of  this  stipulation,  which 
paragraphs  are  verbatim  excerpts  from  the  Stipulation 
of  Facts  entered  into  between  the  parties  and  filed  in 
tlie  United  States  District  Court  for  the  Southern  District 
of  New  York  in  the  case  of  Securities  and  Exchange 
Cbmmission,  Plaintiff,  v.  Electric  Bond  and  Share  Com¬ 
pany,  American  Gas  and  Electric  Company,  et  al., 
Defendants,  In  Equity,  No.  E  81-37S,  shall  be  taken  as 
fiicts  up  to  and  as  of  the  date  of  said  prior  Stipulation, 
viz.:  June  30,  1936,  with  like  force  and  effect  as  though 
established  by  competent  evidence  offered  and  received 
in  this  proceeding. 

Neither  of  the  parties  by  entering  into  this  stipulation 
shall  be  deemed  to  have  conceded  the  relevancy  or 
materiality  of  any  fact  herein  contained  and  no  objection 
shall  be  required  to  be  entered  on  the  record  to  preserve 
the  right  of  either  party  to  question  such  relevancy  or 
materiality  at  any  stage  of  the  proceeding. 

The  portions  of  the  succeeding  numbered  paragraphs 
enclosed  in  brackets  do  not  appear  in  the  original 
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Stipulation  of  Facts  in  the  equity  proceeding  above 
referred  to  and  have  been  inserted  in  the  present  stipula¬ 
tion  solely  for  purposes  of  clarity  and  cross-reference 
to  the  said  Stipulation  of  Facts  in  the  aforesaid  equity 
proceeding.  Each  of  the  parties  to  this  stipulation 
reserves  in  full  the  right  to  offer  additional  evidence 
and  to  examine  and  cross-examine  witnesses  in  this  pro¬ 
ceeding  and  the  right  to  prosecute  these  proceedings 
further  upon  exception,  appeal  or  otherwise  to  like  effect 
as  if  this  stipulation  had  not  been  entered  into  and  filed, 
and  specifically,  American  Gas  and  Electric  Company 
expressly  reserves  and  refuses  to  waive  any  constitutional 
or  legal  rights  as  the  same  are  reserved  at  length  in 
the  concluding  paragraph  of  the  application  pursuant 
to  Section  2(a)S  of  the  Public  Utility  Holding  Company 
Act  of  1935  filed  by  said  American  Gas  and  Electric 
Company  as  applicant  in  this  proceeding. 

"Where  used  in  this  stipulation,  the  following  words 
or  phrases  have  the  following  meanings: 

“Commission”  means  Securities  and  Exchange  Com¬ 
mission 

“Act”  means  Public  Utility  Holding  Company  Act 
of  1935 

“American  Gas”  means  American  Gas  and  Electric 
Company 

“Bond  and  Share”  means  Electric  Bond  and  Share 
Company 

“American  Company”  means  American  Power  and 
Light  Company 

“National  Company”  means  National  Power  and  Light 
Company 

“Electric  Company”  means  Electric  Light  and  Power 
Corporation 

“United  Company”  means  United  Gas  Corporation 
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I. 


Disposition  of  Bonds  and  Preferred  Stock  of  Subsidiaries 
by  American  Company,  Electric  Company,  National 
Company,  Bond  and  Share  and  American  Gas. 

[Taken  from  Exhibit  31  A,  Volume  IV,  page  915.] 

i“In  many  eases  the  American  Company,  Electric  Com¬ 
pany,  National  Company  or  one  of  their  holding  company 
subsidiaries  (or  Bond  and  Share,  where  the  acquiring 
company  was  a  holding  company),  over  a  period  of  years, 
sdld  all  or  the  major  portion  of  the  bonds  and  preferred 
stock  of  the  acquiring  company  so  delivered  to  it  as 
seller  (retaining  the  common  stock).  Through  such  sales, 
such  parent  holding  company  or  Bond  and  Share  received 

cash  representing  a  substantial  portion  of  its  investment. 

•  *  * 

“It  has  been  the  practice  of  American  Gas  to  retain 
not  only  the  common  stocks,  but  substantial  amounts 
of  the  bonds  and  preferred  stocks,  of  its  operating  sub¬ 
sidiaries,  and,  while  it  has  made  substantial  reductions 
in  its  investments  in  its  subsidiaries  through  sales  of 
bond  and  preferred  stocks  of  such  subsidiaries,  it  has 
at  all  times  maintained,  and  still  maintains,  a  substantial 
investment  in  such  subsidiaries,  represented  by  both 
senior  securities  and  common  stocks.” 

II. 

Statements  Made  by  Officers  of  Bond  and  Share  With 
“Respect  to  Its  Relation  to  American  Company, 
Electric  Company,  National  Company  and  American 
Gas. 

[Taken  from  Exhibit  45,  Volume  IV,  pages  1041-1046.] 

“The  Report  of  the  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives  (73  rd 
Congress  2nd  Session  House  Report  No.  827,  Part  3 — 
‘Holding  Company  Investigation’)  contains  (on  pag<‘  437) 
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the  following  statement  in  the  text  and  in  a  footnote 
under  the  caption  ‘Electric  Bond  and  Share  Co.  Group’: 

(Text)  ‘Electric  Bond  and  Share  Co.  is  a  holding 
and  management  company  with  its  principal  office 
at  2  Rector  Street,  New  York  City.  The  Company 
suggests  the  following  amended  form  of  this  intro¬ 
ductory  statement:  (“The  Electric  Bond  and  Share 
Co.,  located  at  2  Rector  Street,  New  York  City,  falls 
within  the  category  of  a  holding  and  management 
company  as  defined  in  this  report.  The  management, 
however,  considers  the  company  to  be  an  ‘invest¬ 
ment’  company  and  not  a  ‘holding’  company  as  that 
term  is  ordinarily  used,  and  regards  its  services 
as  ‘supervisory’  and  not  ‘managerial’  in  char¬ 
acter.”*)’ 

(Footnote)  ‘*  The  head  company  suggests  also 
that  the  following  statement  be  made  in  this  report: 
“The  relations  of  Electric  Bond  and  Share  Co.  to 
these  holding  companies  (American  Power  &  Light 
Co.,  Electric  Power  &  Light  Corporation,  and  National 
Power  &  Light  Co.),  in  addition  to  the  substantial 
minority  voting  power  position  held  are  such  that 
Electric  Bond  and  Share  Co.  organization  in  reality 
operates  and  controls  these  companies.  As  these 
holding  companies  were  originally  organized  in  each 
instance  under  the  auspices  of  Electric  Bond  &  Share 
Co.,  this  relationship  has  obtained  from  the  beginning 
of  business  of  each  company  to  the  present  time. 
During  recent  years  Electric  Bond  &  Share  Co.  has 
strengthened  the  relationship  by  the  acquisition  from 
time  to  time  of  additional  voting  stocks,  particularly 
in  the  case  of  Electric  Power  &  Light  Corporation 
and  National  Power  &  Light  Co.  in  which  cases  the 
percentage  of  voting  power  owned  at  Dec.  31,  1032. 
approximated  a  majority  of  the  total.  In  all  three 
instances,  Electric  Bond  &  Share  Co.  by  virtue  of 
being  the  largest  stockholder  and  being  in  charge 
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of  the  operation  of  the  business  of  the  companies 
has  been  and  is  able  to  obtain  sufficient  votes  from 
outside  stockholders  to  perpetuate  a  continuation  of 
the  existing  relationship.  * 

“Bond  and  Share  confirms  that  its  representative  made* 
the  above  stated  suggestions. 

“On  March  2S.  1935,  S.  R.  Inch,  President  of  Bond  and 
Share,  appeared  before  the  Committee  on  Interstate  and 
Foreign  Commerce  of  the  House  of  Representatives  in 
connection  with  the  hearings  then  being  held  by  that  com¬ 
mittee  prior  to  the  enactment  of  the  Act,  and  there  testi¬ 
fied,  in  part,  as  follows: 

‘Electric  Bond  &  Share  Co.  is  not  and  never  has 
been  a  “  paper ?  *  company.  It  is  not  something  of 
recent  creation.  It  was  not  super-imposed  on  oper- 
i  ating  companies  as  a  “device”  for  financial  or  cor¬ 
porate  control.  It  is  and  always  has  been  a  working 
organization.  It  lias  from  the  beginning  provided 
1  the  initiative,  done  the  planning,  and  found  the  money 
for  the  creation,  development,  and  support  of  the 
group  which  bears  its  name. 

‘The  growth  of  our  group  has  been  not  fortuitous 
but  organic.  This  is  the  explanation  of  the  relative 
simplicity  of  our  corporate  set-up.  First  came  Elec¬ 
tric  Bond  Share  Co.,  itself,  in  1905.  Its  first  under¬ 
taking  was  the  assembling  of  the  properties  for  and 
the  formation  and  financing  of  the  American  Gas 
and  Electric  Company.  In  that  company,  we  still 
hold  a  minority  interest  but  we  do  not  in  any  way 
supervise  its  operations  nor  have  we  ever  done  so. 
Its  business  and  operations  are,  therefore,  not  in¬ 
cluded  in  such  facts  and  figures  as  I  may  here  present 
for  your  consideration. 

‘Later,  and  from  time  to  time  as  new  operating 
properties  were  assembled  by  Electric  Bond  &  Share 


Applicant’s  Exhibit  No.  16. 


4S3 


Co.  initiative  and  money,  a  holding  company  was 
organized  to  hold  their  common  stocks,  thus  making 
possible  the  sale  of  the  bonds  and  preferred  stocks 
of  the  operating  subsidiaries  on  attractive  terms  to 
them  and  so  providing  a  sound  financial  set-up  under 
which  every  company  in  the  group  is  solvent  today. 

‘The  Electric  Bond  and  Share  Co.  plan  has  been 
developed  on  the  idea  that  its  associated  holding  com¬ 
panies  are  merely  investment  companies  through  which 
equity  money  could  be  raised  for  the  financing  of 
the  operating  subsidiaries. 

‘These  associated  holding  companies  have  no  pay 
rolls,  receive  no  fees,  hold  no  outside  investments, 
and  serve  no  functions  except  the  very  important 
ones  of  providing  the  equity  money  for,  and  the 
cash  advances  needed  from  time  to  time  bv,  their 
own  operating  subsidiaries. 

**##*#• 

‘Mr.  Mapes.  “Let  me  interrupt  you.  Its  first  in¬ 
vestments  then  were  in  operating  companies  only?” 

‘Mr.  Inch.  “Yes,  sir;  in  other  words,  first  of  all, 
the  Bond  &  Share  Co.  used  its  money  and  its  credit 
to  go  out  and  get  some  operating  properties  to  put 
together.  When  they  were  put  together  in  this  par¬ 
ticular  case  it  organized  the  American  Gas  &  Electric 
Co.  and  then  that  went  off  on  its  own  and,  as  you 
know,  it  is  one  of  the  best  companies  in  the  country, 
if  1  do  say  so.  And  I  am  neither  an  officer  nor  a 
director  in  it  nor  have  any  connection  with  it  except 
that  we  hold  some  of  its  stock.” 

‘Mr.  Martin.  “How  did  it  go  off?” 

‘Mr.  Inch.  “Just  started  off  on  its  own;  just  like 
any  other  group  might  do;  but  a  different  plan  was 
adopted  next  time  that  the  Bond  &  Share  did  the 
same  thing;  and  that  has  since  been  its  way  of 
organizing  and  operating.” 
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‘  “Again,  using  Bond  &  Share  credit  and  money 
and  Bond  &  Share  courage,  which  lias  been  rather 
a  large  ingredient  in  our  career,  it  assembled  some 
operating  companies,  and  when  it  had  them  together 
i  it  organized  the  American  Power  &  Light  Co.,  and  all 
of  the  common  stocks  of  the  operating  companies  were 
transferred  to  the  American  Power  &  Light  Co.  The 
1  American  Power  &  Light  Co.  then  did  certain  public 
financing  to  pay  for  it,  of  course,  and  was  started 
off  as  a  financing  company  only,  the  idea  being  that 
1  if  you  could  get  a  holding  company  for  only  the 
financing  purpose  of  providing  diversity  of  risk  that 
1  vou  had  done  something  verv  meritorious:  and  it 
has  so  proven,  in  our  opinion.” 

‘Mr.  Mapes.  “Why  could  not  that  all  be  done  by 
the  Electric  Bond  &  Share  Co.?” 

‘Mr.  Inch.  “It  could,  except  that  it  was  not  at 
that  time.  I  do  not  know  whether  it  was  wise  or 
not;  but  it  has  worked;  and  that  is  really  the  test 
of  usefulness  as  to  these  things.  It  was  thought 
desirable  when  that  group  was  done  to  close  it  and 
go  on  and  do  another  job  and  then  to  get  the  new 
investors  that  might  come  into  that,  you  see.” 

‘  “You  cannot  always  go  to  stockholders  you  have 
and  ask  them  to  put  up  a  lot  more  money  for  some¬ 
thing  else.  Thev  mav  not  want  to  do  it.  And  so  a 
new  group  of  properties  were  assembled  and  a  new 
holding  company  was  created  and  its  securities  offered 
to  the  public,  and  anybody  that  wanted  to  buy  them 
bought  them.” 

‘Mr.  Martin.  “Which  one  was  that?  Was  that 
the  Electric?” 

‘Mr.  Inch.  “That  was  the  Electric;  yes,  sir;  and 
then  the  National  came  along  after  that.”  ’  ” 
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Initial  Organization  of  Operating  Companies  of  Ameri¬ 
can  Company,  Electric  Company,  United  Company  and 
National  Company. 

[Taken  from  Volume  II,  pages  341-342.] 

“Upon  the  initial  organization  of  subsidiary  operating 
companies,  [referring  only  to  operating  companies  which 
are  subsidiaries  of  American  Company,  Electric  Company, 
United  Company  and  National  Company]  the  organiza¬ 
tion  procedure  was  under  the  direction  of  Bond  and 
Share,  and  all  of  the  organization  plans,  proposals  and 
documents  were  prepared  by  Bond  and  Share  subject, 
in  those  cases  where  the  properties  or  securities  were 
being  acquired  for  a  holding  company,  to  the  approval  of 
the  board  of  directors  of  such  holding  company.  The 
directors  elected  immediately  following  the  organization 
of  the  companies  were  persons  in  New  York,  selected  either 
from  the  staff  of  Bond  and  Share,  the  directors  of  the 
holding  defendant  [here  subsidiary  holding  companies], 
or  members  or  employees  of  the  law  firm  performing 
legal  services  in  connection  with  the  organization  of  the 
company.  Matters  relating  to  the  plan  of  organization, 
charter,  corporate  structure,  and  all  details  of  preliminary 
organization,  were  thus  attended  to  in  New  York  under 
the  direction  of  Bond  and  Share. 

“After  the  organization  of  the  new  company  was  com¬ 
pleted,  a  permanent  board  of  directors  was  set  up,  con¬ 
sisting  of  some  citizens  of  the  territory  served,  one  or 
more  of  the  principal  officers  of  the  operating  company, 
and  usually,  until  shortly  prior  to  November  25,  1935, 
one  or  more  of  the  officers  or  senior  employees  of  Bond 
and  Share.’ ’ 
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Rendition  of  Services  by  Bond  and  Share  and  Ebasco 
Services  Incorporated  to  Operating  Companies  of 
American  Company,  Electric  Company  and  National 
Company. 

[Taken  from  Volume  II,  pages  352-358.] 

“For  many  years  prior  to  November  25,  1935,  Bond 
and  Share  rendered  engineering,  financial,  accounting,  and 
other  services  to  the  holding  companies  and  operating 
companies  included  in  the  American  Company  System, 
Electric  Company  System  and  National  Company  Sys¬ 
tem,  pursuant  to  the  terms  of  written  contracts  (herein 
referred  to  as  ‘service  contracts’). 

“These  services  came  to  be  performed  as  a  result  of 
an  historical  development  which  commenced  in  the  early 
years  of  Bond  and  Share  and  involved  from  time  to  time 
varying  forms  of  contracts,  sometimes  with  holding  com¬ 
panies  and  more  frequently  with  operating  companies, 
until  they  culminated  in  the  service  arrangements  de¬ 
scribed  in  this  article.  *  *  * 

i ‘On  or  about  November  22,  1935,  and  pursuant  to 
authority  from  the  Board  of  Directors  of  Bond  and  Share, 
the  officers  of  Bond  and  Share  caused  Ebasco  Services 
Incorporated  (herein  referred  to  as  ‘Ebasco’)  to  be  in¬ 
corporated  under  the  laws  of  the  State  of  New  York  for 
th£  purpose  and  with  the  intention  of  transferring  to  said 
corporation  the  service  organization  and  service  business 
theretofore  maintained  by  Bond  and  Share  for  operating 
utility  companies.  Ebasco  was  incorporated  with  an  au¬ 
thorized  capital  of  $2,600,000  divided  into  twenty-six  thou¬ 
sand  shares  of  capital  stock  with  a  par  value  of  $100  each. 
All  of  the  authorized  capital  stock  of  Ebasco  was  sub¬ 
scribed  and  paid  for  and  is  now  held  by  Bond  and  Share. 

m  *  * 


# 


*  *  •  •  • 
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“Upon  the  organization  of  Ebasco,  Bond  and  Share 
transferred  to  it  all  of  the  issued  and  outstanding  capital 
stock  theretofore  owned  by  it  in  the  following  corpora¬ 
tions: 

A.  Phoenix  Engineering  Corporation,  a  Delaware 

corporation  (hereinafter  referred  to  as 
‘Phoenix’  which  renders  certain  engineering 
and  construction  services  to  operating  utility 

companies  in  the  Bond  and  Share  System, 

•  *  * . 

B.  Two  Rector  Street  Corporation,  a  New  York  cor¬ 

poration  which  holds  title  to  the  building  lo¬ 
cated  at  2  Rector  Street,  New  York  Citv,  New 
York. 

The  separate  corporate  existence  of  Phoenix  was  pre¬ 
served  instead  of  merging  it  with  Ebasco  by  reason  of 
the  provisions  of  Section  1461  of  the  New  York  Educa¬ 
tion  Law  which  provides  that  no  corporation  may  be 
chartered  after  April  15,  1935  for  the  purpose  of  ren¬ 
dering  engineering  services.  The  stock  of  Two  Rector 
Street  Corporation  was  not  retained  by  Bond  and  Share, 
but  was  transferred  to  Ebasco  for  the  reason  that  Ebasco 
now  occupies  the  major  portion  of  the  building  located 
at  2  Rector  Street,  New  York  City.  All  of  the  directors 
of  Phoenix  and  Two  Rector  Street  Corporation  are  officers 
or  employees  of  those  companies  or  of  Ebasco. 

“Upon  the  organization  of  Ebasco,  Bond  and  Share 
assigned  to  it  (a)  all  of  the  existing  service  contracts 
between  Bond  and  Share  and  operating  public  utility 
companies  *  *  *;  (b)  all  contracts  between  Bond  and 

Share  and  other  corporations  with  respect  to  the  purchase 
of  commodities,  discount  arrangements  and  installation 
and  repair  work  for  or  on  behalf  of  the  operating  utility 
companies  with  which  Bond  and  Share  had  entered  into 
service  contracts;  and  (c)  certain  miscellaneous  contracts 
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between  Bond  and  Share  and  other  corporations,  useful 
in  connection  with  the  performance  of  such  service  con¬ 
tracts.  #  *  * 

•  #**••• 

4 ‘The  Board  of  Directors  of  Ebasco  consists  of  nine 
members,  two  of  whom  are  also  directors  of  Bond  and 
Share  and  the  remainder  of  whom  are  officers  or  em¬ 
ployees  of  Ebasco  who,  prior  to  the  incorporation  of 

Ebasco,  were  officers  or  employees  of  Bond  and  Share. 

#  *  * 

“All  of  the  officers  of  Ebasco  either  are  now  also 
officers  of  Bond  and  Share  or  were  officers  or  employees 
of  Bond  and  Share  immediately  prior  to  their  election 
as  officers  of  Ebasco.  *  *  * 

*#*#**• 

“Since  the  date  of  the  assignment  of  the  service  con¬ 
tracts  to  Ebasco,  Ebasco  has  performed  for  the  operating 
utility  companies  who  are  parties  thereto  services  there¬ 
under  as  described  in  this  article.” 

V. 

Origin  of  American  Gas. 

[Taken  from  Volume  II,  pages  428-430.] 

“In  1906,  Bond  and  Share  held  an  option  to  acquire 
(for  delivery  to  a  new  corporation)  all  securities  owned 
by  Electric  Company  of  America,  a  corporation  which 
held  controlling  interests  in  the  securities  of  electric 
utility  companies  serving  communities  in  New  Jersey, 
Pennsylvania,  New  York,  West  Virginia,  Ohio,  Indiana 
and  Illinois.  The  Electric  Company  of  America  was 
organized  in  1899  and  was  in  receivership  at  the  time  the 
above-mentioned  option  was  acquired  by  Bond  and  Share. 
For  the  purpose  of  financing  the  acquisition  of  these 
properties  and  providing  additional  cash  for  their  im¬ 
provement,  Bond  and  Share  caused  a  corporation  known 
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as  American  Gas  and  Electric  Company  (the  predecessor 
of  American  Gas)  to  be  incorporated,  and  assigned  this 
option  to  it.  The  new  corporation  issued  and  delivered 
99  year  5%  collateral  trust  bonds  in  the  aggregate  prin¬ 
cipal  amount  of  $6,282,000  in  payment  of  the  securities 
so  acquired.  It  further  issued  preferred  stock  having  an 
aggregate  par  value  of  $1,200,000  and  common  stock 
having  an  aggregate  par  value  of  $2,500,000.  Common 
stock  of  the  par  value  of  $1,200,000  and  preferred  stock 
of  the  par  value  of  $1,200,000  was  sold  through  Bond 
and  Share  for  $1,200,000  in  cash.  $1,000,000  of  the  pro¬ 
ceeds  of  such  sale  was  deposited  with  the  trustee  under 
the  collateral  trust  indenture  for  use  in  payment  of  im¬ 
provements  to  the  properties  acquired.  The  remaining 
$200,000  was  used  in  the  payment  of  certain  expenses 
of  the  transaction  (including  the  payment  of  $30,000  to 
Bond  and  Share  as  a  banker’s  fee  for  its  services),  and 
for  the  acquisition  of  additional  securities  of  electric 
utilities  for  the  account  of  the  new  corporation.  The 
balance  of  the  common  stock,  having  a  par  value  of 
$1,300,000,  was  used  for  promotion  profits  and  expenses, 
including  the  issuance  to  Bond  and  Share  of  common 
stock  of  the  par  value  of  $235,000,  without  additional 
cost  to  it. 

“In  addition  to  the  common  stock  issued  to  Bond  and 
Share  as  aforesaid,  Bond  and  Share  acquired  156  shares 
of  the  common  stock  of  the  new  corporation  of  the  par 
value  of  $7,S00.  Upon  the  completion  of  the  organization 
of  the  new  corporation,  Bond  and  Share  held  4,856  shares 
of  its  common  stock  having  a  par  value  of  $242,800. 

“In  1925  American  Gas  and  Electric  Company  was 
consolidated  with  Appalachian  Securities  Corporation  to 
form  the  present  American  Gas.  *  *  • 

“Substantially  continuously  since  the  organization  of 
the  original  American  Gas  and  Electric  Company,  Bond 
and  Share  has  owned  voting  securities  in  such  company 
and  in  the  present  American  Gas,  and  now  owns  17.51% 
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of  the  total  voting  securities  of  American  Gas,  which 
percentage  has  remained  substantially  constant  for  six 
years  last  past.  *  *  * 

“In  addition  to  the  properties  *  *  *  American  Gas 
has,  from  time  to  time,  purchased  for  cash,  or  acquired 
in  1  exchange  for  its  own  securities,  securities  of  other 
electric  companies  serving  communities  in  Indiana,  Michi¬ 
gan,  Ohio,  West  Virginia,  Virginia,  Tennessee,  Kentucky, 
Pennsylvania  and  New  Jersey.  From  time  to  time  it  has 
disposed  of  certain  of  the  securities  originally  acquired 
by  it  from  Electric  Company  of  America,  in  general  those 
of  companies  conducting  a  non-utility  business  or  serving 
communities  not  contiguous  to  those  served  by  the  com¬ 
panies  whose  securities  it  retained.  It  caused  the  forma¬ 
tion  of  its  present  subsidiary  companies  by  consolidations 
of  the  properties  of  companies  originally  and  subsequently 
acquired  bv  it.” 

VI. 

Relations  of  American  Gas  to  Bond  and  Share. 

[Taken  from  Volume  II,  pages  433-435  and  Exhibit  100, 

Volume  VI,  page  1903.] 

“Bond  and  Share  has  owned  and  now  owns  the  per¬ 
centage  of  the  total  outstanding  voting  securities  of 
American  Gas  hereinabove  stated.  Stockholders’  meetings 
of i  American  Gas  have  been  held  annually  since  its  organi¬ 
zation  and  occasionally  special  meetings  have  been  called 
for  the  approval  of  security  issues,  agreements  or  con¬ 
solidations,  or  similar  matters  requiring  the  approval  of 
stockholders.  Calls  or  notices  and  proxies  for  these 
meetings  were  authorized  by  the  board  of  directors  of 
American  Gas  and  the  personnel  of  its  proxies  selected 
by  its  officers  and  directors.  At  such  stockholders’  meet¬ 
ings  Bond  and  Share  has  voted  the  shares  of  stock  owned 
by  it  in  American  Gas  through  the  proxies  designated  as 
aforesaid.  *  *  *  During  these  years  [1931  to  1936 

inclusive]  Bond  and  Share  has  voted  approximately  25% 
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of  the  total  number  of  shares  of  stock  represented  at  such 
meetings,  which  percentage  is  typical  of  the  percentage 
of  stock  voted  by  Bond  and  Share  during  prior  years. 
Throughout  the  history  of  American  Gas,  there  has  been 
no  instance  in  which  there  has  been  any  contest  over 
proxies  or  in  which  any  interests  hostile  to  the  manage¬ 
ment  of  American  Gas  have  organized  opposition  to  its 
programs  or  policies  or  to  the  election  of  directors  voted 
for  by  proxies  designated  by  such  managements. 

“The  personnel  of  the  board  of  directors  and  officers 
of  American  Gas  is  separate  and  distinct  from  that  of 
Bond  and  Share  and  of  the  holding  defendants  [American 
Company,  National  Company,  Electric  Company,  United 
Company],  except  that  the  same  person  is  chairman 
of  the  board  of  directors  of  both  Bond  and  Share  and 
American  Gas  and  that  a  vice-president  and  director  of 
Bond  and  Share  is  a  director  of  American  Gas.  The 
president  of  American  Gas,  who  is  its  chief  executive 
officer  and  a  member  of  its  board  of  directors,  is  a 
member  of  the  board  of  directors  of  American  Company, 
and  has,  in  the  past,  served  as  a  director  of  National 
Company  and  Lehigh  Company. 

“The  separate  personnel  of  the  directors  and  officers 
of  the  companies  described  in  the  preceding  paragraph 
is  substantially  typical  of  this  relationship  throughout 
the  history  of  American  Gas.  However,  at  different  times, 
varying  numbers  of  directors  or  officers  of  Bond  and 
Share  were  likewise  directors,  including  the  chairman 
of  the  board,  of  American  Gas.  During  the  ten  years 
last  past,  out  of  a  board  of  fifteen  directors  of  American 
Gas,  not  more  than  three  directors,  at  any  one  time, 
have  been  officers  or  directors  of  Bond  and  Share. 

“Throughout  their  history,  Bond  and  Share  and 
American  Gas  have  had  separate  offices.  For  many  years 
last  past  the  offices  of  American  Gas  have  been  located 
at  30  Church  Street,  New  York  City. 

“American  Gas  has,  at  all  times,  maintained  its  own 


492 


Applicant’s  Exhibit  No.  16. 


bank  account  and  its  own  portfolio  of  securities,  and 
hasi  at  all  times,  paid  its  own  interest  charges,  dividends 
and  all  its  other  expenses  and  disbursements  from  its 
own  funds. 

“Neither  Bond  and  Share  nor  either  of  its  subsidiary 
service  companies  (Phoenix  and  Ebasco)  has,  at  any 
time,  had  any  supervisory  or  service  contracts  with 
American  Gas  or  any  of  its  subsidiaries,  or  has  rendered 
any  services  to  American  Gas  or  its  subsidiaries,  except 
that,  throughout  the  history  of  American  Gas,  Bond  and 
Share  has  rendered  financial  services  and  advice  to  it 
and  its  subsidiaries  in  connection  with  the  negotiation 
and  sale  of  their  securities.  *  *  *  Such  financial 

services  have  been  rendered  without  any  express  contract 
between  the  parties,  except  as  memoranda  governing 
particular  transactions  might  be  executed  from  time  to 
time. 

“Bond  and  Share  does  not  now  own  and  for  any  years 
last  past  lias  not  owned  any  voting  securities  of  sub¬ 
sidiaries  of  American  Gas.” 

VII. 

General  Description  of  Business  of  American  Gas. 

[Taken  from  Volume  II,  page  436] 

“Since  the  date  of  its  organization,  American  Gas 
has  acted,  with  respect  to  its  subsidiaries,  as  a  financing 
and  investment  company,  and,  in  addition,  has  performed 
the  functions  hereinafter  stated.  Throughout  its  history, 
it  has  been  engaged  in  the  purchase  and  sale  of  securities 
of!  and  in  the  acquisition  of,  electric  utilities,  which  were 
located  in  nine  states,  and  in  unifying  the  utilities  owned 
in  seven  of  these  states  and  welding  them  into  one  large 
interconnected  svstem.  It  has  held  investments  in  the 
securities  of  its  subsidiaries,  voted  the  voting  securities 
so  held,  made  cash  advances  to  them  from  time  to  time 
as  required,  and  realized  earnings  through  interest  and 
dividends  upon  such  securities  (and,  in  a  few  cases. 
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incidental  earnings  from  other  sources)  and  paid  interest 
on  its  own  obligations  and  dividends  on  its  own  stock. 
In  addition,  the  officers  and  directors  of  American  Gas, 
acting  in  the  capacity  of  officers  and  directors  of  the 
subsidiary  companies,  have  performed  the  principal 
executive  and  managerial  functions  for  such  subsidiaries, 
and  the  centralized  technical  organization  of  American 
Gas  in  New  York  has  supervised  the  operations  of  all 
such  subsidiaries.  *  *  *” 

VIII. 

Financing  of  American  Gas  and  Its  Subsidiaries. 

[Taken  from  Volume  II,  pages  461  to  466.] 

“The  last  public  financing  by  issue  of  bonds,  deben¬ 
tures,  preferred  stocks  or  other  securities  by  American 
Gas  or  any  of  its  subsidiaries  was  accomplished  in  the 
year  1928,  except  that  sales  of  preferred  stock  of  sub¬ 
sidiary  companies  (purchased  by  American  Gas  from 
such  companies)  to  customers  in  customer-ownership 
campaigns  in  the  territory  in  which  such  subsidiary  com¬ 
panies  operate  have  been  made  up  to  and  including  the 
year  1932.  The  description  hereinafter  given  of  financing 
services  of  American  Gas  and  the  relations  of  both 
American  Gas  and  Bond  and  Share  to  financing  of 
American  Gas  and  its  subsidiaries  relate  to  services  and 
relations  existing  prior  to  those  dates. 

“Funds  temporarily  required  by  the  operating  com¬ 
panies  in  the  American  Gas  System  are  loaned  to  them 
by  American  Gas  in  the  form  of  unsecured  short  term 
loans. 

“All  documents  required  in  connection  with  permanent 
financing  of  American  Gas  and  its  subsidiaries  (bond, 
debenture  and  preferred  and  common  stock  issues)  have 
been  prepared  by  the  legal  and  financing  departments  of 
American  Gas,  assisted,  in  important  matters,  by  the 
New  York  City  firm  of  attorneys  which  acts  as  outside 
counsel  for  American  Gas,  being  the  same  firm  which 
acts  in  a  similar  capacity  for  Bond  and  Share. 
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“There  are  not  now  and  never  have  been  any  written 
service  contracts  or  agreements  between  Bond  and  Share 
and  American  Gas  and  its  subsidiaries  with  respect  to 
the  performance  by  Bond  and  Share  of  financial  services 
as  hereinafter  described.  Bond  and  Share  lias  performed 
sUch  services  upon  the  oral  or  written  request  of  American 
Gas,  without  any  previous  formal  authorization  to  act 
(but  subsequently  confirmed)  by  the  board  of  directors 
of  American  Gas  or  of  the  issuing  company,  and  has 
received  fees  for  such  services  calculated  upon  substan¬ 
tially  the  same  basis  as  the  fees  received  by  it  for 
financial  services  rendered  to  American  Company, 
National  Company  and  Electric  Company  and  their 
subsidiaries  pursuant  to  the  service  contracts. 

“In  all  cases  in  which  the  securities  of  American  Gas 
of  its  subsidiaries  have  been  marketed  through  a  pur¬ 
chasing  group  of  investment  bankers,  negotiations  for 
the  sale  of  such  securities  to  the  purchasing  group  have 
been  conducted  by  Bond  and  Share,  acting  on  behalf 
of  the  issuing  company. 


“In  many  instances  of  the  sale  of  securities  of  a  sub¬ 
sidiary  of  American  Gas  to  a  purchasing  group,  the 
subsidiary  sold  such  securities  to  American  Gas  in  the 
first  instance,  at  a  price  agreed  upon  between  the  parties. 
Thereafter  American  Gas  sold  such  securities  to  tin* 
purchasing  group,  through  the  agency  of  Bond  and  Share, 
as  above  stated.  In  the  event  that  the  net  proceeds  of 
such  sale  by  American  Gas  were  in  excess  of  the  price 
originally  paid  by  it  to  its  subsidiary,  American  Gas 
paid  over  to  such  subsidiary  the  excess.  In  the  event 
American  Gas  realized  a  less  price  than  that  paid  by 
it  to  the  issuing  company,  as  sometimes  occurred  in  cases 
of  sales  of  preferred  stock  in  customer-ownership  cam¬ 
paigns,  it  absorbed  such  loss  itself. 

“After  a  favorable  commitment  had  been  obtained. 
Bond  and  Share  prepared  purchase  contracts  in  the  form 
of  a  letter  from  the  purchasing  group  to  the  selling 
company  confirming  the  agreement  made  with  the  selling 
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company  through  Bond  and  Share  and  setting  forth  its 
terms.  This  letter  was  customarily  signed  for  the  com¬ 
pany  by  an  officer  of  such  company  who  was  also  an 
officer  of  American  Gas  located  at  its  offices  in  New 
York  City.  The  purchase  contract  was  made  subject 
to  the  approval  of  and  was  subsequently  ratified  by 
the  board  of  directors  of  the  issuing  company.  Certain 
other  documents,  such  as  engineer’s  certificates,  opinion 
on  titles,  franchises  and  the  like  were  prepared  either 
in  the  field  or  by  the  American  Gas  organization  in  New 
York  City.  The  securities  were  printed  or  engraved  in 
New  York.  American  Gas  and  the  purchasing  group 
nominated  the  trustees  designed  by  the  issuing  companies, 
which  trustees  were  generally  New  York  City  banks, 
and  the  bonds  or  debentures  were  delivered  for  certifica¬ 
tion  and  registration  and  thereafter  to  the  purchasing 
group  in  New  York  City. 

“Bond  and  Share  prepared  a  letter  addressed  to  the 
purchasing  group  for  the  signature  of  the  President  or 
Vice-President  of  the  issuing  company,  describing  the 
issue,  and  such  letter  was  usuallv  signed  bv  an  officer 
of  the  issuing  company  who  was  also  an  officer  of 
American  Gas  located  in  its  offices  in  New  York  City. 
Such  letter  was  thereupon  incorporated  in  the  selling 
circular  likewise  prepared  by  Bond  and  Share.  After 
the  delivery  of  the  securities  to  the  purchasing  group 
in  New  York,  they  were  distributed  to  bankers,  brokers, 
dealers  in  securities  and  individual  investors  located  in 
important  investment  centers  throughout  the  country. 
From  this  point,  the  securities  were  further  distributed 
both  locally  and  by  use  of  the  mails  and  the  facilities 
of  interstate  commerce  to  the  ultimate  investors. 

“In  all  cases  in  which  preferred  stock  of  subsidiaries 
of  American  Gas  has  been  sold  to  their  customers  in 
the  territory  which  they  serve,  Bond  and  Share  directed 
such  sales. 

“The  procedure  was  as  follows,  both  in  the  case  of 
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the  sale  of  original  issue  stock  and  in  the  case  of  the 
sale  of  stock  issued  to  American  Gas  in  the  first  instance 
and  subsequently  sold  by  it:  Certificate  books,  containing 
engraved  certificates  in  appropriate  denominations  were 
prepared  in  advance  of  need  by  American  Gas  in  New 
York.  The  certificates  were  executed  by  officers  of  the 
issuing  company  who  usually  were  also  officers  of  Amer¬ 
ican  Gas.  Certificates  for  limited  amounts  of  stock  were 
placed  with  the  transfer  agent  subject  to  order  of  Bond 
and  Share  and/or  the  selling  company.  Upon  the  sale 
of  shares  of  stock,  the  certificates  therefor  were  regis¬ 
tered  and  transferred  by  the  transfer  agents  and  regis¬ 
trars  who,  in  some  cases,  were  local  and,  in  some  cases, 
trust  companies  of  New  York  and  other  places.  A  staff 
of  men  attached  to  the  customer-ownership  division  of 
Bond  and  Share’s  security  department  were  sent  to  tin* 
office  of  the  issuing  company  to  take  active  direction  of 
the  selling  campaign  in  the  field.  These  men  thoroughly 
instructed,  trained  and  directed  employees  of  the  issuing 
company  and  salesmen  employed  for  the  purpose  of 
making  sales  of  stock  to  the  public.  Sales  were  also 
made  by  members  of  the  customer-ownership  department 
of  Bond  and  Share  themselves.  Bond  and  Share  like¬ 
wise  prepared  and  transmitted  to  the  principal  office 
of  the  issuing  company  advertising  material  consisting 
of  pamphlets  and  circulars,  prepared  news  items  and 
paid  advertising  copy.  Sales  were  made  to  employees 
and  consumers  of  the  issuing  company  and  to  residents, 
both  within  and  adjacent  to  the  territory  served  by  it. 
All  expenses,  including  commissions  and  sales  bonuses 
were  paid  out  by  Bond  and  Share  in  the  first  instance 
with  subsequent  reimbursement  to  it  by  the  issuing 
company. 

“All  circulars  and  other  advertising  matter  distributed 
to  bankers,  investors  and  others  in  connection  with  the 
sale  of  securities  of  American  Gas  or  its  subsidiaries  were 
prepared  by  Bond  and  Share  as  a  part  of  its  financial 
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services,  and,  after  verification  or  corrections  where  re¬ 
quired,  were  approved  by  American  Gas  before  release. 
They  contained  a  statement  reading  substantially  as 
follows:  ‘The  finances  of  the  American  Gas  and  Electric 
Company  and  of  its  subsidiaries  have  always  been  handled 
through  the  Electric  Bond  and  Share  Company.’  Such 
circulars  and  advertising  matter  further  stated  the  names 
of  the  directors  of  Bond  and  Share  who,  at  the  time, 
were  also  directors  of  American  Gas. 

“As  elsewhere  stated  in  this  stipulation,  the  chairman 
of  the  board  of  directors  or  president  of  Bond  and 
Share  and  a  vice-president  of  Bond  and  Share  in  charge 
of  its  financing  department,  and  at  some  times  one  other 
director  of  Bond  and  Share,  have  been  chairman  of  the 
board  of  directors  of  American  Gas  and  have  attended 
meetings  of  said  board  and  participated  in  discussions 
for  financing  American  Gas  and  its  subsidiaries.  The 
former  chairman  of  the  board  of  directors  of  both  Bond 
and  Share  and  American  Gas  (who  resigned  both  offices 
in  1933)  was  financial  advisor  to  American  Gas  and  took 
a  leading  part  in  outlining  financial  programs  for 
American  Gas  and  its  subsidiaries.” 
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EXCERPT  FROM  ORAL  ARGUMENT  OF  FREDERIC 
L.  BALLARD  BEFORE  SECURITIES  AND  EX¬ 
CHANGE  COMMISSION,  APRIL  22,  1941. 

******* 

Now,  since  the  record  was  closed  you  have  held  hearings 
in  one  of  the  Bond  &  Share  Section  11  proceedings.  Tes¬ 
timony  lias  been  given,  which  I  ask  in  my  brief  the  privi¬ 
lege  that  you  take  judicial  notice  of  it.  This  is  your 
official  transcript,  and  I  am  sure  counsel  for  the  Com¬ 
mission  won't  ask  the  Commission  to  close  its  mind  to 
this  testimony.  i 

I  had  intended  to  lead  up  to  this  with  a  long  argument, 
but  I  think  I  will  read  it  now  with  your  Honor’s  permis¬ 
sion,  and  then  I  will  describe  a  little  later  the  sharp 
difference  of  view,  the  break  up,  that  the  officers  of  the 
American  Gas  have  with  the  officers  of  the  Bond  &  Share 
as  to  whether  American  Gas  should  file  its  own  plan  and 
hoe  its  own  row  under  Section  11  or  not.  And  they 
couldn't  very  well  do  otherwise  when  they  did  what  your 
Honors  know,  when  they  went  ahead  and  did  what  they 
did.  (18) * 

Now,  Mr.  Sydney  R.  Inch  was  on  the  stand  on  Septem¬ 
ber  10,  1940,  in  your  Docket  No.  59-12.  He  is  talking 
in  detail  about  this  plan.  This  is  part  of  the  crux  of  this 
case. 

“Q.  Corporately  or  as  a  matter  of  ownership,  how  could 
the  regrouping  shown  by  Map  No.  3  be  made?  Is  there 
in  each  group  a  diversity  of  holding  company  ownership? 

PA.  There  is  in  every  group  a  diversity  of  holding 
company  ownership.  That  of  course  means  that  there 
would  have  to  be  in  this  integration  plan,  as  probably  in 
any  integration  plan  for  any  companies,  changes  in  owner¬ 
ship  of  property,  exchanges,  sales,  purchases,  and  so  forth. 
The  fact  that  all  of  the  holding  companies  shown  here — 

*  The  original  paging  in  the  transcript  is  indicated  herein  by  heavy  type 
numerals  in  parentheses. 
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the  four  principal  holding  companies  own  the  securities 
of  their  subsidiaries  by  very  large  majority,  representing 
in  nearly  all  cases  all  or  substantially  all  of  the  common 
stock,  puts  the  intermediate  holding  companies,  of  course, 
in  a  position  to  cooperate  in  any  plan  for  any  such  change 
in  ownership  as  might  be  required.  In  turn,  the  Electric 
Bond  &  Share  Company,  which  is  the  largest  owner  of 
the  holding  companies  which  own  these  properties,  is, 
again,  in  a  position  to  initiate  and  carry  through  any  such 
changes  of  ownership  as  might  be  found  desirable  or 
necessary  in  bringing  about  the  reintegration  of  the  Bond 
&  Share  system. 

“Q.  Are  all  of  these  utility  properties  shown  on  Map 
No.  3  now  parts  of  the  Electric  Bond  &  Share  system, 
(19)  including  for  the  moment  in  that  system  the  Ameri¬ 
can  Gas  &  Electric  Company? 

“A.  Yes,  they  are. 

“Q.  And  it  is  for  that  reason  that  you  think  that  Elec¬ 
tric  Bond  <Jc  Share  could  function,  with  respect  to  the 
groups,  just  as  the  holding  companies  might  function 
with  respect  to  the  properties  within  a  group? 

“A.  That  is  correct. 

“Q.  Who  is  the  largest  holder  of  the  voting  securities 
in  each  of  these  intermediate  holding  companies? 

“A.  The  Electric  Bond  &  Share  Company. 

“Q.  In  each  case,  does  that  holding  represent  more 
or  less  than  10  per  cent? 

“A.  In  every  case  it  represents  more  than  10  per  cent 
of  the  voting  securities  of  the  intermediate  holding  com¬ 
panies  concerned. 

“Q.  Is  there  in  any  case  a  comparable  block  of  voting 
securities  outstanding  in  other  amounts? 

“A.  There  is  no  comparable  situation  in  any  of  these 
intermediate  holding  companies  to  the  stock  position  of 
Bond  &  Share  in  the  said  companies. 
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“Q.  Do  you  believe  it  would  be  feasible  to  regroup 
these  utility  properties  in  the  manner  here  portrayed? 

“A.  T  believe  that  with  the  approval  of  the  Commission 
it  would  be  not  only  possible  but  probably  simple.”  (20) 

Commissioner  Healy: — May  I  ask  you  there.  Does  that 
mean  that  somebody  was  proposing — who  was  testifying? 

Mr.  Ballard: — Mr.  Sydney  R.  Inch,  President  of  Bond 
&  Share,  supporting  its  proposed  integration  plan,  which 
involved  exchanges,  swaps,  alienations  of  property,  in  all 
of  these  four  groups,  including  American  Gas;  and  when 
asked  whether  it  would  be  done,  he  said,  “If  the  Com¬ 
mission  will  help  me,  I  can  do  it.” 

Commissioner  Healy: — That  contemplated  taking  some 
part  of  the  American  Gas  &  Electric  system  and  tying  it 
onto  some  other  operating  property  owned  by  one  of  the 
admitted  subsidiaries  of  the  Electric  Bond  Share? 

Mr.  Ballard: — I  so  read  it.  Yes,  sir. 


Note. 
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The  Findings,  Opinion  and  Order  of  the  Commission 
dated  May  12,  1941,  appear  herein  as  an  exhibit  to  Peti¬ 
tioner’s  Petition  for  Review  (Applicant’s  Appendix, 
p.  13  ff )  and  are  not  here  reprinted. 
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JURISDICTIONAL  STATEMENT. 

On  April  12,  193S,  American  Gas  and  Electric  Com¬ 
pany  (hereinafter  called  “American  Gas”),  a  public 
utility  holding  company  duly  registered  as  such  under  the 
Public  Utility  Holding  Company  Act  of  1935,  approved 
August  26,  1935,  C.  6S7  (49  Stat.  S03;  U.  S.  C.  Title  15, 
Section  79  hereinafter  called  “the  Act”)  filed  its  applica¬ 
tion  with  the  Securities  and  Exchange  Commission  (here¬ 
inafter  called  “Commission”)  for  an  order  pursuant  to 
Section  2(a)(8)  of  the  Act  declaring  that  American  Gas 
and  Electric  Company  is  not  a  subsidiary  company  of 
Electric  Bond  and  Share  Company  (hereinafter  called 
“Bond  and  Share”),  also  a  registered  holding  company 
(Petitioner’s  App.  62).*  Hearings  and  proceedings  on 
such  application  were  held  by  the  Commission  (Peti¬ 
tioner’s  App.  4,  5),  and  on  May  12,  1941,  the  Commis¬ 
sion  filed  its  Findings,  Opinion  and  Final  Order  deny¬ 
ing  the  application  (Petitioner’s  App.  13-61).  A  Peti¬ 
tion  for  Review  was  filed  by  American  Gas  with  this 
Court  on  June  27,  1941,  pursuant  to  Section  24(a)  of 
tiie  Act  which  section  provides,  inter  alia: 

“Any  person  or  party  aggrieved  by  an  order  issued 
by  the  Commission  under  this  title  may  obtain  a 
review  of  such  order  *  *  *  in  the  United  States 

Court  of  Appeals  for  the  District  of  Columbia,  by 
filing  in  such  court,  within  sixty  days  after  the 
entry  of  such  order,  a  written  petition  praying  that 
the  order  of  the  Commission  be  modified  or  set 
aside  in  whole  or  in  part.” 

*  References  to  portions  of  the  transcript  printed  in  the  Petitioner’s 
Appendix  appear  as  “Petitioner’s  App.”  References  to  portions  of  the 
transcript  not  printed  in  Petitioner’s  Appendix  arc  by  Document  number  and 
page  as  listed  in  the  Commission’s  certification  of  the  transcript,  viz.,  *‘Tr. 
Doc.  No.  ,  p. 
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Statement  of  Case. 
STATEMENT  OF  CASE. 


American  Gas  is  a  New  York  corporation  which  owns 
directly  all  of  the  outstanding  voting  securities  of  eleven 
electric*  utility  companies  which  supply  electric  light 
and  power  to  approximately  830.000  customers  in  New 
Jersey,  Pennsylvania,  Ohio,  Indiana,  Michigan,  Virginia, 
Vest  Virginia,  Kentucky  and  Tennessee.  It  also  has 
a  number  of  small  subsidiaries  which  are  engaged  in 
businesses  incidental  to  the  foregoing,  such  as  steam¬ 
heating,  coal  and  short-line  railroad  companies  (Peti¬ 
tioner's  App.  153,  155,  SS). 

American  Gas  is  itself  a  registered  holding  company 
under  the  Act  and,  as  such,  it  and  its  subsidiaries  are 
fully  subject  to  the  provisions  of  the  Act  and  to  the 
jurisdiction  of  the  Commission  affecting  such  holding 
companies  and  their  subsidiaries.  It  has  no  desire  to 
be  otherwise,  and  the  present  case  involves  no  question 
as  to  this  regulatable  and  regulated  status  of  Peti¬ 
tioner  and  its  own  system.  Petitioner  has  sought  and 
still  seeks  recognition  and  declaration  that  it  is  not  a 
subsidiary  of  Bond  and  Share  so  that  the  provisions 
of  the  Act  and  the  Commission’s  orders  to  effectuate 
them  shall,  as  to  Petitioner,  be  addressed  to  it  and  its 
system  directly  and  separately  and  not  as  a  part  of  the 
larger  and  more  complicated  system  of  Bond  and  Share. 


The  declaration,  to  which  Petitioner  believes  it  is 
entitled,  that  it  is  not,  within  the  meaning  of  the  Act,  a 
subsidiary  of  Bond  and  Share,  is  of  vital  importance  to 
Petitioner  and  its  system  in  connection  particularly  with 
the  application  of  the  integration  provisions  of  Section  11 
of  the  Act.  Under  Section  11,  each  registered  Holding 
Company  must  confine  its  operations  to  a  single  integrated 
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public  utility  system*  which  is  defined  in  Section  2(a)  (29) 
as  units  of  generating  plants,  transmission  lines  and  dis¬ 
tributing  facilities  which  “are  physically  interconnected 
or  capable  of  physical  interconnection  and  which  under 
normal  conditions  may  be  economically  operated  as  a 
single  interconnected  and  coordinated  system  confined 
in  its  operations  to  a  single  area  or  region,  in  one  or 
more  States,  not  so  large  as  to  impair  (considering  the 
state  of  the  art  and  the  area  or  region  affected)  the 
advantages  of  localized  management,  efficient  operation, 
and  the  effectiveness  of  regulation.”  Petitioner  believes 
that  its  own  present  system  conforms  to  this  require¬ 
ment,  constituting  one  principal  interconnected  system 
extending  generally  from  Roanoke,  Virginia,  to  South 
Bend,  Indiana,  and  two  additional  systems,  one  in  North¬ 
eastern  Pennsylvania  and  the  other  in  Southern  New 
Jersey.  It  has  filed  its  Plan  (Tr.  Doc.  No.  136)  to  this 
effect  under  Section  11(e)  of  the  Act  and  the  Commission 
has  held  extended  hearings  on  that  Plan,  but  that 
proceeding  has  not  as  yet  been  concluded  and,  of  course, 
no  finding  or  order  has  been  made  therein  by  the 
Commission. 

Petitioner  looks  forward  without  alarm  to  the  ultimate 
result  of  the  application  of  the  integration  provisions  of 
the  Act  if  applied  directly  and  singly  to  its  own  system. 
But  it  looks  forward  with  dismay  to  what  may  happen  if 
its  integration  problem  becomes  but  a  part  of  the  vastly 
more  difficult  and  more  confused  problem  of  the  integra¬ 
tion  of  Bond  and  Share. 

*  Section  1 1  also  provides  that  the  Commission  shall  permit  a  registered 
holding  company  to  continue  to  control  one  or  more  additional  integrated 
public  utility  systems  if  the  Commission  finds  that  each  of  such  additional 
systems  cannot  be  operated  independently  without  the  loss  of  substantial 
economies,  that  all  of  such  additional  systems  are  located  in  one  state  or 
in  adjoining  states  and  that  the  continued  combination  of  such  systems  under 
the  control  of  the  holding  company  is  not  so  large  (considering  the  state 
of  the  art  and  the  area  or  region  affected)  as  to  impair  the  advantages  of 
localized  management,  efficient  operation  or  the  effectiveness  of  regulation. 
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The  complicated  system  oL'  Bond  and  Share  is  described 
in  footnote  a  to  the  Commission’s  findings  as  follows 
(Petitioner’s  App.  19): 

“Bond  and  Share  also  owns  20.7%,  42.4%,  46.6%, 
and  47%,  respectively,  of  the  outstanding  voting 
securities  of  American  Power  and  Light  Company, 
American  and  Foreign  Power  Company,  Inc.,  National 
Power  and  Light  Company,  and  Electric  Power  and 
Light  Corporation,  all  of  them  registered  holding 
companies.  By  reason  of  such  holdings,  all  of  these 
companies  are  subsidiaries  of  Bond  and  Share  under 
clause  (A)  of  Section  2  (a)  (S)  and  none  of  them 
has  filed  an  application  under  the  last  paragraph  of 
Section  2  (a)  (8).  These  companies  are  sometimes 
referred  to  herein  as  acknowledged  subsidiaries  of 
Bond  and  Share  and  as  American  Power,  American 
and  Foreign  Power,  National  Power,  and  Electric 
Power,  respectively.  Utility  companies  in  the  Bond 
and  Share  system  operate  in  27  states  and  13  foreign 
countries.” 

If  American  Gas  is  a  subsidiary  of  Bond  and  Share, 
its  fate  merges  with  the  fate  of  this  complicated  system 
and  it  is  placed  at  the  mercy  of  some  final  solution  of 
Bond  and  Share  integration  which  (whatever  other  as¬ 
pects  it  may  have)  must  leave  Bond  and  Share  with  but 
one  principal  integrated  system. 

The  Commission  has  recognized  the  vital  importance 
of  Petitioner’s  status  as  being,  or  not  being,  a  subsidiary 
of  Bond  and  Share  by  pointing  out  in  footnote  64  to  its 
Findings  that: 

“*  *  *  the  status  of  applicant  [Petitioner]  may 

be  of  vital  importance  to  the  determination  which 
the  Commission  may  make  in  the  Section  11  proceed¬ 
ing  presently  pending  against  Bond  and  Share.” 
(Petitioner’s  App.  59.) 
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This  importance  extends  not  only  to  “the  determination 
which  the  Commission  may  make”  but  equally  to  the 
late  which  Petitioner  may  suffer. 

It  is  true  that  171/2  per  cent,  of  Petitioner’s  voting 
securities  are  owned  by  Bond  and  Share,  which  has  its 
own  interests  and  fate  to  consider.  But  the  owners  of  the 
remaining  8214  per  cent,  have  an  eye  single  to  the  fate 
of  American  Gas  and  they,  together  with  the  thousands 
of  persons  who  own  Petitioner’s  debentures  and  the 
bonds  and  debentures  of  its  operating  subsidiaries,  con¬ 
stitute  precisely  the  kind  of  “investors”  the  Act  is 
designed  to  protect.  ( cf .  Section  1  of  the  Act).  These 
investors  have  every  reason  to  be  satisfied  with  their 
investments  and  with  the  properties  represented  by  those 
investments.  They  have  never  in  the  entire  history  of 
American  Gas  suffered  default  or  delay  in  the  payment 
of  interest  or  preferred  dividends,  nor  any  interruption 
of  dividends  on  American  Gas  common  since  such  divi¬ 
dends  were  first  inaugurated  in  1912  (Petitioner’s  App. 
173).  Experience  has  justified  them  in  believing  their 
properties  to  be  sounder  and  more  valuable  than  many  of 
the  properties  in  the  Bond  and  Share  system.*  These 
American  Gas  investors  want  the  problem  of  the  Integra- 
tion  of  their  properties  to  be  met  with  an  eye  single  to 
those  properties  and  to  the  impact  of  the  Act  upon  them. 
This  is  a  valuable  right  to  which,  it  is  believed,  they  are 
entitled  under  the  Act  and  the  Constitution.  They  do  not 
leant  their  system  disrupted  or  their  values  diluted  in 
the  process  of  solving  some  one  else’s  problems  under 
the  Act. 

*  The  relative  soundness  and  investment  value  of  American  Gas  properties 
as  compared  generally  with  properics  in  the  Bond  and  Share  system  is  indi¬ 
cated  by  the  statement  contained  in  the  "Application”  (Tr.  Doc  No.  137,  p.  3) 
filed  by  Bond  and  Share  on  April  2,  1940,  in  response  to  the  Commission’s 
“Show  Cause”  order  of  February  2S,  1940,  File  No.  59-3,  to  the  effect  that 
while  Bond  and  Share’s  holdings  in  American  Gas  constitute  but  23%  of 
Bond  and  Share’s  investment,  those  holdings  in  1939  produced  47.5%  of 
Bond  and  Share’s  income 
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The  foregoing  paragraphs,  it  is  hoped,  make  plain 
the  single  issue  in  the  present  proceeding  and  the  genuine 
interest  and  concern  of  Petitioner  in  pressing  that  issue. 
Our  Argument  will  necessarily  deal  in  adequate  detail 
with  all  relevant  facts  and  with  the  inferences  which  may, 
and  may  not,  be  drawn  from  them.  Tlius,  in  this  State¬ 
ment  of  the  Case,  we  will  relate  the  facts  without  extended 
comment  and  as  briefly  as  may  be  consistent  with  the 
Court's  rule. 

The  original  predecessor  company  of  American  Gas 
was  formed  in  1906  under  the  following  circumstances: 

Electric  Company  of  America,  which  at  that  time  owned 
the  operating  utilities  which  became  the  nucleus  of  the 
American  Gas  system,  was  in  acute  need  of  new  capital 
which  it  could  not  itself  raise.  Its  properties  could  there¬ 
fore  be  bought  cheaply  if  some  interest  could  be  found 
capable  and  willing  to  raise  the  necessary  new  money. 
The  “finder”  in  this  situation  was  one  R.  E.  Breed  of 
Indiana,  who  had  no  connection  with  Bond  and  Share  or 
General  Electric.*  He  took  the  problem,  or  opportunity, 
to  his  brother-in-law,  Harrison  Williams,  who  was  inter¬ 
ested  in  utilities  but  who  likewise  had  no  connection  with 
Bond  and  Share  or  General  Electric.  Williams  got  Breed 
in  touch  with  Anson  W.  Burchard,  who  was  an  executive 
of  General  Electric,  in  the  thought  that  that  company, 
perhaps  through  its  subsidiary,  Bond  and  Share,  might 
be  able  to  raise  the  needed  new  capital  and  interested  in 
doing  so.  At  least  two  other  independent  interests  or 
groups  took  part  in  the  original  project,  viz.,  D.  B.  C. 
Catherwood  of  Philadelphia,  who  had  a  large  investment 
in  Electric  Company  of  America,  and  Henry  L.  Doherty, 
one  of  the  outstanding  utility  operators  of  the  period. 
Bond  and  Share,  in  the  person  of  its  chief  executive,  S.  Z. 
Mitchell,  and  his  staff,  examined  the  proposition,  decided 

*  Bond  and  Share  was  at  that  time  and  until  1923  a  wholly  owned  sub¬ 
sidiary  of  General  Electric. 
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to  have  part  in  it  and  to  assist  or  bring  about  the  raising 
of  the  needed  new  capital.  It  thus  assumed  a  controlling 
influence  in  the  fiscal  or  financial  affairs  of  the  new  com¬ 
pany.  It  directed  the  legal  and  corporate  work  involved 
in  its  formation  and  for  its  corporate  and  fiscal  services 
received,  without  additional  consideration,  $30,000  in  cash 
and  $235,000  par  value  of  the  stock  of  the  new  company. 
This  latter  it  augmented  by  contemporaneous  acquisition 
of  additional  shares  to  a  total  holding  of  a  par  value  of 
$242,S00  out  of  total  par  value  of  outstanding  voting 
stock  of  $2,500,000  or  approximately  9.7%  of  that  total 
(Petitioner’s  App.  4SS,  4S9;  Tr.  Doc.  Xo.  123,  pp.  5-13; 
21-28). 

At  the  time  with  which  we  are  dealing  Bond  and  Share 
had  no  general  operating,  managerial  or  supervisory  staff. 
It  was  purely  an  investment  company  holding  stocks  and 
securities  of  operating  utility  companies  and  functioned 
itself  only  in  fiscal  and  financial  fields.  By  contrast,  the 
properties  that  went  into  the  original  American  Gas  com¬ 
pany  were  fully  staffed  with  operating,  managerial  and 
engineering  personnel  who  continued  to  operate  and  man¬ 
age  those  properties.  Mr.  Doherty,  the  first  president  of 
American  Gas  from  1907  to  1910,  was  not  a  Bond  and 
Share  man.  Neither  was  R.  E.  Breed,  its  second  president 
from  1910  to  1923  (ibid).  Neither  was  George  N.  Tidd, 
its  third  and  present  president  from  1923  to  date.  Mr. 
Tidd  was  superintendent  of  the  plants  at  Marion  and 
Muncie,  Indiana,  when  those  properties  were  owned  by 
Electric  Company  of  America,  and  he  worked  his  way 
to  the  chief  executive  office  of  American  Gas,  on  ability, 
from  that  beginning  (Petitioner’s  App.  256-258). 

Under  these  chief  executives,  American  Gas  continued 
and  developed  a  complete  operating,  managerial  and 
supervisory  staff  of  its  own  which,  in  1938,  in  com¬ 
pliance  with  the  Act,  was  segregated  into  a  newly  created 
subsidiary  of  Petitioner,  American  Gas  and  Electric  Serv¬ 
ice  Corporation,  which  has  been  approved  by  the  Com- 
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mission  under  Section  13  of  the  Act.  All  of  the  man¬ 
agerial  and  supervisory  functions  in  connection  with  Peti¬ 
tioner  and  its  system  (with  the  exception,  for  a  time,  of 
fiscal  and  financial  services)  have  always  been  performed 
exelusivelv  bv  this  staff,  which  has  alwavs  been  Peti- 
tioner’s  own  staff.  Conversely,  this  staff  never  performed 

anv  services  for  or  had  anv  service  contracts  with  Bond 

•  • 

and  Share  or  companies  in  the  Bond  and  Share  system. 
Shortly  after  the  formation  of  American  Gas,  Bond  and 
Share  assembled  its  own  complete  “service”  staff,  now 
segregated  into  its  service  subsidiary,  Ebasco  Services, 
Inc.  But  (with  the  exception,  for  a  time,  of  fiscal  and 
financial  matters)  that  staff  (now  Ebasco)  never  per¬ 
formed  any  managerial  or  supervisory  services  for  or 

had  anv  contracts  with  American  Gas  or  anv  of  the  com- 
»  • 

panies  in  the  American  Gas  system  (Petitioner’s  App. 
492,  94-96,  102,  103,  183-185).  The  techniques  of  these 
two  separate  service  staffs  developed  along  quite  different 
lines.  Their  methods  of  organization  and  functioning, 
their  engineering  practices  and  their  commercial  policies 
have  always  presented  and  today  present  a  definite  con¬ 
trast.  They  represent  different  schools.* 

As  to  fiscal  and  financial  matters,  from  the  formation 
of  American  Gas  until  1928-31,  these  were  supervised  for 
American  Gas  by  the  Bond  and  Share  staff  above  de¬ 
scribed  and  during  those  two  decades  Bond  and  Share 
regularly  acted,  for  pay,  as  Petitioner’s  fiscal  agent. 
During  this  period  the  financing  of  the  growing  properties 
in  Petitioner’s  system,  as  well  as  the  financing  of  new 
acquisitions  to  that  system,  was  supervised  and  directed 
by  Bond  and  Share.  Large  financing  transactions  were 
involved  and  very  substantial  compensation  was  paid  by 
American  Gas  and  its  subsidiaries  to  Bond  and  Share 
for  its  services  in  connection  therewith.  But  this  rela¬ 
tionship  terminated  completely  in  1928-1931.  The  last 

*  These  differences  are  discussed  in  detail  in  the  Argument.  They  are 
summarized  in  the  footnote  on  pages  32  and  33  herein. 
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new  issue  of  American  Gas  securities  in  connection  with 
which  Bond  and  Share  acted  as  fiscal  agent  was  the  issue 
in  1928  of  $50,000,000  of  American  Gas  debentures  and 
for  its  services  in  that  connection  it  was  paid  $250,000. 

Subsequently  a  small  amount  of  finishing-up  work  was 
done  by  Bond  and  Share  in  connection  with  customer 
ownership  campaigns  involving  preferred  stocks  of 
American  Gas  subsidiaries,  which  original  campaigns  had 
been  commenced,  prior  to  1928,  under  the  paid  super¬ 
vision  of  Bond  and  Share.  But  this  lessening  volume  of 
fiscal  work  which  carried  over  in  this  way  ceased  entirely 
by  the  end  of  1931,  after  which  time  neither  Bond  and 
Share  nor  Ebasco  has  done  any  work  whatever  or  per¬ 
formed  any  services  whatever  or  had  any  supervision 
whatever  in  connection  with  American  Gas  or  any  of  its 
subsidiaries.  In  this  period  since  1931  American  Gas, 
for  itself  and  six  of  its  important  subsidiaries,  has  suc¬ 
cessfully  carried  through  refinancing  operations  involving 
the  issue  of  preferred  stock,  bonds  and  debentures  aggre¬ 
gating  $250,000,000  in  par  and  face  amount  without  serv¬ 
ices  by,  consultation  with  or  compensation  to  Bond  and 
Share  or  Ebasco  (Petitioner’s  App.  493-497,  187-191). 

Turning  now  to  the  degree  to  which  there  have  been 
common  directors  of  Bond  and  Share  and  American  Gas, 
the  primary  facts  (disregarding  here  the  unwarranted 
inferences  as  to  the  amenability  to  alien  influence  of  the 
persons  involved)  are  correctly  set  forth  in  the  Commis¬ 
sion’s  Findings.  Naturally  one  cannot  say  how  many 
1  ‘Bond  and  Share  men”  have  been  on  Petitioner’s  board 
from  time  to  time  until  it  is  determined  what  makes  a 
man  a  “Bond  and  Share  man,”  and  on  this  point  the 
Commission,  as  will  be  shown,  has  indulged  in  inferences 
which  are  not  onlv  unwarranted  but  which  are  directlv 
disproved  by  affirmative  evidence  either  disregarded  or 
attemptedly  brushed  aside  by  the  Commission.  This  we 
will  treat  in  argument.  We  here  deal  only  with  primary 
facts.  From  the  outset  there  has  been,  to  some  degree,  a 
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common  holding  of  directorships  of  Bond  and  Share  and 
American  Gas.  Apparently  this  reached  its  highest 
point  in  1926  when  seven  out  of  Petitioner’s  fifteen 
directors  were  at  the  same  time  directors  of  Bond  and 
Share  or  of  companies  in  its  system  and  the  same  was 
true  of  five  of  the  seven  members  of  Petitioner’s  Execu¬ 
tive  Committee.* 

After  1926  the  number  and  proportion  of  common 
directorships  lessened  until  today  it  stands  thus: 

Two  and  onlv  two  members  of  Petitioner’s  board  of 
fifteen  are  directors  of  or  have  any  connection  with  Bond 
and  Share  or  companies  in  its  system;  and 

One  and  only  one  member  of  Petitioner’s  Executive 
Committee  of  five  has  any  such  Bond  and  Share 
connection. 

The  two  are  Mr.  Groesbeck  and  Mr.  Farrar  and  the 
one  is  Mr.  Groesbeck. 

Mr.  Farrar,  throughout  his  active  life,  was  a  financial 
man.  He  was  formerly  a  vice  president  and  is  presently 
a  director  of  Bond  and  Share.  As  such  vice  president  his 
duties  were  confined  to  fiscal  and  financial  matters  and 
thus  in  the  years  when  Bond  and  Share  was  acting  as 
fiscal  agent  for  American  Gas,  his  choice  for  membership 
on  Petitioner’s  board  was  patently  appropriate.  The 
fiscal  connection  between  the  two  companies  ceased,  as 
stated,  in  192S-1931.  Mr.  Farrar  is  now  in  his  86th  year, 
has  retired  from  active  business  and  lives  in  Boston 
(Petitioner’s  App.  175). 

;Mr.  Groesbeck’s  primary  job  is  Chairman  of  the  board 
of  Bond  and  Share.  In  the  Bond  and  Share  organization 

*  Until  we  examine  or  speculate  as  to  “who  is  influenccablc  by  whom,”  the 
situation  under  discussion  can  be  as  truly  described  by  saving  that  “American 
Gas  men”  sat  on  Bond  and  Share  boards  as  by  saying  that  “Bond  and  Share 
men”  sat  on  the  board  of  American  Gas. 
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the  Chairman  is  the  chief  executive  officer  and  as  such 
Mr.  Groesbeck  receives  from  Bond  and  Share  a  salary  of 
$90,000  (Petitioner’s  App.  353).  He  is  also  Chairman  of 
the  board  and  of  the  Executive  Committee  of  American 
Gas.  As  such  he  has  no  executive  duties,  no  office  or  desk 
in  the  offices  of  American  Gas  and  is  paid  no  salary  by 
American  Gas  (Petitioner’s  App.  176).  The  chief  execu¬ 
tive  office  of  American  Gas  is  its  president,  Mr.  George  N. 
Tidd,  who  receives  the  top  salary  paid  by  Petitioner  and 
who  has  no  connection  whatever  with  and  receives  no  pay 
whatever  from  Bond  and  Share  or  any  of  its  subsidiaries 
(Petitioner’s  App.  179). 

Two  members  on  a  board  of  fifteen  is  almost  exactly 
the  precise  mathematical  representation  to  which  a  stock¬ 
holder  owning  17*4  per  cent,  of  voting  securities  is 
entitled.  The  same  is  true  of  one  member  of  an  executive 
committee  of  five. 

Prior  to  193S  the  members  of  Applicant’s  proxy  com¬ 
mittee  were  persons  who  were  also  directors  of  Bond 
and  Share  or  one  of  its  subsidiaries.  In  1939  there  was 
only  one  such,  and  in  1940,  none  (Tr.  Doc.  No.  23,  p.  46). 

There  are  not  now  and  never  have  been  anv  common 
officers  of  American  Gas  and  Bond  and  Share  or  its 
subsidiaries  (Petitioner’s  App.  491). 

Petitioner,  in  general,  has  continued  to  use  the  “his¬ 
toric”  investment  bankers  of  itself  and  its  subsidiaries. 
The  original  connection  with  most  of  these  banking 
houses  was  formed  in  the  period  prior  to  192S  when 
Bond  and  Share  was  acting  as  Petitioner’s  fiscal  agent 
(Petitioner’s  App.  2S0,  2S1). 

Petitioner  has  continued  to  use  the  same  commercial 
banks  which  it  used  when  Bond  and  Share  "was  acting 
as  fiscal  agent  (Petitioner’s  App.  43,  44,  3S4,  385). 
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Prior  to  1928  Bond  and  Share  made  numerous  loans 
to  American  Gas  and  American  Gas  on  seven  occasions 
made  loans  to  Bond  and  Share  subsidiaries.  All  were 
repaid  long  ago  (Petitioner’s  App.  44,  318). 

From  1910  to  1932  Petitioner  was  a  party  to  a  con¬ 
tract  with  the  engineering  firm  of  Sargent  &  Lundy  (to 
which  Bond  and  Share  and  its  subsidiary,  American 
Power  and  Light,  were  also  parties)  whereunder  for  a 
single  retaining  fee,  borne  one-third  by  each  company, 
Sargent  &  Lundy  agreed  to  render  advice,  reports  and 
construction  services.  The  fees  for  the  actual  services 
were  based  on  the  actual  work  done  for  each  company 
(Petitioner’s  App.  44,  218-222). 

Between  1912  and  1935  Bond  and  Share  made  a 
number  of  group  purchase  “contracts”  under  the  lan¬ 
guage  of  which  Petitioner  was  considered  entitled  to 
make  purchases.  Prior  to  1936,  a  “few  purchases”  were 
niade  by  Petitioner  under  these  contracts  (Petitioner’s 
App.  40*3,  404;  Tr.  Doc.  No.  24,  p.  10). 

The  legal  work  in  connection  with  the  formation  of 
American  Gas  in  1906  was  done  by  the  firm  of  Simpson, 
Thacher  and  Bartlett  of  New  York  Citv.  That  firm  was 
Bond  and  Share’s  General  Counsel  and  has  served  its 
subsidiaries  in  that  capacity.  It  has  continued  also  to 
act  as  General  Counsel  for  American  Gas.  When  in 
1938  the  conflict  of  interest  arose,  between  Bond  and 
Share  and  American  Gas,  as  to  the  policy  to  be  pursued 
by  Petitioner  under  Section  11  of  the  Act,  Simpson, 
Thacher  and  Bartlett  withdrew  from  all  connection  with 
the  Section  11  proceeding  and  likewise  with  this  proceed¬ 
ing  and  the  firm  of  Ballard,  Spahr,  Andrews  &  Ingersoll 
of  Philadelphia  was  retained  as  counsel  for  Petitioner 
in  those  proceedings  (Petitioner’s  App.  45,  46,  198,  199). 
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Bond  and  Share  and  American  Gas  have  always  em¬ 
ployed  different  auditors  (Petitioner’s  App.  46,  196). 

Bond  and  Share  owns  17.51  per  cent,  of  Petitioner’s 
voting  stock.  No  individual  or  organized  group  owns 
more  than  3  per  cent,  although  there  are  twenty-six  hold¬ 
ers  of  20,000  shares  and  over  of  Petitioner’s  voting  stock 
(exclusive  of  Bond  and  Share).  The  shares  held  by  these 
twenty-six  holders  total  1,006,513  compared  to  846, 9S5 
shares  held  bv  Bond  and  Share  (Petitioner’s  App.  46, 
462,  463). 

The  foregoing  recital  of  facts  covers  all  of  the  ob¬ 
jective  facts  marshalled  by  the  Commission  as  a  basis 
for  its  inferring  of  the  ultimate  fact,  which  is  couched 
in  language  previously  held  by  the  Commission  to  be 
within  the  meaning  of  the  statutory  language  “controlling 
influence,”  and  which  reads: 

“We  believe,  however,  that  the  facts  set  out  above 
show  past  relationships  between  applicant  and  Bond 
and  Share  which  clearly  ‘have  resulted  in  a  per¬ 
sonnel  and  tradition’  which  makes  applicant  respon¬ 
sive  to  Bond  and  Share’s  desires  (cf.  H.  M.  Byllesby 
&  Company,  6  S.  E.  C.  639,  653  (1940)).” 

The  remaining  basic  facts  material  to  the  present  issue 
are  covered  by  findings  of  the  Commission  which  follow 
the  inference  of  ultimate  fact  quoted  above.  The  Com¬ 
mission  introduces  its  treatment  of  them  as  follows: 

“Applicant  has  conceded  that  at  least  until  1933 
it  was  subject  to  the  controlling  influence  of  Bond 
and  Share.  To  sustain  the  burden  of  proving  that 
neither  its  management  nor  its  policies  are  subject 
to  the  direct  or  indirect  controlling  influence  of  Bond 
and  Share,  and  to  rebut  the  facts  indicating  such 
a  controlling  influence,  applicant  has  offered  evidence 
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tending  to  show  that  its  operating  policies  have  been 
carried  out  by  its  own  officers  and  directors  and 
frequently  vary  from  the  operating  policies  of  the 
acknowledged  subsidiaries  of  Bond  and  Share;  that 
it  has  had  some  conflict  with  Bond  and  Share  in 
pursuing  other  policies;  and  that,  in  recent  years, 
certain  of  the  indicia  of  control  have  been  elimi¬ 
nated.” 

The  additional  basic  facts  thus  introduced  (without 
here  elaborating  upon  their  significance)  are  as  follows: 

The  officers  and  directors  of  applicant  have  exercised 
independent  judgment  in  various  operating  policies.*  (The 
Commission  characterizes  this  undisputed  showing  as  an 
“independence  in  local  [sic.]  operating  matters”  which 
does  not  “negative  the  existence  of  control  or  controlling 
influence  by  Bond  and  Share.”  The  Commission  also 
adds  to  this  comment  upon  Petitioner’s  complete  inde¬ 
pendence  in  operating  matters  its  statement  that  “the 
operating  men  have  always  been  subject  to  the  direction 
and  supervision  of  officers  and  executive  committee  mem¬ 
bers  affiliated  with  Bond  and  Share.”  (This  is  not  a 
basic  fact  but  an  unwarranted  inference.) 

The  next  category  of  basic  facts  dealt  with  by  the 
Commission  and  of  vital  materiality  to  the  issue  in  the 
present  case  deals  with  a  current  attempt  by  Bond  and 
Share  to  exert  a  controlling  influence  over  Petitioner's 
policy  in  a  most  vital  matter,  which  attempt  failed  com¬ 
pletely.  Our  Argument  discusses  in  detail  these  facts 
and  their  true  significance.  The  Commission’s  finding 

*  There  is  no  evidence  or  finding  that  in  any  operating  policy  (except,  until 
192S-31,  in  fiscal  matters)  Applicant’s  independent  judgment  was  ever  subject 
to  any  influence  whatsoever  from  Bond  ^nd  Share.  The  differences  in 
operating  policies  arc  discussed  more  fully  in  the  Argument. 
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with  reference  to  them  which  minimizes  them  and  dis¬ 
regards  their  true  significance  is  quoted  in  the  footnote.* 
The  Commission’s  comment  upon  the  showing  thus 
dealt  with  is: 

“Upon  careful  consideration  of  the  record,  we  are 
unable  to  find  that  this  matter  was  the  subject  of 
any  substantial  controversy  between  applicant  [peti¬ 
tioner]  and  Bond  and  Share.” 


To  fortify  this  conclusion  the  Commission  refers  to  the 
following : 

The  resolutions  to  file  Petitioner’s  Application  under 
Section  2(a)  (S)  and  also  its  independent  Plan  under  Sec¬ 
tion  11(e)  of  the  Act  were  adopted  by  unanimous  vote  of  its 
board  without  recorded  dissent  by  Groesbeck  or  Farrar. 
It  is  questionable  “whether  there  is  any  material 

*  “Applicant  has  offered  some  evidence  to  show  that  the  filing  of  a  plan 
by  applicant  under  Section  11  (e)  of  the  Act  was  effected  in  the  face  of 
contrary  suggestions  by  Groesbeck  and  other  members  of  the  Bond  and 
Share  management.  Counsel  for  applicant  contends  that  this  evidence  and 
the  inclusion  of  applicant's  system  by  Bond  and  Share  in  its  own  integration 
plans  show  a  sharp  conflict  in  an  important  matter  of  policy  with  respect  to 
which  Bond  and  Share  was  unable  to  exert  any  controlling  influence.  A 
good  deal  of  emphasis  has  been  placed  on  this  point  by  counsel,  both  in 
his  brief  and  in  argument  and  we  have  thought  it  appropriate  to  expand 
our  findings  in  this  respect.  The  facts  in  the  record  arc  as  follows:  In 
response  to  a  letter  written  in  August  1938  by  Mr.  Justice  Douglas,  then 
Chairman  of  this  Commission,  requesting  all  registered  holding  companies 
to  submit  suggestions,  even  though  they  might  be  tentative,  for  compliance 
with  Section  11  of  the  Act,  American  Gas  prepared  a  plan  to  be  filed  in 
connection  with  an  application  under  Section  11  (c)  while  Bond  and  Share 
proposed  to  submit  only  tentative  proposals  on  its  own  behalf.  It  appears 
that  in  October  1938,  at  a  conference  between  officers  of  Bond  and  Share 
and  officers  of  applicant,  the  president  of  Bond  and  Share  stated  his  belief 
that  it  would  be  unwise  to  submit  a  formal  plan  and  urged  American  Gas 
to  abandon  its  intention  of  filing  such  a  plan.  Tidd  and  the  other  American 
Gas  officers  who  were  present  expressed  their  conviction  that  the  filing  of 
a  plan  under  Section  11  (c)  was  a- sound  and  appropriate  course  for  American 
Gas  to  pursue  and  the  plan  was  thereafter  filed.  A  second  incident  in  con- 


16 


Statement  of  Case. 


difference  in  substance  between  the  Section  11  (e)  plan 
filed  by  applicant  and  the  tentative  plans  of  Bond  and 
Share  insofar  as  they  affect  applicant. ”* 

After  reciting  the  above  “findings”  of  additional  basic 
facts,  the  Commission  proceeds  to  its  second  and  final 
inference  of  ultimate  fact  which  it  states  as  follows 
(Petitioner’s  App.  58): 

“It  is  true  that  in  recent  years  the  number  of 
members  of  applicant ’s  board  and  executive  committee 
directly  affiliated  with  Bond  and  Share  has  been 
reduced,  and  Bond  and  Share  has  ceased  to  act  as 
fiscal  agent  in  the  management  of  applicant’s 
finances.01  We  have,  of  course,  given  weight  to  these 
facts,  but,  in  the  context  of  the  record  before  us, 
we  do  not  believe  that  applicant  has  demonstrated 
that  its  management  and  policies  have  ceased  to  be 
subject  to  a  controlling  influence  by  Bond  and  Share.” 

‘•61  Wc  have  pointed  out  that  applicant  has,  however,  retained  sub¬ 
stantially  the  same  banking  connections  originally  selected  for  it  by 
Rond  and  Share.” 

nection  with  applicant’s  11  (e)  plan  occurred  at  a  meeting  of  applicant’s 
executive  committee  in  November  1939,  about  a  year  after  the  plan  had 
been  filed.  At  this  meeting,  Grocsbcck  suggested  that  it  might  be  wise  for 
applicant  to  withdraw  its  Section  11  (c)  plan  and,  like  most  of  the  other 
holding  companies,  file  only  an  informal  plan.  Mr.  Ballard,  who  had  been 
retained  as  counsel  to  applicant  in  both  the  Section  2  (a)  (8)  and  Section  11 
proceedings,  was  present  and  was  asked  to  express  his  opinion  on  Grocsbeck’s 
suggestion.  After  he  had  expressed  his  opinion  that  it  had  not  been  a 
mistake  for  applicant  to  file  its  Section  11  (c)  plan  and  that,  even  though 
tjhat  question  might  be  debated,  it  would  be  a  serious  mistake  to  attempt  to 
withdraw  the  plan,  Grocsbcck  no  longer  pressed  his  suggestion”  (Petitioner’s 
App.  56). 

*  This  finding  is,  wc  believe,  contrary  to  the  record.  It  also  overlooks  the 
fact  that  the  vital  importance  of  the  question  here  involved  is  not  what  Bond 
and  Share  may  propose  but  “the  determination  which  the  Commission  may 
make  in  the  Section  11  proceeding  pending  against  Bond  and  Share”  if 
Applicant  is  held  a  subsidiary  of  Bond  and  Share  and  thus  required  to  have 
jits  integration  problem  dealt  with  in  that  proceeding  and  as  a  part  of  the 
vastly  more  complicated  problem  there  involved. 
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STATUTES  INVOLVED. 

Section  2(a)(8)  of  the  Public  Utility  Holding  Company 
Act  of  1935  (49  Stat.  804;  U.  S.  C.  Title  15,  Section  79b), 
provides  as  follows: 

“Sec.  2.  (a)  When  used  in  this  title,  unless  the 
context  otherwise  requires —  *  *  * 

“(8)  ‘Subsidiary  company’  of  a  specified  holding 
company  means — 

(A)  any  company  10  per  centum  or  more  of  the 
outstanding  voting  securities  of  which  are  directly 
or  indirectly  owned,  controlled,  or  held  with  power 
to  vote,  by  such  holding  company  (or  by  a  com¬ 
pany  that  is  a  subsidiary  company  of  such  holding 
company  by  virtue  of  this  clause  or  clause  (B)), 
unless  the  Commission,  as  hereinafter  provided,  by 
order  declares  such  company  not  to  be  a  subsidiary 
company  of  such  holding  company;  and 

(B)  any  person  the  management  or  policies  of 
which  the  Commission,  after  notice  and  opportunity 
for  hearing,  determines  to  be  subject  to  a  con¬ 
trolling  influence,  directly  or  indirectly,  by  such 
holding  company  (either  alone  or  pursuant  to  an 
arrangement  or  understanding  with  one  or  more 
other  persons)  so  as  to  make  it  necessary  or  ap¬ 
propriate  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers  that  such  person  be 
subject  to  the  obligations,  duties,  and  liabilities 
imposed  in  this  title  upon  subsidiary  companies  of 
holding  companies. 

The  Commission,  upon  application,  shall  by  order 
declare  that  a  company  is  not  a  subsidiary  company 
of  a  specified  holding  company  under  clause  (A)  if 
the  Commission  finds  that  (i)  the  applicant  is  not 
controlled,  directly  or  indirectly,  by  such  holding 
company  (either  alone  or  pursuant  to  an  arrange- 
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ment  or  understanding  with  one  or  more  other  per¬ 
sons)  either  through  one  or  more  intermediary  per¬ 
sons  or  by  any  means  or  device  whatsoever,  (ii)  the 
applicant  is  not  an  intermediary  company  through 
which  such  control  of  another  company  is  exercised, 
and  (iii)  the  management  or  policies  of  the  applicant 
are  not  subject  to  a  controlling  influence,  directly  or 
indirectly,  by  such  holding  company  (either  alone  or 
pursuant  to  an  arrangement  or  understanding  with 
one  or  more  other  persons)  so  as  to  make  it  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers  that  the  appli¬ 
cant  be  subject  to  the  obligations,  duties,  and  liabili¬ 
ties  imposed  in  this  title  upon  subsidiary  companies 
of  holding  companies.  The  filing  of  an  application 
hereunder  in  good  faith  shall  exempt  the  applicant 
from  any  obligation,  duty,  or  liability  imposed  in 
this  title  upon  the  applicant  as  a  subsidiary  company 
of  such  specified  holding  company  until  the  Commis¬ 
sion  has  acted  upon  such  application.  Within  a 
reasonable  time  after  the  receipt  of  any  application 
hereunder,  the  Commission  shall  enter  an  order 
granting,  or,  after  notice  and  opportunity  for  hearing, 
denying  or  otherwise  disposing  of,  such  application. 
As  a  condition  to  the  entry  of,  and  as  a  part  of,  any 
order  granting  such  application,  the  Commission 
may  require  the  applicant  to  apply  periodically  for  a 
renewal  of  such  order  and  to  file  such  periodic  or 
special  reports  regarding  the  affiliations  or  inter¬ 
corporate  relationships  of  the  applicant  as  the  Com¬ 
mission  may  find  necessary  or  appropriate  to  enable 
it  to  determine  whether  in  the  case  of  the  applicant 
the  conditions  specified  in  clauses  (i),  (ii),  and  (iii) 
are  satisfied  during  the  period  for  which  such  order 
is  effective.  The  Commission,  upon  its  own  motion 
or  upon  application,  shall  revoke  the  order  declaring 
such  company  not  to  be  a  subsidiary  company  when- 


Statutes  Involved. 


19 


ever  in  its  judgment  any  condition  specified  in  clause 
(i),  (ii),  or  (iii)  is  not  satisfied  in  the  case  of  such 
company,  or  modify  the  terms  of  such  order  when¬ 
ever  in  its  judgment  such  modification  is  necessary 
to  ensure  that  in  the  case  of  such  company  the  con¬ 
ditions  specified  in  clauses  (i),  (ii),  and  (iii)  are 
satisfied  during  the  period  for  which  such  order  is 
effective.  Any  action  of  the  Commission  under  the 
preceding  sentence  shall  be  by  order.  Any  applica¬ 
tion  under  this  paragraph  may  be  made  by  the  hold¬ 
ing  company  or  the  company  in  respect  of  which 
the  order  is  to  be  entered,  but  as  used  in  this  para¬ 
graph  the  term  ‘applicant’  means  only  the  company 
in  respect  of  which  the  order  is  to  be  entered.” 

While  Section  24(a)  of  the  Act,  which  provides  for 
the  judicial  review  of  orders  of  the  Commission,  was  not 
involved  in  the  issue  before  the  Commission,  it  is,  for 
the  convenience  of  the  Court,  set  forth  in  full  in  the 
footnote.* 

*  “See.  24.  (a)  Any  person  or  party  aggrieved  by  an  order  issued  by  the 
Commission  under  this  title  may  obtain  a  review  of  such  order  in  the 
circuit  court  of  appeals  of  the  United  States  within  any  circuit  wherein 
such  person  resides  or  has  his  principal  place  of  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia,  by  filing  in  such  court, 
within  sixty  days  after  the  entry  of  such  order,  a  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set  aside  in  whole  or  in 
part.  A  copy  of  such  petition  shall  be  forthwith  served  upon  any  member 
of  the  Commission,  or  upon  any  officer  thereof  designated  by  the  Commis¬ 
sion  for  that  purpose,  and  thereupon  the  Commission  shall  certify  and  file 
in  the  court  a  transcript  of  the  record  upon  which  the  order  complained 
of  was  entered.  Upon  the  filing  of  such  transcript  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in  whole 
or  in  part.  No  objection  to  the  order  of  the  Commission  shall  be  considered 
by  the  court  unless  such  objection  shall  have  been  urged  before  the  Com¬ 
mission  or  unless  there  were  reasonable  grounds  for  failure  so  to  do.  The 
findings  of  the  Commission  as  to  the  facts,  if  supported  by  substantial  evi- 
dencc,  shall  be  conclusive.  If  application  is  made  to  the  court  for  leave  to 
adduce  additional  evidence,  and  it  is  shown  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and  that  there  were  reasonable 
grounds  for  failure  to  adduce  such  evidence  in  the  proceeding  before  the 
Commission,  the  court  may  order  such  additional  evidence  to  be  taken  before 
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STATEMENT  OF  POINTS. 

1.  The  Commission’s  Findings,  Opinion  and  Order  are 
directly  contrary  to  the  only  direct  evidence  of  the  present 
nature  and  measure  of  the  influence  of  Bond  and  Share 
over  the  management  and  policies  of  American  Gas.  Such 
evidence  is  direct,  substantial  and  uncontradicted  and 
establishes  that  neither  the  management  nor  the  policies 
of  American  Gas  are  presently  subject  to  a  controlling 
influence  bv  Bond  and  Share. 

m 

2.  The  Commission’s  conclusion  that  “the  facts  set  out 
above  (i.  e.  the  Commission’s  findings  of  basic  facts) 
show  past  relationships  between  applicant  (American 
Gas)  and  Bond  and  Share  which  clearly  ‘have  resulted  in 
a  personnel  and  tradition’  which  make  applicant  re¬ 
sponsive  to  Bond  and  Share’s  desires  ( cf .  H.  M.  Byllesbv 
&  Co.,  6  S.  E.  C.  639,  653  (1940))”  is  a  finding  by  in¬ 
ference  of  an  ultimate  fact  which  bears  no  rational  or 
coherent  relationship  to  the  basic  facts  from  which  it  is 
inferred. 

3.  In  numerous  instances  the  Commission’s  findings  of 
basic  facts  are  partial  and  ignore  or  minimize  proven  and 
uncontradicted  items  of  fact  which  bear  upon  and  should 
be  a  part  of  a  full  recounting  of  basic  facts,  which  full 
recounting  would  serve  to  still  further  remove  any  rational 
and  coherent  relationship  between  such  basic  facts  and 

the  Commission  and  to  be  adduced  upon  the  hearing  in  such  manner  and 
upon  such  terms  and  conditions  as  to  the  court  may  seem  proper.  The 
Commission  may  modify  its  findings  as  to  the  facts  by  reason  of  the  addi¬ 
tional  evidence  so  taken,  and  it  shall  file  with  the  court  such  modified  or 
new  findings,  which,  if  supported  by  substantial  evidence,  shall  be  conclusive, 
and  its  recommendation,  if  any,  for  the  modification  or  setting  aside  of 
the  original  order.  The  judgment  and  decree  of  the  court  affirming,  modify¬ 
ing,  or  setting  aside,  in  whole  or  in  part,  any  such  order  of  the  Commission 
shall  be  final,  subject  to  review  by  the  Supreme  Court  of  the  United  States 
upon  certiorari  or  certification  as  provided  in  sections  239  and  240  of  the 
Judicial  Code,  as  amended  (U.  S.  C.,  title  2S,  secs.  346  and  347).”  (Italics 
supplied.) 
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the  ultimate  facts  which  the  Commission  has  inferred 
therefrom. 

4.  For  all  of  the  foregoing  reasons,  the  Findings,  Opin¬ 
ion  and  Order  of  the  Commission  are  contrary  to  the  law 
and  the  evidence,  are  not  supported  by  substantial  evi¬ 
dence  and  should  be  set  aside  by  your  Honorable  Court. 


SUMMARY  OF  ARGUMENT. 

The  controlling  issue  before  the  Commission  was 
whether  the  management  or  policies  of  Petitioner  are  or 
are  not  subject  to  a  controlling  influence  by  Bond  and 
Share. 

A  situation  under  which  the  management  or  policies  of 
one  company  may  properly  be  held  to  be  subject  to  the 
controlling  influence  of  another  company  may  change 
as  facts  and  circumstances  change  with  the  passage  of 
time. 

The  issue  is  to  be  determined  as  of  the  present  time 
(the  time  of  the  inquiry).  The  Commission  had  an 
affirmative  duty  under  Section  2(a)(8)  of  the  Act  to 
make  such  finding  upon  this  issue  as  was  supported  by 
substantial  evidence  adduced  at  the  hearings.  If  upon 
review  it  appears  that  the  Commission’s  findings  are 
“not  supported  by  substantial  evidence”  ( ef .  Section 
24(a)  of  the  Act),  then  such  findings  and  the  order  based 
thereon  should  be  set  aside. 

The  Commission’s  findings  include  both  categories  of 
findings  contemplated  by  the  “substantial  evidence  rule,” 
as  elucidated  by  this  Court  in  the  Saginaw  Broadcasting 
Company  case  and  the  Tri-State  Broadcasting  Company 
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case,*  viz.,  (1)  numerous  findings  of  basic  fact  and  (2) 
a  single  inferential  finding  of  ultimate  fact  couched  in 
language  evidently  deemed  by  the  Commission  to  para¬ 
phrase  the  language  of  the  statute  and  stated  as  follows: 

“We  believe,  however,  that  the  facts  set  out  above 
show  past  relationships  between  applicant  [Petitioner] 
and  Bond  and  Share  which  clearly  ‘have  resulted  in 
a  personnel  and  tradition’  which  make  applicant 
[Petitioner]  responsive  to  Bond  and  Share's  desires.” 

This  inferential  finding,  based  entirely  upon  “past 
relationships,”  is  directly  contrary  to  the  showing  of 
substantial,  direct,  contemporaneous  and  uncontradicted 
evidence  dealing  with  the  present  situation.  This  evi¬ 
dence  shows  that  Petitioner’s  affairs  are  conducted  with¬ 
out  supervision  by  or  consultation  with  Bond  and  Share 
in  any  matter  within  the  entire  field  of  management  and 
policies.  It  also  shows  that  Bond  and  Share  has  cur¬ 
rently  attempted  to  exert  its  influence  to  control  the 
policy  of  American  Gas  in  the  vital  matter  of  the  course 
to  be  pursued  by  American  Gas  under  Section  11  of  the 
Act  and  that  this  attempt  failed  utterly.  Thus  the  record 
establishes  by  substantial  evidence  that  whatever  may  be 
the  influence  of  Bond  and  Share  over  the  management  or 
policies  of  American  Gas,  that  influence  has  been  put 
to  the  test  and  found  impotent  to  control.  The  Com¬ 
mission’s  finding  to  the  contrary  is  thus  not  only  not 
supported  by  substantial  evidence  but  is  directly  con¬ 
trary  to  the  showing  of  such  substantial  evidence  and 
should  therefore  be  set  aside. 

The  Commission’s  inferential  finding  of  ultimate  fact 
based  entirely  on  “past  relationships”  must  fall  before 
this  contrary  showing  of  the  substantial  evidence  of  the 

*  Saginaw  Broadcasting  Co.  v.  Federal  Communications  Commission,  68 
App.  D.  C.  282,  96  F.  2d  554  (1938),  cert.  den.  305  U.  S.  613;  Tri-State 
Broadcasting  Co.  v.  F.  C.  C.,  68  App.  D.  C  292,  96  F.  2d  564  (1938). 
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contemporaneous  situation  and  this  would  be  the  case 
even  though  there  were  a  “rational  or  coherent  relation¬ 
ship  between  the  basic  facts  and”  the  inferential  finding 
of  ultimate  fact. 

But  a  detailed  examination  of  all  of  the  basic  facts 
relied  on  by  the  Commission  to  support  its  inference 
shows  that  such  inference  does  not  rationally  or  coherently 
flow  from  those  basic  facts,  all  of  which  are  analyzed  and 
discussed  in  detail  in  the  body  of  Petitioner’s  Argument. 

The  present  case  is  unlike  any  other  “control”  case 
which  has  come  before  the  Commission  in  that  it  is  the 
only  case  in  which  there  is  direct  and  substantial  evidence 
of  a  conflict  of  policy,  an  attempt  by  the  alleged  parent 
to  exert  an  influence  on  the  alleged  subsidiary  to  control 
it  in  such  policy  matter,  and  the  complete  failure  of  such 
attempt. 

The  argmnent  thus  leads  to  the  conclusion  that  the 
findings  of  the  Commission  are  not  “supported  by  sub¬ 
stantial  evidence”  and  should  therefore  be  set  aside  by 
this  Court. 


ARGUMENT. 

I.  The  Statutory  Issue  Under  the  Act. 

Inasmuch  as  more  than  10  per  cent,  (viz.,  H1/*  per 
cent.)  of  Petitioner’s  voting  securities  are  owned  by 
Bond  and  Share,  Petitioner  is  presumed  to  be  a  “sub¬ 
sidiary”  of  Bond  and  Share,  within  the  meaning  of  the 
Act.  But  Petitioner  is  not  such  a  subsidiary,  and  is  en¬ 
titled  to  a  declaration  by  the  Commission  to  that  effect  if, 
upon  application  and  hearings,  the  Commission  makes 
the  three  findings  described  in  clauses  (i),  (ii)  and  (iii) 
of  Sec.  2(a)(8)  of  the  Act  which  are  set  forth  on  pp.  17, 18 
of  this  brief. 
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The  question  posed  under  clause  (iii)  is  the  only 
one  here  directly  involved  and  upon  the  sound  answer  to 
the  question  the  fate  of  Petitioner’s  application  to  the 
Commission  and  of  its  present  petition  for  review  depends. 


The  three  clauses  (i),  (ii)  and  (iii)  are  linked  with 
the  conjunction  “and.’'’  “Controlling  influence  over 
management  or  policies”  is  concededly  something  less 
thah  control.  If  Petitioner  is  not  subject  to  such  “con¬ 
trolling  influence”  by  Bond  and  Share,  a  fortiori ,  it  is 
notj  under  clause  (i),  controlled  by  Bond  and  Share;  and 
in  such  case,  it  could  not  be,  under  clause  (ii),  “an  inter¬ 
mediary  company  through  which  such  control  of  another 
company  is  exercised”  by  Bond  and  Share. 


The  case  turns  upon  the  single  question  of  whether,  upon 
the  record  in  the  proceeding  before  the  Commission,  Peti¬ 
tioner  was  or  was  not  entitled  to  a  finding  that  its  “man¬ 
agement  or  policies  *  *  *  are  not  subject  to  a  con¬ 

trolling  influence”  by  Bond  and  Share,  and  thus  to  a 
declaration  bv  the  Commission  that  it  is  not  a  subsidiarv 
of  Bond  and  Share  within  the  meaning  of  the  Act. 

The  burden  of  proof,  in  the  sense  of  the  burden  of 
establishing  by  substantial  evidence  the  basis  for  this 
negative  finding,  was  on  Petitioner  as  the  applicant  before 
the  Commission.  But,  when  the  record  was  made,  the  Com¬ 
mission  had  a  duty  to  make  that  finding,  if  that  was  the 
proper  finding  upon  the  record.  The  Act  says  that  in  such 
event  the  Commission  “shall  by  order  declare  that  the 
company  is  not  a  subsidiary  company  of  a  specified  holding 
company.”  The  Commission  has  an  affirmative  duty  to 
act  and  its  action  must  be  that  which  the  record  calls  for. 
It  cannot  disregard  the  record  or  refuse  to  act  simply 
through  a  failure  to  be  convinced  by  substantial  and  un¬ 
contradicted  evidence. 
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Section  24(a)  of  the  Public  Utility  Holding  Company 
Act  provides  (as  do  almost  all  Federal  statutes  creating 
administrative  bodies)  that  “the  findings  of  the  Com¬ 
mission  as  to  the  facts,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive.”  This  Court,  as  well  as  all 
other  Federal  Courts,  has  recognized  the  converse  which 
is  implied  in  such  a  provision,  i.  e.,  that  the  findings  of  the 
Commission  if  they  are  not  supported  by  substantial 
evidence  must  fall.  Furthermore,  as  pointed  out  by  this 
Court  in  Saginaw  Broadcasting  Co.  v.  Federal  Communi¬ 
cations  Commission,  68  App.  D.  C.  282,  96  F.  2d  554 
(1938),  cert.  den.  305  U.  S.  613,  the  “substantial  evidence 
rule”  involves  the  following  process  on  the  part  of  an 
administrative  commission  (96  F.  (2d)  at  page  560) : 

“(1)  evidence  must  be  taken  and  weighed,  both  as  to 
its  accuracy  and  credibility;  (2)  from  attentive  con¬ 
sideration  of  this  evidence  a  determination  of  facts 
of  a  basic  or  underlying  nature  must  be  reached; 
(3)  from  these  basic  facts  the  ultimate  facts,  usually 
in  the  language  of  the  statute,  are  to  be  inferred, 
or  not,  as  the  case  may  be;  (4)  from  this  finding  the 
decision  will  follow  by  the  application  of  the  statu¬ 
tory  criterion. 

* 

#*##*#* 

*  *  *  findings  of  fact,  to  be  sufficient  to  support  an 

order,  must  include  what  have  been  above  described 

as  the  basic  facts  from  which  the  ultimate  facts  in 

the  terms  of  the  statutory  criterion  are  inferred.” 

•> 

In  developing  and  elucidating  this  rule  in  T ri-State  Broad¬ 
casting  Co.  v.  F.  C.  C.,  68  App.  D.  C.  292,  96  F.  2d  564 
(1938),  this  Court  added  at  96  F.  (2d)  p.  567: 

“*  *  *  the  court  in  the  Saginaw  Broadcasting 

Company  Case  pointed  out  not  only  that  the  basic 
facts  to  be  found  by  the  Commission  must  be  reached 
from  the  evidence,  but  that  ‘from  these  basic  facts 
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the  ultimate  facts,  usually  in  the  language  of  the 
statute,  are  to  be  inferred,  or  not,  as  the  case  may 
be  #  *  *’  and  that  ‘from  this  finding  the  decision 

will  follow  by  the  application  of  the  statutory  crite¬ 
rion.  ’  By  the  word  ‘inferred’  is  meant  that  there 
shall  be  some  rational  or  coherent  relationship  be¬ 
tween  the  basic  facts  and  the  ultimate  facts,  that  the 
latter  shall  flow  logically  from  the  former.  It  was 
not  the  will  of  Congress  as  expressed  in  the  statute 
that  orders  should  be  based  upon  ultimate  facts 
which  bear  no  rational  relationship  to  the  basic  facts 
shown  by  the  evidence.” 

In  “taking  and  weighing”  the  evidence  as  required  by 
the  substantial  evidence  rule  “facts  and  circumstances 
which  ought  to  be  considered  must  not  be  excluded” 
( Morgan  v.  XJ.  S.,  29S  I’.  S.  46S,  4S0),  and  the  Commission 
is  not  at  liberty  to  disregard  substantial  evidence  which 
is  tmcontradicted.  These  underlying  principles,  which  are 
clearly  set  forth  in  the  decisions  of  this  Court,  are  the 
criteria  by  which  the  Commission’s  action  in  this  case  is 
to  be  judged.  Petitioner  believes  and  will  contend  that 
the  Commission’s  findings,  inferences  and  conclusions  in 
this  case,  measured  by  these  standards,  cannot  be  sus¬ 
tained  and  that  on  the  record  it  was  the  Commission’s 
affirmative  duty  to  grant  the  Petitioner’s  application. 

Furthermore,  the  controlling  issue  of  law  and  fact,  viz., 
whether  or  not  the  management  or  policies  of  Petitioner 
are  subject  to  the  controlling  influence  of  Bond  and  Share, 
is  to  be  decided  as  of  the  present  time  ( i .  e.,  the  time  of 
the  inquiry).  Situations  and  relationships  of  the  kind 
here  dealt  with  may  and  do  change.  The  Act  recognizes 
this  in  the  provisions  in  the  latter  part  of  Section  2(a)(8) 
which  authorize  the  Commission  to  condition  an  order 
granting  an  application  for  a  declaration  of  a  non-sub¬ 
sidiary  status  by  requirements  for  periodical  renewal  of 
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the  application  and  requirements  that  applicant  file 
periodic  or  special  reports  regarding  its  “affiliations  or 
intercorporate  relationships  *  *  *”  to  enable  the  Com¬ 
mission  “to  determine  whether  in  the  case  of  the  applicant 
the  conditions  specified  in  clauses  (i),  (ii),  and  (iii)  are 
satisfied  during  the  period  for  which  such  order  is  effec¬ 
tive.  ”  And  the  Commission  is  expressly  given  the  power 
later  to  modify  or  revoke  an  order  declaring  a  non-sub¬ 
sidiary  status.  These  provisions  exclude  any  possibility 
of  such  an  arbitrary  principle  as  “once  a  subsidiary,  al¬ 
ways  a  subsidiary.” 

The  Commission  likewise  recognizes  that  situations  and 
relationships  of  this  kind  are  subject  to  change  for  it 
says,  after  a  lengthy  review  of  past  history  commencing 
with  the  original  organization  of  Petitioner,  “We  agree 
with  applicant  that  this  history  is  relevant  only  insofar 
as  it  casts  light  on  the  status  of  applicant  at  the  present 
time/'*  (Italics  supplied). 

This  changeable  nature  of  intercorporate  relationships 
of  the  type  here  involved  is  of  greater  importance  where, 
as  in  the  present  case,  the  issue  turns  upon  the  existence 
of  “a  controlling  influence”  rather  than  upon  the  existence 
of  ‘  ‘  control.  ”  “  Control ’ J  suggests  an  absolute  power  in  the 
dominant  corporation.  The  most  usual  and  typical  in¬ 
stance  of  “control”  is  where  one  corporation  owns  a 
majority  of  the  voting  stock  of  another  and  can,  without 
let  or  hindrance,  elect  a  majority  of  its  board.  Such  a 
relationship  can  change  or  cease  to  exist  only  with  a 
change  in  stock  ownership.  By  contrast,  Congress,  by  the 
phrase  “controlling  influence”  is  uniformly  understood  to 
have  meant  something  less  than  “control”;  something 
less  than  a  majority  voting  power. 

*  We  believe  that  the  Commission,  while  announcing  this  essential  princi¬ 
ple,  actually  lost  sight  of  it  almost  completely  in  its  discussion  of  the  evi¬ 
dence  in  its  ultimate  inferential  findings  and  in  its  denial  of  Petitioner’s 
application. 
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Thus  the  Commission  in  its  Findings  in  the  present  case 
quotes  its  earlier  interpretation  in  the  Byllesby  case,*  viz. 
(Petitioner’s  App.  48): 

‘‘It  seems  clear  that  Congress  mean  by  the  term 
‘controlling  influence’  something  less  in  the  form  of 
influence  over  the  management  and  policies  of  a  com¬ 
pany,  than  ‘control’  of  a  company.” 

And  in  commenting  upon  its  first  inferential  finding  of 
ultimate  fact  (inferred  from  applicant’s  past  history)  to 
the  effect  that  “past  relationships  *  *  *  ‘have  resulted 
in  a  personnel  and  tradition’  which  make  applicant  re¬ 
sponsive  to  Bond  and  Share’s  desires,”  the  Commission 
quotes  the  statement  from  the  decision  of  the  New  York 
Court  of  Appeals  in  Globe  Woolen  Co.  v.  Utica  Gas  and 
Electric  Co.,  224  X.  Y.  483,  121  X.  E.  378,  379  (1018) 
(Petitioner’s  App.  54): 

“A  dominating  influence  may  be  exerted  in  other  ways 
than  by  a  vote.” 

Thus  all  recognize  that  facts  and  relationships  which 
mav  or  mav  not  exist  and  which  may  or  mav  not  lead  to 
a  controlling  influence  are  concerned  with  matters  other 
than  stock  voting  power  and,  as  these  situations  are 
likewise  recognized  as  subject  to  change,  they  may  change 
Without  change  in  relative  voting  power. 

II.  The  Nature  of  the  Commission’s  Basic  Error. 

Concededly,  at  the  formation  of  American  Gas  in  1906 
and  thence  so  long  as  Bond  and  Share  acted  as  its  fiscal 
a^ent,  Bond  and  Share  had  such  an  influence  in  the  affairs 
of  American  Gas  as  could  properly  have  been  called  a 
“controlling  influence”  over  its  “management  or  policies” 
had  the  Act  been  in  effect  in  those  years.  Control  of  the 

*H.  M.  Byllesby  &  Company,  6  S  E.  C.  639,  653  (1940). 
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purse  string  carries  with  it,  in  all  human  relationships,  a 
powerful  and  far-reaching  influence.  One  who  controls 
the  capital  financing  of  a  corporation  may  clearly  be 
said  to  have  a  controlling  influence  over  its  management 
or  policies.  That  influence  Bond  and  Share  assumed 
at  the  formation  of  American  Gas  for  American  Gas  (or 
more  exactly,  its  predecessor,  Electric  Company  of 
America)  was  in  financial  difficulties.  It  had  no  credit 
of  its  own  and  came  or  was  brought  to  Bond  and 
Share  to  obtain  that  vital  necessity  to  its  corporate 
life.  But  as  it  grew  and  prospered  through  its  first 
two  decades,  under  the  management  of  its  own  (not 
Bond  and  Share’s)  management  staff,  it  developed  an 
established  credit  of  its  own.  Certain  it  is  that  since 
1928,  when  for  the  last  time  Bond  and  Share  acted  as 
fiscal  agent  in  the  placing  of  an  American  Gas  issue, 
the  credit  of  American  Gas  has  stood  forth  established, 
adequate  and  publicly  recognized.  Since  then  there  has 
been  nothing  that  Bond  and  Share  need  or  could  add  to 
the  credit  standing  of  American  Gas.  And  in  the  subse¬ 
quent  years,  American  Gas  has  carried  through  $250,- 
000,000  of  capital  financing  without  consultation  with, 
services  by,  or  compensation  to  Bond  and  Share.  There 
was  (as  mentioned  in  the  Statement  of  the  Case),  a 
lessening  amount  of  carry-over  work  done  by  Bond  and 
Share  in  connection  with  customer  ownership  campaigns 
of  American  Gas  subsidiaries  which  had  been  inaugurated 
under  Bond  and  Share  advice  and  direction  prior  to  192S. 
But  this  ceased  entirely  by  the  end  of  1931.  That  high 
degree  of  influence  which  goes  with  the  control  of  purse 
strings  and  which  had  resided  in  Bond  and  Share  from 
Petitioner’s  formation  in  1906  disappeared  completely  in 
192S-31,  when  the  source  from  which  that  influence  flowed 
disappeared.  Thus  we  have  a  company  which  in  all 
matters  of  management  and  policy  (except  those  involved 
in  capital  financing)  had  always  been  independent,  achiev- 
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ing  full  independence  through  complete  assumption  of 
its  own  fiscal  and  financial  matters  in  1928-31. 

Seven  years  later  w'hen  that  company  filed  its  applica¬ 
tion  for  a  declaration  of  a  non-subsidiary  status  the 
question  before  the  Commission  was  whether  at  that 
time  its  management  or  policies  were  subject  to  the  con¬ 
trolling  influence  of  Bond  and  Share.  Petitioner  in  that 
proceeding  knew  that  it  faced  the  sometimes  difficult 
task  of  proving  a  present  negative.  But  because  of  al¬ 
most  unique  facts  which  distinguish  this  case  from  any 
other  “control”  case  with  which  we  are  familiar,  Peti¬ 
tioner  was  able  to  and  did  establish  that  present  nega¬ 
tive  fact  bv  substantial  and  uncontradicted  evidence. 
The  basic  error  into  which  the  Commission  fell  "was  that 
it  minimized  or  brushed  aside  the  substantial  and  un¬ 
contradicted  direct  evidence  of  the  present  situation 
which,  we  submit,  required  the  present  negative  finding, 
and  instead  based  its  contrary  finding  upon  inferences 
from  “past  relationships”  which  in  themselves  w’ere  not 
warranted  by  the  basic  facts  and  which  were  completely 
refuted  by  substantial,  direct  and  uncontradicted  evi¬ 
dence  of  the  actual  present  situation. 

With  the  utmost  respect,  it  has  seemed  to  Petitioner 
that  the  Commission  went  at  the  case  the  wrong  end 
first  because  this  fitted  in  with  the  preparation  which 
had  been  made  and  was  presented  by  its  own  staff  and 
counsel.  That  preparation  and  presentation  was  based 
entirely  on  past  history.  All  of  the  proof  of  the  present 
situation  was  developed  and  presented  by  Petitioner.  But 
the  “thinking”  of  the  staff  and  of  Commission  counsel  was 
already  set  and  the  Commission,  by  adopting  that 
“thinking,”  fell  into  fatal  error.  Instead  of  reaching  and 
pronouncing  the  one  conclusion  which  all  of  the  evidence 
of  the  present  situation  supported  and  compelled,  it  dis¬ 
regarded  that  evidence  by  minimizing  it  or  brushing  it 
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aside  and  indulged,  as  of  the  present,  an  unwarranted 

inference  from  ancient  history  in  the  teetli  of  direct  cur- 

* 

rent  proof  to  the  contrary.  It  is  thus  that  the  Commis¬ 
sion,  by  disregard  of  the  substantial  evidence  rule  fell  into 
fatal  error  and  issued  an  order  which  should  be  set  aside 
and  reversed. 

We  will  proceed  now  to  examine  under  the  next  two 
headings  of  our  Argument,  first,  the  uncontradicted  direct 
evidence  of  the  present  situation,  and,  second,  the  his¬ 
torical  facts  and  the  Commission's  unwarranted  infer¬ 
ences  from  them. 

III.  All  of  the  Direct  Contemporary  Evidence,  Which  is 
Substantial  and  Uncontradicted,  Shows  That  Neither  the 
Management  Nor  the  Policies  of  American  Gas  Are  Pres¬ 
ently  Subject  to  a  Controlling  Influence  of  Bond  and  Share. 

The  use  of  the  word  “policies"  adds  something  to  the 
word  “management."  Without  attempting  to  draw  a 
sharp  line  between  the  meaning  of  the  two  words,  it  is 
plain  that,  taken  together,  they  cover  all  that  a  corpora¬ 
tion  does,  whether  current  and  recurring,  developmental 
or  the  kind  of  a  problem  of  crucial  policy  that  arises 
once  in  a  lifetime. 

As  to  matters  falling  into  all  of  these  categories,  there 
is  affirmative  evidence  of  present  lack  of  influence,  con¬ 
trolling  or  otherwise,  by  Bond  and  Share.  We  have  said 
more  than  once  the  American  Gas  has  alwavs  had  its 
own  managerial  and  technical  staff  completely  independent 
of  Bond  and  Share  and  that  it  has  never  (except, 
for  a  time,  as  to  financing)  received  advice  or  services 
from  the  Bond  and  Share  staff,  or  Ebasco,  and  does  not 
do  so  today.  This  is  not  disputed.  American  Gas  proper¬ 
ties  and  techniques  present  a  sharp  contrast  to  those  of 
the  Bond  and  Share  system  no  matter  in  what  aspect 
they  are  compared.  In  the  footnote  we  summarize  (in  the 
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language  of  our  XITIth  Request  to  the  Commission,  Tr. 
Doe.  No.  1G4,  p.  15)  many  of  these  important  contrasts 
which  are  established  by  Petitioner’s  evidence.* 

'•‘  American  Gas  utilizes  large  units  and  high  pressures  and  temperatures  in 
its  generation  of  electric  energy  while  Bond  and  Share  tends  more  to  the  use 
of  small  units  and  lower  pressures  and  temperatures  (Petitioner’s  App.  104- 
106). 

American  Gas  utilizes  steel  in  its  transmission  line  construction  to  a  far 
greater  extent  than  Bond  and  Share  (Petitioner’s  App.  106,  107). 

American  Gas  uses  power  transformers  of  a  lower  insulation  or  voltage 
class  than  the  actual  operating  voltage  of  the  transmission  line  accompanied 
by  lightning  protection  equipment.  The  practice  on  Bond  and  Share  prop¬ 
erties  is  substantially  the  reverse,  those  companies  using  transformers  of  a 
voltage  or  insulation  rating  considerably  above  the  nominal  voltage  of  the 
system  ( Petitioner’s  App.  10S-110). 

tection  while  Bond  and  Share  properties  have  no  unified  practice  (Petitioner’s 

American  Gas  has  a  uniform  practice  on  all  of  its  properties  for  relay  pro- 
App.  109-111). 

American  Gas  has  a  system  of  standards  and  specifications  which  are  used 
regularly  by  all  of  its  operating  companies  in  the  course  of  their  operations. 
These  standards  and  specifications  cover  practices  in  distribution  standards, 
meter  standards,  safety  manuals,  material  and  methods  used  in  line  con¬ 
struction,  for  power  transformers,  power  and  control  cables,  etc.  In  many 
of  these  phases  Bond  and  Share  has  no  corresponding  practices  which  arc 
uniform  for  all  of  its  subsidiaries  (Petitioner’s  App.  113,  114). 

Companies  in  the  Bond  and  Share  group  are  divided  into  groups  with  a 
sponsor  for  each  group  who  acts  as  a  liaison  officer  between  the  local  com¬ 
panies  of  the  group  and  the  central  organization;  this  type  of  organization 
does  not  exist  in  the  American  Gas  group,  which  latter  company  and  its 
service  company  have  direct  contact  with  its  operating  subsidiaries  (Peti¬ 
tioner’s  App.  133,  134). 

It  has  been  the  policy  for  years  of  the  American  Gas  to  dispose  of  prop¬ 
erties  that  supply  utility  service  other  than  electric  service  while  there  are 
many  companies  in  the  Bond  and  Share  group  that  provide  gas  and  trans- 
poration  service.  In  1930,  98%  of  the  gross  revenue  of  the  American  Gas 
group  was  derived  from  electric  service  and  in  1939,  99%  of  the  gross  revenue 
was  from  electric  service.  Substantial  portions  of  the  revenue  of  the  sub¬ 
sidiaries  of  Bond  and  Share  are  derived  from  services  other  than  electric 
service  (Petitioner’s  App.  134,  192,  193). 

American  Gas  has  a  different  policy  with  respect  to  merchandizing  of 
electrical  appliances  from  that  of  the  Bond  and  Share  group. 

American  Gas  has  a  uniform  policy  with  respect  to  rural  electrification 
while  Bond  and  Share  has  no  such  uniform  policy. 

American  Gas  has  on  its  properties  universally  a  block  type  of  residence 
rate  and  uniform  rate  structure  for  commercial  and  large  power  consumers 
while  companies  in  the  Bond  and  Share  group  have  a  variety  of  types 
of  rates. 
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The  Commission’s  treatment  of  the  proven  and  un- 
contradieted  facts  summarized  in  the  footnote  is  as 
follows : 

“The  record  indicates  that  the  officers  and  directors 
of  applicant  have  exercised  an  independent  judgment 
in  matters  such  as  pressures  and  temperatures  used 
in  generation  of  electric  energy,  types  of  power  trans¬ 
formers  and  relay  protection,  formulation  of  uniform 
standards  and  specifications  and  certain  merchandis¬ 
ing  practices.  Those  matters,  however,  are  primarily 
of  local  concern  and,  to  some  extent,  the  differences 
between  applicant  and  the  acknowledged  Bond  and 
Share  subsidiaries  with  respect  to  certain  operating 
practices  appear  to  stem  from  variations  in  the  types 
of  territory  served  and  differences  in  the  load  factor.” 

This  cavalier  treatment  of  this  proof  of  lack  of  Bond 
and  Share  influence  in  these  fields  of  management  and 
policy  is  equivalent  to  a  disregard  of  it. 

With  the  utmost  respect,  we  submit  that  it  is  just 
wrong  to  say  that  the  matters  thus  offhandedly  referred 

American  Gas  furnishes  a  complete  advertising  service  to  its  subsidiaries 
while  Bond  and  Share  does  not  (Petitioner’s  App.  134-139). 

Bond  and  Share  furnished  supervisory  service  to  its  subsidiary  companies 
at  a  figure  higher  than  cost  until  1935  while  American  Gas  has  furnished 
such  service  to  its  subsidiaries  at  cost  since  1912  with  the  exception  of 
construction  engineering  sendee  which  it  has  furnished  at  cost  since  1932 
(Petitioner’s  App.  186,  187). 

American  Gas  has  a  different  depreciation  policy  for  its  subsidiaries  than 
Bond  and  Share  (Petitioner’s  App.  193-195). 

It  has  been  the  practice  of  American  Gas  to  retain  not  only  the  common 
stocks  but  substantial  amounts  of  the  bonds  and  preferred  stocks  of  its 
operating  subsidiaries  and,  while  it  has  made  substantial  reductions  in  its 
investments  in  its  subsidiaries  through  sales  of  bonds  and  preferred  stocks 
of  such  subsidiaries,  it  has  at  all  times  maintained  and  still  maintains  a 
substantial  investment  in  such  subsidiaries  represented  by  both  senior  securi¬ 
ties  and  common  stocks.  On  the  other  hand.  Bond  and  Share  and  its  sub¬ 
sidiary’  holding  companies  have  sold  all  or  the  major  portion  of  the  bonds 
and  preferred  stocks  of  operating  companies  acquired  by  them  (Petitioner’s 
App.  480). 
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to  i4are  primarily  of  local  concern.”  They  constitute  the 
whole  technique  of  the  power  industry.  Financing  is 
concerned  with  the  raising  of  capital  and  the  terms  upon 
which  it  is  contributed.  Of  at  least  equal  importance  is 
the  matter  of  how  that  capital  is  employed.  “Pressures 
and  temperatures,”  “types  of  power  transformers  and 
relay  protection,”  “standards  and  specifications,”  and 
“certain  merchandising  practices”  (including,  it  is  pre¬ 
sumed,  the  science  of  rate  structures)  are  the  things  that 
spell  success  or  failure  to  investors  and  control  the  quality , 
adequacy  and  cost  of  service  to  consumers  and  the  public. 

The  matter  of  acquisition  and  retention  in  the  system 
of  additional  properties  is  perhaps  a  slightly  different 
held.  Concededly,  all  of  the  principal  properties  con¬ 
stituting  Petitioner’s  system  were  acquired  during  the 
years  when  Bond  and  Share  was  acting  as  Petitioner’s 
fiscal  agent.  As  such  Bond  and  Share  undoubtedly  had 
a  good  deal  to  say  as  to  what  new  electric  companies 
should  be  acquired  and  kept  in  the  growing  system  be¬ 
cause  it  had  to  decide  how  (and  thus  whether)  the  ac¬ 
quisitions  could  be  acceptably  financed.  But  since  1928 
Bond  and  Share  has  been  out  of  that  aspect  (as  well  as 
all  other  aspects)  of  the  picture.  While  there  have  been 
no  important  new  property  acquisitions  since  1928,  the 
converse  and  equally  vital  question  of  alienation  of  prop¬ 
erties  has  arisen.  That  problem  has  been  forced  on  every 
holding  company  to  determine  in  its  own  best  interests  by 
Section  11  of  the  Act.  Petitioner’s  own  determination  of 
its  own  best  policy,  in  that  regard,  is  to  keep  all  of  its 
present  operating  electric  utility  subsidiaries  believing  and 
contending  that  they  meet  the  test  and  definitions  of  the 
Act.  It  has  filed  and  is  pressing  its  formal  Plan,  to  that 
effect,  under  Section  11(e)  of  the  Act.  Directly  in  the 
teeth  of  that  policy  Bond  and  Share  has  openly  advocated 
that  American  Gas  should  alienate  some  of  its  properties 
and  acquire  others  by  indulging  in  “changes  in  owner- 
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ship  of  property,  exchanges,  sales,  purchases,  and  so 
forth”*  as  between  itself  and  companies  in  the  Bond  and 
Share  system.  Thus  far  it  is  Petitioner’s  own  policy  and 
not  the  Bond  and  Share  policy  in  this  vitally  important 
matter  of  policy  that  has  prevailed.  In  fact,  Bond  and 
Share,  having  failed  in  its  attempt  to  influence  American 
Gas  to  adopt  the  Bond  and  Share  integration  policy  in 
place  of  its  own,  is  currently  seeking  to  have  the  Com¬ 
mission  help  it  to  accomplish  what  its  own  “influence” 
proved  powerless  to  accomplish. 

This  is  the  matter  in  which  there  was  a  direct  clash  of 
hostile  policies  as  between  Bond  and  Share  and  American 
Gas,  a  formidable  attempt  by  Bond  and  Share  to  exert 
a  controlling  influence  on  American  Gas  and  the  utter 
failure  of  that  attempt.  The  whole  matter  is  described 
in  essential  detail  by  Petitioner’s  Witness  Burehill,  one  of 
Petitioner’s  vice  presidents.  He  testified  that  Petitioner 
received  a  letter  sent  to  all  important  holding  companies 
bv  the  then  Chairman  of  the  Commission,  William  O. 
Douglas  (now  Mr.  Justice  Douglas)  under  date  of  August 
3,  1938,  urging  all  such  companies  to  file,  by  December  1, 
1938,  either  a  formal  integration  Plan  under  Section 
11(e)  or  at  least  a  tentative  suggested  program  for  com¬ 
plying  with  Section  11.  American  Gas,  believing  that  its 
system  was  and  is  one  which  meets  the  requirements  of 
Section  11,  was  in  a  position  to  file  a  formal  Plan.  Its 
President,  Mr.  Tidd,  accordingly  replied  to  Chairman 
Douglas  by  letter  of  August  8,  1938,  advising  him  that 
such  a  formal  Plan  would  be  filed  and  the  officers  of 
American  Gas  went  forward  with  the  work  of  preparing 
such  a  formal  Plan  (Petitioner’s  App.  200-202).  Up  to 
this  point  there  was  no  consultation  with  Bond  and  Share 
nor  did  Petitioner  at  any  time  seek  such  consultation 

*  The  quoted  phrase  appears  in  the  testimony  of  Mr.  Sydney  R.  Inch  at 
a  hearing  before  the  Commission  in  the  Bond  and  Share  integration  pro¬ 
ceedings  held  on  September  10,  1940  (see  Petitioner’s  App.  498).  This  testi¬ 
mony  of  Mr.  Inch  is  more  fully  dealt  with  infra  at  page  39  of  this  brief. 
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inasmuch  as  Petitioner’s  Plan  was  to  comprehend  its  own 
system  and  nothing  else.  Very  shortly  afterward,  how¬ 
ever,  Bond  and  Share  stepped  into  the  picture  and  what 
then  transpired  is  described  by  Mr.  Burchill  as  follows 
(Petitioner’s  App.  202-204) : 

“At  the  end  of  October,  Mr.  Groesbeck  told  Mr. 
Tidd  that  the  members  of  his  staff,  that  is,  the 
Electric  Bond  &  Share  staff,  were  at  work  on  a  reply 
for  Electric  Bond  &  Share,  and  Mr.  Groesbeck  in¬ 
vited  Mr.  Tidd  to  luncheon  to  be  advised  of  its 
nature. 

“Mr.  Tidd  went  to  the  luncheon  and  had  Mr.  Sporn 
accompany  him. 

“At  that  luncheon  Mr.  Inch,  who  is  president  and 
a  director  of  Electric  Bond  &  Share  Company,  I 
believe,  but  is  not  an  officer  or  director  of  American 
Gas  &.  Electric  Company,  or  any  of  its  subsidiaries, 
showed  a  rough  outline  or  draft,  including  some 
sketch  maps  of  an  informal  proposal  which  he  had 
in  mind  filing  on  behalf  of  Electric  Bond  &  Share 
Company,  and  which  on  examination  seemed  to  in¬ 
clude  among  the  properties  dealt  with,  the  properties 
of  American  Gas  &  Electric  Company  System. 

“Mr.  Inch  requested  that  Mr.  Tidd  have  Mr.  Sporn 
take  this  material  and  study  it  and  then  give  him 
his  engineering  opinion  as  to  whether  what  was  pro¬ 
posed  in  it  was  feasible  from  an  engineering  point 
of  view. 

“The  luncheon  ended,  and  Mr.  Sporn  left  with 
the  material  in  his  possession. 

“On  further  examination  of  the  material  by  Mr. 
Sporn,  and  consultation  between  the  officers  of 
American  Gas  &  Electric  Company,  it  was  deter¬ 
mined  that  it  was  neither  proper  nor  wise  in  the 
interest  of  American  Gas  &  Electric  Company,  for 
any  of  its  officers  to  express  any  opinion  or  comment 


Argument. 


37 


as  to  the  feasibility  of  these  tentative  proposals  that 
were  embodied  in  or  outlined  in  the  draft  that  had 
been  handed  by  Mr.  Inch  to  Mr.  Sporn,  and  the 
reason  for  that  feeling  and  conviction  was  that  the 
proposals  seemed  to  us  to  be  based  on  premises 
directly  opposed  to  the  position  which  the  officers 
of  American  Gas  &  Electric  Company  considered 
it  necessary  for  that  company  to  take  with  respect 
to  its  status  under  Section  11. 

“It  was  felt  it  would  be  appropriate  to  inform 
Electric  Bond  &  Share  Company  of  this  fact. 

“Mr.  Tidd,  Mr.  Millikan,  Mr.  Sporn,  and  myself, 
went  to  the  offices  of  Electric  Bond  &  Share  Company 
and  met  Mr.  Groesbeck,  Mr.  Inch,  Mr.  Murphy,  and 
Mr.  Phillips.  I  don’t  know  that  Mr.  Phillips  has 
any  official  position,  but  he  has  a  position  of  re¬ 
sponsibility  in  the  Engineering  Department  of  that 
organization. 

“At  this  conference  Mr.  Inch  urged  upon  the  four 
officers  of  American  Gas  &  Electric  Company  who 
were  there,  that  we  abandon  our  intention  of  filing 
a  formal  plan  under  Section  11  (e),  and  expressed 
the  belief  that  such  a  course  of  making  a  formal 
filing  was  a  most  unwise  one. 

“The  four  of  us  officers,  who  were  there,  ex¬ 
pressed  an  equal  conviction  that  the  proposal  to  file 
a  formal  plan  under  Section  11  (e)  for  American 
Gas  &  Electric  Company  was  a  sound  and  appro¬ 
priate  course  to  be  pursued  by  our  company,  and 
we  came  off  and  went  about  our  business. 

“Q.  Well,  under  those  circumstances  what  was  the 
next  thing  that  was  done? 

“A.  Well,  it  seemed  to  us  that  was  a  pretty  plain 
indication  that  there  were  just  entirely  opposing 
views  and  policies  of  the  officers  of  our  company 
and  the  officers  of  Electric  Bond  &  Share  Company, 
as  disclosed  in  the  plan  that  was  urged  upon  us  by 
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Mr.  Inch,  of  not  filing  any  formal  plan  under  Sec¬ 
tion  11  (e),  and  in  that  situation,  in  the  opinion 
of  the  officers  of  A.  G.  &  E.,  it  was  entirely  in¬ 
appropriate  that  American  Gas  &  Electric  Company 
be  represented  in  the  proceedings  before  this  Com¬ 
mission  under  Section  11  of  the  Act  and  Section 
2  (a)  (8)  of  the  Act,  by  the  same  firm  which  were 
or  had  been  counsel  to  Electric  Bond  &  Share  Com¬ 
pany,  and  for  that  reason  the  officers  with  a  good 
deal  of  promptness,  went  about  selecting  and  engaging 
another  firm  of  attorneys  and  we  did  engage  the  firm 
of  Ballard,  Spahr,  Andrews  &  Ingersoll,  of  Phila¬ 
delphia,  to  represent  American  Gas  &  Electric  Com¬ 
pany  in  both  of  these  matters,  as  I  indicated  a  short 
while  ago  in  answer  to  a  question  of  the  Examiner. 

“Mr.  Ballard’s  firm  having  been  engaged,  the 
officers  of  the  company  continued  their  work  on  the 
formulation  of  this  plan,  and  the  work  had  actually 
progressed  to  a  point  where  a  quite  detailed  outline 
of  the  nature  and  contents  of  the  plan  was  able  to 
be  produced  and  actually  was  submitted  to  the  meet¬ 
ing  of  the  American  Gas  &  Electric  Company 
directors,  which  was  held  on  November  7,  1938. 

“At  that  meeting  resolutions  were  adopted  author¬ 
izing  the  filing  of  the  Section  11  documents.” 

Here  was  a  direct  contemporaneous  attempt  by  Bond 
and  Share,  in  the  Fall  of  193S,  to  exert  its  influence 
to  control  the  integration  policy  of  American  Gas.  The 
attempt  failed.  The  influence  was  impotent  to  control. 
And  the  conflicting  views  concerned  what  is  probably  the 
most  vital  question  of  policy  which  public  utility  holding 
companies  have  ever  faced,  viz.,  how  best  to  meet  the 
impact  of  the  so-called  “death  sentence.” 

That  the  two  viewpoints  were  in  irreconcilable  conflict 
(as  sensed  by  Mr.  Burchill)  has  become  abundantly  clear 
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from  later  developments.  When  the  tentative  Plan  which 
Bond  and  Share  filed  on  December  1,  1938,  as  a  con¬ 
fidential  document  became  public  in  the  course  of  the 
Bond  and  Share  integration  proceedings,  it  was  seen 
that  Bond  and  Share  had  included  Petitioner’s  system 
in  its  own  integration  proposals.  (The  Plan  of  Bond  and 
Share  appears  in  the  transcript  in  Doc.  No.  137.)  Later 
Bond  and  Share  filed  in  those  proceedings  an  amended 
tentative  Plan  concerning  which  Mr.  Inch,  President  of 
Bond  and  Share,  testified  before  the  Coimnission  on  Sep¬ 
tember  10,  1940,  as  follows  (Petitioner’s  App.  498,  499): 

“Q.  Corporately  or  as  a  matter  of  ownership,  how 
could  the  regrouping  shown  by  Map  No.  3  be  made? 
Is  there  in  each  group  a  diversity  of  holding  com¬ 
pany  ownership? 

“A.  There  is  in  every  group  a  diversity  of  hold¬ 
ing  company  ownership.  That  of  course  means  that 
there  would  have  to  be  in  this  integration  plan,  as 
probably  in  any  integration  plan  for  any  companies, 
changes  in  ownership  of  property,  exchanges,  sales, 
purchases,  and  so  forth.  The  fact  that  all  of  the 
holding  companies  shown  here — the  four  principal 
holding  companies  own  the  securities  of  their  sub¬ 
sidiaries  by  very  large  majority,  representing  in 
nearly  all  cases  all  or  substantially  all  of  the  common 
stock,  puts  the  intermediate  holding  companies,  of 
course,  in  a  position  to  cooperate  in  any  plan  for 
any  such  change  in  ownership  as  might  be  required. 
In  turn,  the  Electric  Bond  &  Share  Company,  which 
is  the  largest  owner  of  the  holding  companies  which 
own  these  properties,  is,  again,  in  a  position  to 
initiate  and  carry  through  any  such  changes  of  owner¬ 
ship  as  might  be  found  desirable  or  necessary  in 
bringing  about  the  reintegration  of  the  Bond  &  Share 
system. 

“Q.  Are  all  of  these  utility  properties  shown  on 
Map  No.  3  now  parts  of  the  Electric  Bond  &  Share 
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system,  including  for  the  moment  in  that  system  the 
American  Gas  &  Electric  Company? 

“A.  Yes,  they  are. 

“Q.  And  it  is  for  that  reason  that  you  think  that 
Electric  Bond  &  Share  could  function,  with  respect 
to  the  groups,  just  as  the  holding  companies  might 
function  with  respect  to  the  properties  within  a 
group  ? 

“A.  That  is  correct. 

“Q.  Who  is  the  largest  holder  of  the  voting  se¬ 
curities  in  each  of  these  intermediate  holding  com¬ 
panies  ? 

“A.  The  Electric  Bond  &  Share  Company, 
f  “Q.  In  each  case,  does  that  holding  represent  more 
or  less  than  10  per  cent? 

“A.  In  every  case  it  represents  more  than  10  per 
cent  of  the  voting  securities  of  the  intermediate 
holding  companies  concerned. 

“Q.  Is  there  in  any  case  a  comparable  block  of 
voting  securities  outstanding  in  other  amounts? 

“A.  There  is  no  comparable  situation  in  any  of 
'these  intermediate  holding  companies  to  the  stock 
position  of  Bond  &  Share  in  the  said  companies. 

“Q.  Do  you  believe  it  would  be  feasible  to  regroup 
these  utility  properties  in  the  manner  here  portrayed  ? 

“A.  I  believe  that  with  the  approval  of  the  Com¬ 
mission  it  would  he  not  only  possible  but  probably 
simple.”  (Italics  supplied.)* 

Here  is  a  direct  collision  of  un reconcilable  views  in  a 
matter  of  life  and  death  policy.  Bond  and  Share  at¬ 
tempted  to  influence  Petitioner  to  its  view  and  failed. 
Petitioner  pursued  and  is  pursuing  its  own  conflicting 
course.  And  Bond  and  Share,  itself  impotent  of  con- 

*Thc  above  quoted  testimony  of  Mr.  Inch  was  read  into  the  record  by 
counsel  for  the  Petitioner  with  the  permission  of  the  Commission  and  the 
acquiescence  of  its  counsel  at  the  oral  argument  before  the  Commission  on 
Petitioner’s  exceptions. 
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trolling  influence  over  Petitioner,  is  asking  the  Commis¬ 
sion  to  help  it  force  Petitioner  into  the  Bond  and  Share 
program. 

Mr.  Burchill  who  testified  to  this  split  on  vital 
policy  was  subject  to  cross-examination.  He  was  cross- 
examined  by  Commission  counsel  but  was  not  asked  a 
single  question  about  this  portion  of  his  testimony.  Mr. 
Sporn,  Mr.  Tidd  and  Mr.  Murphy,  all  of  whom  were 
present  at  the  Inch  interview,  were  on  the  stand  and 
cross-examined  but  none  of  them  was  asked  a  single 
question  about  the  Inch  interview.  Mr.  Millikan,  of  coun¬ 
sel  for  Petitioner,  was  in  attendance  at  all  of  the  hearings 

and  he  was  not  asked  to  take  the  stand  or  make  anv 

•> 

statement  about  the  Inch  interview.  The  Burchill  testi¬ 
mony,  with  the  additional  light  which  the  later  Inch 
testimony  casts  upon  the  matter,  stands  and  was  allowed 
by  Commission  counsel  to  stand  unchallenged,  uncon¬ 
tradicted  and  unrebutted.  It  constitutes  direct,  substan¬ 
tial  and  uncontradicted  evidence  that  a  current  test  of 
Bond  and  Share’s  “influence”  over  American  Gas  in  a 
matter  of  vital  policy  proved  that  influence  impotent  to 
control. 

As  this  testimony  was  unchallenged  and  unshaken  at 
the  trial,  let  us  examine  how  the  Commission  dealt  with 
it  in  its  findings.  The  Commission  did  simply  this :  After 
recounting  the  testimony,  in  a  minimizing  paraphrase  as 
quoted  in  the  footnote  on  pages  15, 16  of  this  brief,  it  said: 

“Upon  careful  consideration  of  the  record,  we  are 
unable  to  find  that  this  matter  'was  the  subject  of 
any  substantial  controversy  between  applicant  and 
Bond  and  Share.  The  resolution  authorizing  the 
filing  of  a  Section  11  (e)  plan  "was  unanimously 
adopted  by  applicant’s  board  of  directors,  -without 
a  dissenting  vote  by  Groesbeck  or  Farrar,  the  ad¬ 
mitted  representatives  of  Bond  and  Share  on  ap¬ 
plicant’s  board.  It  may  also  be  noted  that  at  the 
time  of  both  incidents  described  above,  applicant  had 
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already  filed  its  application  for  an  order  declaring 
it  not  to  be  a  subsidiary  of  Bond  and  Share  and  that 
the  resolution  authorizing  such  action  had  been 
adopted  again  by  unanimous  vote  of  the  board  of 
directors.  Moreover,  there  is  a  good  deal  of  question 
whether  there  is  any  material  difference  in  substance 
between  the  Section  11  (e)  plan  filed  by  applicant 
and  the  tentative  plans  of  Bond  and  Share  insofar 
as  those  plans  would  affect  applicant.  Under  both 
proposals,  if  the  Commission  were  to  accept  the  plans, 
as  filed,  applicant  and  its  system  would  remain  sub¬ 
stantially  unchanged.” 

This  is  simply  a  refusal  to  be  convinced.  It  amounts  to 
an  ignoring  of  the  testimony.  And  the  statement  that 
there  is  no  “material  difference  in  substance”  between 
Petitioner's  Plan  and  the  Bond  and  Share  proposal  as 
it  affects  Petitioner’s  system  is  simply  not  so.  Peti¬ 
tioner’s  Plan  calls  for  no  alienation,  acquisition  or  swap 
of  properties  in  its  system.  Bond  and  Share’s  program 
calls  (in  the  language  of  Mr.  Inch)  for  “changes  in 
ownership  of  property,  exchanges,  sales,  purchases  and 
so  forth”  in  each  of  the  proposed  property  “groups” 
built  around  “the  four  principal  holding  companies,”  one 
of  which  is  American  Gas. 

We  have  therefore  affirmative  testimony  over  the  full 
sweep  of  the  field  of  management  and  policies,  including 
the  technique  of  generation,  transmission  and  distribu¬ 
tion,  construction  standards,  uniformity  of  practices  and 
operations,  retention  or  non-retention  of  non-electric 
utility  properties,  depreciation  policy,  rate  structure 
policy,  merchandizing  policy,  policy  as  to  extent  of  in¬ 
vestment  retained  in  subsidiaries,  financing  (since  1928- 
31)  and  finally,  life  and  death  policy  under  the  integra¬ 
tion  provisions  of  the  Act.  American  Gas  is  today  com¬ 
pletely  independent  of  Bond  and  Share.  And  we  have 
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one  further  proven  fact  which  has  not,  we  believe,  been 
present  in  any  other  control  case  which  has  come  before 
the  Commission,  viz.,  proof  of  a  concerted  attempt  to 
exert  a  controlling  influence  over  vital  policy,  and  proof 
of  the  complete  failure  of  that  attempt. 

The  issue  is  concerned  with  the  present,  not  with 
ancient  history.  By  the  proof  above  discussed,  Peti¬ 
tioner  met  its  burden  to  establish  by  substantial  evidence 
the  basic  facts  from  which  the  negative  finding  of  “no 
controlling  influence”  inescapably  flows.  The  Commis¬ 
sion’s  refusal  to  make  that  finding  is  fatal  error  under 
the  substantial  evidence  rule. 

IV.  The  Evidence  Does  Not  “Show  Past  Relationship 
Between  Applicant  and  Bond  and  Share  Which  Clearly 
‘Have  Resulted  in  a  Personnel  and  Tradition’  Winch  Make 
Applicant  Responsive  to  Bond  and  Share’s  Desires.” 

The  quoted  language  in  the  foregoing  heading  is  the 
Commission’s  own  statement  of  the  sole  inferential  find¬ 
ing  from  basic  facts  on  which  it  has  rested  its  decision. 
Part  III  of  our  Argument  demonstrates,  we  believe,  that 
this  inferential  finding  from  past  facts  is  conclusively 
refuted  by  all  of  the  direct  evidence  of  the  present  situa¬ 
tion  and  thus  the  inference  could  not  stand  even  if  other¬ 
wise  it  might  appear  in  some  degree  rational.  In  the 
present  part  of  our  Argument,  we  undertake  to  show 
that  the  inference  itself  does  not  rationally  flow  from  the 
basic  past  facts  (even  if  they  stood  alone)  on  which  the 
Commission  rests  it.  If  we  are  right,  then  there  is  this 
added  reason  why  the  order  should  be  set  aside. 

The  rule  which  requires  this  is  best  stated  in  the 
decisions  of  this  Court  which  have  already  been  cited 
in  this  brief  at  page  25.  Certain  significances  of  the  rule 
have  been  pointedly  noted  in  the  decisions  of  other  Federal 
Courts,  viz.: 
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“The  sole  question  for  our  determination  is  whether 
the  Board’s  findings  are  supported  by  substantial 
evidence.  *  •  •  we  must  analyze  the  evidence  and 

determine  its  weight  to  the  extent  which  may  be  neces¬ 
sary  to  decide  whether  it  is  evidence  which  ‘a  reason¬ 
able  mind  might  accept  as  adequate  to  support  a  con¬ 
clusion’,  and  which  affords  ‘a  substantial  basis  of  fact 
from  which  the  fact  in  issue  can  be  reasonably  in¬ 
ferred',  and  not  merely  evidence  which  creates  a 
suspicion  or  gives  equal  support  to  inconsistent  infer¬ 
ences.”  ( Quaker  State  Oil  Refining  Corp.  v.  National 
Labor  Relations  Board,  119  F.  2d  631  (C.  0.  A.  3rd 
1941).) 

also : 

“When  evidence  is  consistent  with  either  of  two  in¬ 
consistent  hypotheses  it  establishes  neither.  *  *  * 

Proof  of  mere  sequence  is  not  sufficient  to  establish 
consequence  or  casual  sequence.  A  post  hoc  ergo 
propter  hoc  is  sound  neither  in  logic  nor  in  law.” 
( Bussman  Mfg.  Co.  v.  National  Labor  Relations 
Board,  111  F.  2d  7S3,  737  (C.  C.  A.  8th  1940).) 

Under  the  test  of  this  rule  the  Commission’s  single  in¬ 
ferential  finding  of  ultimate  fact  (viz.,  that  “past  rela¬ 
tionships  *  *  •  ‘have  resulted  in  a  personnel  and 

tradition’  which  makes  applicant  responsive  to  Bond  and 
Share’s  desires”)  must  fall.  The  basic  facts  do  not  sup¬ 
port  the  inference.  To  show  this,  we  must  examine  all 
of  the  basic  facts  on  which  the  Commission  undertook 
to  bottom  its  inference  and  we  will  do  so  as  concisely 
as  possible. 

A  “personnel  and  tradition”  is  a  human  thing.  If  it 
exists  at  all  it  must  be  present  in  living  people:  in  the 
people  who  currently  direct  and  carry  out  the  “manage¬ 
ment  and  policies”  of  American  Gas,  viz.,  its  directors 
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and  officers.  The  Commission  discusses  each  of  Peti¬ 
tioner’s  fifteen  present  directors  (as  of  July,  1940),  com¬ 
mencing  at  Petitioner’s  App.  p.  37,  and  we  will  ourselves 
here  discuss  them. 

Discussion  of  Petitioner’s  Directors,  Executive 
Committee  Members  and  Officers. 

Mr.  Groesbeck  is  the  chief  executive  of  Bond  and  Share 
and  as  its  Chairman  draws  its  top  salary.  Clearly,  he 
may  be  considered  a  “Bond  and  Share  man.”  But  he 
is  not  Petitioner’s  chief  executive  and  as  the  Chairman  of 
Petitioner’s  Board  and  Executive  Committee,  he  has  no 
duties,  desk  or  office  and  draws  no  salary.  He  was  pres¬ 
ent  at  the  “Inch  interview”  described  by  Mr.  Burehill 
(supra,  page  36)  when  Bond  and  Share  tried  to  control 
Petitioner’s  integration  policy  and  failed,  but  it  does  not 
appear  that  he  (serving  on  both  boards)  took  any  but 
an  inactive  part  in  that  interview.  Subsequently,  at  a 
meeting  of  Petitioner’s  Executive  Committee  on  No¬ 
vember  28,  1939,  he  suggested  that  reconsideration  be 
given  to  Petitioner’s  integration  policy  and  to  the  pos¬ 
sible  wisdom  of  reversing  it  and  adopting  Bond  and 
Share’s  different  policy.  His  suggestion  met  with  no 
support  and  was  not  further  pressed  (Petitioner’s  App. 
207-209).  There  is  not  the  slightest  suggestion  that  Mr. 
Groesbeck  has  ever  let  his  primary  connection  with  Bond 
and  Share  lead  him  to  attempt  to  interfere  with  the 
clear  right  and  duty  of  Petitioner’s  directors  to  guide 
Petitioner’s  management  and  policies  for  Petitioner’s  sole 
good  even  though  the  result  may  embarrass  Bond  and 
Share  and  complicate  its  integration  problems. 

Mr.  Farrar,  while  a  director  of  American  Gas  and 
also  a  director  and  former  financial  vice  president  of 
Bond  and  Share,  needs  but  brief  mention.  He  is  in 
his  86th  year,  is  retired  and  lives  in  Boston.  As  such, 
he  is  (or  was)  a  “Bond  and  Share  man”  but  he  has  long 
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been  inactive  and  the  Commission  itself  does  not  suggest 
that  he  is  an  active  or  effective  implement  to  bend  the 
independent  management  of  American  Gas  to  Bond  and 
Share’s  will. 

Mr.  Tidd  is  discussed  at  length  in  the  Commission’s 
findings.  He  was  never  a  “Bond  and  Share  man”  as 
were  and  are  Mr.  Groesbeck  and  Mr.  Farrar.  He  was 
with  Petitioner’s  properties  before  Bond  and  Share 
entered  the  picture,  being  superintendent  of  the  plants  at 
Marion  and  Muncie,  Ind.,  when  American  Gas  was  formed 
in  1906.  From  that  beginning  he  rose  to  be  Petitioner’s 
chief  executive  officer,  being  President  of  American  Gas 
and  of  all  of  its  operating  subsidiaries  and  drawing  its 
top  salary.  The  Commission  summarizes  Mr.  Tidd’s  rise 
and  concludes  with  the  following  comments  (Petitioner’s 
App.  35,  36) : 

“As  president  of  applicant,  lie  has  always  been  re¬ 
sponsible  to  the  executive  committee,  whose  chair¬ 
man  during  the  entire  period  of  Tidd’s  presidency 
has  also  been  chairman  of  the  board  of  Bond  and 
Share  and  the  majority  of  whose  members  up  to 
1936  were  directors  of  Bond  and  Share  or  acknowl¬ 
edged  subsidiaries  thereof.  *  *  *  The  record  indi¬ 
cates  that  Tidd  has  had  unusual  ability  and  success 
as  an  operating  man  but  it  also  shows  that  he  has 
been  closely  allied  with  Bond  and  Share  for  33 
years  and  that  his  advancement  in  salary  and  status, 
his  present  position,  and  a  very  large  part  of  his 
personal  wealth  have  been  attained  during  this  period 
of  association  with  Bond  and  Share  and  the  Bond 
and  Share  management.” 

This  does  not  support  an  inference  of  subservience  any 
more  than  (or  as  much  as)  it  supports  an  inference  of 
independence.  The  individual  we  are  considering  having 
“unusual  ability”  has  reached  the  top  of  his  own  com- 
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pany,  a  notably  sound  and  successful  utility  holding 
company.  For  more  than  a  decade  Bond  and  Share 
(formerly  that  company’s  fiscal  agent)  has  had  no  part 
in  its  affairs  at  all.  Mr.  Tidd  has  also  the  independence 
that  goes  with  “personal  wealth.”  Aside  from  his  other 
holdings,  his  stake  in  his  own  company  is  26,224  shares  of 
common  (Tr.  Doc.  No.  31)  or  more  than  $600,000  at  cur¬ 
rent  prices, — many  times  the  largest  holding  in  Bond  and 
Share  stock,*  of  which,  so  far  as  the  record  shows,  Mr. 
Tidd  owns  none.  In  1923  Air.  Tidd  went  on  the  board  of 
National  Power  and  Light  and  in  1926  he  was  elected  to 
the  board  of  American  Power  and  Light.  Both  are  Bond 
and  Share  subsidiaries.  This  occurred  during  the  period 
when  Bond  and  Share  was  acting  as  Petitioner’s  fiscal 
agent.  Mr.  Tidd  was  a  man  of  “unusual  ability”  and  was 
making  an  outstanding  success  of  his  own  company.  It  is 
not  strange  that  Bond  and  Share  sought  a  man  of  such 
ability  and  with  such  a  record  as  a  director  of  two  of 
its  own  subsidiaries,  nor  does  the  fact  that  he  consented 
to  serve  imply  a  servile  nature.  If  Bond  and  Share 
wanted  a  dummy  or  a  pawn,  they  picked  the  wrong  man. 
Is  it  not  more  likely  that  they  wanted  an  outstanding 
man  in  the  great  and  growing  power  industry  who  would 
bring  to  the  boards  of  these  two  companies  so  great  a 
contribution  of  wisdom  and  experience? 

Mr.  Tidd  resigned  from  the  board  of  National  Power 
and  Light  in  1935.  Does  his  quondam  connection  with 
National  Power  and  Light,  now  six  years  past,  really 
give  any  support  to  the  inference  that  he  has  a  personality 
or  harbors  a  tradition  wilich  makes  him  “responsive  to 
Bond  and  Share’s  desires”? 

Mr.  Tidd’s  connection  with  American  Powder  and  Light 
discloses  incidents  not  present  in  his  directorship  of  Na¬ 
tional  Powder  and  Light,  but  these  additional  incidents 
are  such  as  to  refute  and  not  support  the  Commission’s 

*  The  largest  single  holding  of  Bond  and  Share’s  stock  is  V/2%  or  80,000 
shares  with  a  current  market  value  of  about  $160,000  (Petitioner’s  App. 
427,  428). 
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inference.  His  service  on  the  American  Power  board 
involved  him  in  a  possible  liability  which  cost  him  more 
thiin  $200,000  (Petitioner’s  App.  305,  306).  This  fact, 
which  the  Commission’s  findings  fail  even  to  mention,  was 
scarcely  calculated  to  engender  a  love  for  Bond  and 
Share  which  might  cause  him  to  forget  his  duty  to  his 
own  stockholders  whom  he  has  served  so  long,  so  faith¬ 
fully  and  so  effectively.  He  left  the  American  Power 
board  in  1939  on  his  own  decision  because  he  could  not 
subscribe  to  the  position  that  company  was  about  to  take 
as  to  the  legal  status  of  the  relation  of  American  Gas  to 
Bond  and  Share  (Petitioner’s  App.  205,  206,  471-477). 
Notwithstanding  what  is  said  in  footnote  38  to  the  Com¬ 
mission’s  findings  (Petitioner’s  App.  36),  the  uncon¬ 
tradicted  evidence  establishes  a  direct  conflict  of  view 
upon  the  point  involved  between  Mr.  Tidd  and  the  man¬ 
agement  of  American  Power,  an  admitted  Bond  and 
Share  subsidiary.  And  the  point  was  of  sufficient  im¬ 
portance,  and  Mr.  Tidd  so  deemed  it,  that  he  withdrew, 
despite  repeated  importunities  to  remain,  because  he 
feared  that  to  remain  might  jeopardize  the  independence 
of  his  own  company  and  the  pursuit  of  its  own  line  of 
policy  which  it  had  taken  under  his  leadership. 

The  foregoing  are  all  of  the  basic  facts*  from  which 
the  Commission  (so  far  as  Mr.  Tidd  is  concerned)  pur¬ 
ports  to  infer  “  *a  personnel  and  tradition’  *  *  * 

responsive  to  Bond  and  Share’s  desires.”  It  is  sub¬ 
mitted  that  these  basic  facts  give  at  least  equal  support 
to  the  directly  contrary  inference.  And  even  if  the  Com- 

*  The  Commission  makes  some  point  of  the  fact  that  between  1927  and 
1933  Mr.  Tidd  availed  himself  of  a  brokerage  service  supplied  by  Bond 
and  Share  which  the  Commission  states  “was  not  open  to  the  public  but 
was  limited  to  persons  in  the  Bond  and  Share  organization"  (Petitioner’s 
App.  37).  Mr.  Tidd  testified  (Petitioner’s  App.  297)  that  he  did  buy  some 
stocks  through  this  brokerage  service  but  that  his  impression  was  that  it 
was  a  public  service.  There  is  nothing  sinister,  significant  or  unusual  if  an 
officer  of  a  corporation  avails  himself  of  a  brokerage  service  offered  by 
the  financial  company  which  is  the  fiscal  agent  for  that  corporation. 
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mission’s  inference  were  not  thus  unwarranted,  it  must 
fall  before  the  direct,  substantial  and  uncontradicted  proof 
of  Mr.  Tidd’s  refusal  to  yield  even  in  the  slightest  de¬ 
gree  to  the  contemporaneous  attempt  of  Bond  and  Share 
to  exert  a  controlling  influence  over  Petitioner’s  inte¬ 
gration  policy  in  the  “Inch  interview”  discussed  above 
{supra,  pages  36-42). 

Mr.  Tidd  is  a  member  of  Petitioner’s  executive  com¬ 
mittee  of  five. 

Mr.  Wehrhane  has  been  on  Petitioner’s  board  since 
1910.  The  Commission’s  only  comment  upon  him  is  in 
the  following  sentence  (Petitioner’s  App.  38): 

“*  *  *  Tidd  and  Wehrhane  were  directors  of  ac¬ 

knowledged  Bond  and  Share  subsidiaries  for  many 
years.  ’  ’ 


Mr.  Wehrhane  did  serve  on  the  boards  of  certain  Bond 
and  Share  subsidiaries  between  1911  and  1932  as  stated 
by  the  Commission.  But  he  got  off  the  last  such  board 
(American  Power),  in  1932  (three  years  before  the 
adoption  of  the  Act)  entirely  of  his  own  motion  and 
alter  voting  repeatedly  against  the  management’s  divi¬ 
dend  policy  (Petitioner’s  App.  402,  403).  This  affirmative 
proof  of  his  non-subservience  to  Bond  and  Share  is  not 
mentioned  in  the  Commission’s  findings.  Neither  is  the 
proven  fact  that  he  holds  16,737  shares  of  American  Gas 
common  with  no  financial  stake  in  Bond  and  Share  so  far 
as  the  record  shows  (Tr.  Doc.  No.  31). 

In  Mr.  Wehrhane ’s  case  there  is  (1)  no  basis  for  an 
inference  of  subservience  (unless  to  direct  makes  one 
subservient)  and  (2)  direct  proof  of  rugged  independence 
of  Bond  and  Share  influence. 

Mr.  Wehrhane  is  a  member  of  Petitioner’s  executive 
committee  of  five. 
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Mr.  Harrison  Williams  is  likewise  a  member  of  Peti¬ 
tioner’s  executive  committee  and  has  been  a  director 
since  its  formation  in  1906.  He  is  well  known  as  the 
head  of  the  North  American  Company,  a  holding  company 
of  a  magnitude  and  importance  comparable  with  Bond 
and  Share  and  with  utterly  no  connection  with  Bond 
and  Share  (Petitioner’s  App.  180).  The  Commission 
relegates  to  a  footnote  (Petitioner’s  App.  25)  the  state¬ 
ment  that: 

“Williams  has  been  a  director  and  a  member  of 
the  executive  committee  of  American  Gas  from  its 
formation  to  the  present.  However,  his  primary 
interest  has  been  the  North  American  Company.” 


Later  (Petitioner’s  App.  38),  the  Commission  states  that 
Mr.  Williams  has  “no  affiliations  with  companies  in  the 
Bond  and  Share  system.”  Patently  these  facts  support 
ohly  one  conclusion,  namely,  that  he  is,  and,  for  his 
thirty-four  years  of  service  on  Petitioner’s  board  and 
executive  committee,  always  has  been  an  absolutely  in¬ 
dependent  director.  We  do  not  know  the  basis  or  meaning 
of  the  clause  in  the  Commission’s  findings  which  follows 
the  one  last  quoted,  viz.:  “although  Williams  has  a  long 
record  of  cooperation  with  Bond  and  Share  representa¬ 
tives  on  Applicant’s  board  and  executive  committee.” 
The  implication  seems  to  be  that  an  admittedly  independ¬ 
ent  director  becomes,  by  the  mere  fact  of  continuing  his 
independent  service,  subservient  to  a  minority  interest. 
This  inference  will  not  stand  up. 

Mr.  Williams  is  a  member  of  Petitioner’s  executive 
committee  of  five. 


Mr.  Cresswell  went  on  Petitioner’s  board  in  1931.  As 
to  him,  the  Commission  makes  two  statements,  viz. 
Petitioner’s  App.  30) : 
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“Cresswell,  treasurer  of  the  New  York  Herald 
Tribune,  apparently  represents  the  Catherwood 
interests.” 

The  record  shows,  and  the  Commission  notes  that 
J.  Catherwood  was  one  of  the  Petitioner’s  directors 
elected  in  1906  immediately  upon  its  formation  and  that 
he  was  “a  participant  in  the  initial  financing  of  American 
Gas,  (and)  represented  the  interests  of  the  Catherwood 
family  of  Philadelphia  who  appear  to  have  held  a  sub¬ 
stantial  block  of  the  securities  of  Electric  Company  of 
America.”  The  record  also  shows,  although  the  Commis¬ 
sion  does  not  mention  the  fact,  that  presently  (July 
1940)  the  Catherwood  family  holdings  aggregate  27,000 
shares  of  American  Gas  common  (Tr.  Doc.  No.  31). 

The  Commission  also  states  that  Cresswell  (like  Wil¬ 
liams)  has  “had  no  affiliations  with  companies  in  the 
Bond  and  Share  system”  (Petitioner’s  App.  38). 

Cresswell  is  a  member  of  Petitioner’s  executive  com¬ 
mittee  of  five. 

As  to  Mr.  R.  Breed ,  3d,  the  Commission  says  (Peti¬ 
tioner’s  App.  31,  32) : 

“In  November  1939,  R.  Breed,  3rd,  son  of  R. 
Breed,  was  made  a  director  to  replace  his  uncle, 
G.  Breed,  who  died  in  August  1939.  R.  Breed,  3rd, 
has  had  no  experience  with  operating  utility  or  hold¬ 
ing  companies,  other  than  his  experience  as  a  director 
of  applicant  since  November  1939,  and  he  devotes 
practically  all  his  time  to  his  oil  marketing  business 
in  Maryland  and  Washington,  D.  C.” 

No  mention  is  made  by  the  Commission  of  the  Breed 
family  holdings  which  R.  Breed,  3d,  represents  and  which 
aggregate  60,000  shares  of  American  Gas  common  (Tr. 
Doc.  No.  31). 

The  truth  is  that  Cresswell  and  R.  Breed,  3d,  are 
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typical  examples  of  a  most  usual  type  of  director  in  an 
American  corporation.  Both  are  business  men  on  their 
own  account,  Cresswell  with  perhaps  more  years  of  ex¬ 
perience  than  Breed.  Both  represent  large  family  hold¬ 
ings  of  American  Gas  stock  and  are  on  its  board  with 
an  eye  single  to  the  protection  of  the  stockholders’  inter¬ 
ests.  Thev  have  never  had  anv  connection  whatsoever 
•  • 

with  Bond  and  Share. 

Their  presence  on  the  board  and  Mr.  Cresswell’s  mem¬ 
bership  on  the  executive  committee  is  a  standing  refuta¬ 
tion  of  the  Commission’s  unwarranted  inference,  couched 
as  a  generality,  that  “past  relationships  *  *  *  clearly 

‘have  resulted  in  a  personnel  and  tradition’  which  makes 
applicant  responsive  to  Bond  and  Share's  desires.” 

Mr.  Ball  was  elected  to  Petitioner’s  board  in  1923.  He 
was  originally  with  Electric  Company  of  America  and 
came  over  into  American  Gas  at  its  formation  and  is  now 
a  director  and  vice  president.  Although  the  Commission 
does  not  mention  it,  Mr.  Ball  never  had  any  connection 
with  any  company  in  the  Bond  and  Share  system  (Tr.  Doc. 
Xo.  123,  p.  4).  He  has  worked  all  his  active  life  for 
American  Gas  and  reached  one  of  its  top  positions.  He 
aho  lias  a  big  stake  in  its  success,  owning  23,31S  shares 
of  common  stock  (Tr.  Doc.  Xo.  31).  Xo  suggestion  of 
divided  loyalty  on  his  part  is  even  remotely  suggested 
bv  anv  evidence  of  record.  Yet  the  Commission  includes 

•>  i  • 

Mr.  Ball  among  others  in  its  attempt  to  support  its  infer¬ 
ence  from  “past  relationships”  of  a  “  ‘personnel  and  tra¬ 
dition’  *  *  *  responsive  to  Bond  and  Share’s  desires.” 
This  attempt  to  bolster  this  inference  is  found  in  two 
sentences  that  follow  immediately  after  the  pronounce¬ 
ment  of  the  inferential  finding  itself  (Petitioner’s  App. 
54) : 

“Thus,  most  of  the  key  men  in  American  Gas  were 
taken  into  the  organization  at  a  time  when  it  was 
clearly  controlled  by  Bond  and  Share;  it  is  fair  to 


Argument. 


53 


infer  that  Bond  and  Share  believed  them  to  be 

friendlv  to  its  interests  at  the  time  thev  were 
*  * 

selected.  Moreover,  these  men  are  indebted  for  their 
advancement  over  the  years  and  for  their  present 
status  to  Bond  and  Share  and  the  Bond  and  Share 
management.  This  is  true  in  varying  degrees  with 
respect  to  Tidd,  Ball,  Wehrhane,  Millikan,  McMillan, 
and  Campbell.  We  cannot  shut  our  eyes  to  the  obli¬ 
gations  thus  created  and  we  cannot  disregard  the 
fact  that  dominating  influence  mav  be  exerted  in 
other  ways  than  by  a  vote’.” 

We  submit  that  this  quotation  discloses  a  misanthropic 

view  of  these  particular  Americans  and  of  the  motives 

that  guide  those  who  direct  the  business  enterprises  of 

the  country.  Is  it  not  more  normal  and  therefore  more 

rational  to  “infer”  that  the  individuals  named  were 

selected  because  of  their  competence  and  their  loyalty 

to  the  company  which  employed  them  rather  than  “to 

infer  that  Bond  and  Share  believed  them  to  be  friendly 

to  its  interests”?  Is  it  not  more  normal  and  therefore 

more  rational  to  sav  that  thev  owe  their  advancement  to 

»  • 

their  own  energy,  ability  and  integrity  and  that  they 
are  not  “indebted”  to  Bond  and  Share  or  anv  one  else 
for  what  thev  have  themselves  achieved.  The  alternative 
(which  the  Commission  seems  to  embrace)  is  to  infer 
that  any  one  who  ever  worked  for  American  Gas  during 
the  period  when  Bond  and  Share  had  a  controlling  in¬ 
fluence  through  its  handling  of  fiscal  and  financial  affairs 
will  continue  responsive  to  its  desires  and  thus  disloyal 
to  his  own  company,  even  though  the  basis  of  the  “in¬ 
fluence”  in  question  ceased  a  decade  ago. 

The  basic  facts  as  to  Ball  and  the  other  officers  who 
sit  on  Petitioner’s  board  and  are  named  together  in  the 
last  quoted  passage  from  the  Commission’s  findings  do 
not  rationally  support  the  Commission’s  inference;  they 
do  not  even  breed  such  a  suspicion. 
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“*  *  *  The  test  [of  the  substantial  evidence  rule] 

is  not  satisfied  bv  evidence  which  merelv  creates  a 

•  * 

suspicion  or  which  amounts  to  no  more  than  a  scin¬ 
tilla  or  which  gives  equal  support  to  inconsistent  in¬ 
ferences.”  ( Appalachian  Poicer  Co.  v.  National 
Labor  Relations  Board ,  93  F.  2d  985,  9S9  (193S).) 

And  Mr.  Ball  was  one  of  the  officers  of  American  Gas 
wlio  stood  their  ground  at  the  “Inch  interview”  when 
Bond  and  Share's  attempt  to  exercise  a  controlling  in¬ 
fluence  failed  utterly. 

Mr.  Millikan  who  in  July,  1940  was  a  vice  president 
and  counsel  of  American  Gas,  reached  that  position  after 
twenty-seven  years  in  the  company's  service,  starting 
as  “house  counsel”  in  1914.  He  Avas  one  of  the  group 
who  resisted  the  attempted  influence  of  Bond  and  Share 
at  the  intervieAv  in  Mr.  Inch's  office  in  the  Fall  of  1938. 
Tliis  is  not  mentioned  in  the  Commission's  findings, 
which  likeAvise  are  silent  as  to  his  and  his  Avife’s  holdings 
of  2,500  shares  of  American  Gas  common  (Tr.  Hoc. 
Xo.  31).  But,  Avhile  silent  on  these  important  present 
facts,  the  findings  point  out  in  footnote  12  (Petitioner's 
App.  22)  that  “in  1906,  Millikan,  avIio  became  ‘house 
counsel’  to  American  Gas  in  1914,  AA*as  a  young  attorney 
associated  A\'ith  Simpson,  Thacher  and  Bartlett,”  and 
this  ancient  association  of  Mr.  Millikan’s  youth  is  again 
stressed  in  footnote  41  (Petitioner’s  App.  38).  In  our 
OAvn  experience  of  human  nature,  an  active  and  successful 
professional  man  does  not  carry  with  him  through  life 
a  subservience  to  the  client  of  a  law  firm  Avith  which 
thirty  years  ago  he  Avas  “associated”  as  “a  young  at¬ 
torney."  This  is  too  Aveak  a  reed  on  which  to  hang  the 
Commission's  inference  of  a  “personnel  and  tradition” 
“t'esponsrve  to  Bond  and  Share's  desires.” 

Mr.  Campbell ,  whom  the  Commission  names  as  being 
in  some  degree  affected  AAith  subservience  to  Bond  and 


Argument. 


oo 


Share,  has  been  an  American  Gas  man  since  1907  when 
he  came  to  the  Scranton  Electric  Company  (a  wholly- 
owned  American  Gas  subsidiary).  His  prior  connection 
was  with  Grand  Rapids  Gas  Light  Company,  an  American 
Light  and  Traction  property.  He  has  never  had  any 
connection  with  Bond  and  Share  (Tr.  Doc.  Xo.  123,  pp. 
35-37).  His  personal  loyalty  would  always  be  to  Mr. 
Tidd.  His  material  interest  would  be  found  in  his  21,927 
shares  of  American  Gas  common  (Tr.  Doc.  Xo.  31). 
His  ownership  of  these  shares  is  not  mentioned  in  the 
Commission  ’s  findings. 

Mr.  McMillan,  another  officer-director  of  American  Gas 
mentioned  in  the  last  quoted  excerpt  from  the  findings, 
has  been  its  assistant  secretary  and  treasurer  since  1925. 
He  has  never  had  any  connection  with  Bond  and  Share. 
He  was  elected  to  Petitioner’s  board  in  1936  (Tr.  Doc. 
Xo.  123,  pp.  53,  54).  His  natural  loyalty  is  to  his  own 
company,  American  Gas,  and  to  his  direct  superior,  Mr. 
Ball.  There  is  not  a  word  of  evidence  that  suggests 
otherwise.  There  is  simply  no  basis  upon  which  the 
Commission’s  unwarranted  inference  that  he  is  subservient 
to  Bond  and  Share  can  rest. 

As  to  Mr.  Burch  ill,  even  the  Commission  does  not 
group  him  among  those  who  (it  infers)  are  affected  “in 
varying  degrees”  with  a  subservience  to  “Bond  and 
Share’s  desires.”  Perhaps  this  is  because  the  Commission, 
in  his  case,  has  had  repeated  opportunity  to  observe  his 
single-minded  devotion  to  his  own  company.  The 
Commission  says  just  this  of  Burchill  (Petitioner’s 
App.  38) : 

“Burchill  is  a  vice  president  of  applicant  who,  in 
recent  years,  has  devoted  himself  primarily  to  the 
financing  of  applicant  and  its  subsidiary  companies 
and  to  its  relations  with  various  Government  agencies, 
particularly  this  Commission.” 
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In  American  business  life  one  does  not  find  men  more 
competent  and  truthworthy  than  Mr.  Burcliill.  Knowing 
him,  the  Commission  knew  this.  What  supports  the 
contrary  inference  as  to  Petitioner's  other  officers  whose 
duties  do  not  happen  to  bring  them  into  direct  contact 
with  the  Commission? 

Mr.  Stroud  came  on  Petitioner's  board  in  1913.  He 
owns  4S00  shares  of  American  Gas  common,  though  this 
is  not  mentioned  by  the  Commission  (Tr.  Doc.  No.  31). 
He  never  had  any  connection  with  Bond  and  Share.  It 
is  true  that  at  the  time  of  the  hearing  he  was  well  along 
in  years  and  not  in  good  health.  Thus  at  that  time  he 
attended  meetings  but  seldom.  This  last  fact  the  Com¬ 
mission  notes  but  it  fails  to  note  that  his  vote  was  always 
patently  available  if  needed  and  even  the  Commission 
does  not  suspect  him  of  any  degree  of  subservience  to 
Bond  and  Share. 

Mr.  G.  A.  Elliott  of  Baltimore  was  elected  to  Peti¬ 
tioner's  board  in  193S.  He  never  has  had  any  connection 
with  Bond  and  Share.  He  owns  or  represents  at  least 
13,7S0  shares  of  American  Gas  common  (Tr.  Doc.  No.  31). 
Thus,  like  Cresswell  and  E.  Breed,  3d,  he  is  a  perfect 
example  of  the  normal  and  usual  corporate  director,  viz., 
a  substantial  stockholder  chosen  bv  his  fellow  stockholders 
to  help  direct  their  common  enterprise.  His  election  in 
193S  certainly  carries,  if  anything,  an  inference  against 
any  subservience  to  Bond  and  Share.  The  Commission 
might  have  mentioned  this,  and  weighed  it.  It  didn’t. 
It  simply  mentions  his  election  in  a  single  sentence  of 
the  findings  (Petitioner’s  App.  31).  We  submit  that  if 

inferences  are  to  be  drawn  at  all  thev  should  onlv  be 

•>  • 

drawn  from  a  review  of  all  basic  facts,  giving  equal 
consideration  and  weight  to  occurrences  which,  like 
Elliott’s  election,  simply  don’t  fit  in  with  the  inference 
contemplated.  But  the  Commission  in  this  instance,  and 
in  many  others,  simply  ignored  or  passed  over  items  of 
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basic  fact  which  struck  at  the  validity  of  the  inference 
which  the  Commission’s  staff  so  strongly  (and  success¬ 
fully)  pressed  upon  it. 

Mr.  G.  M.  Moffett,  who  was  elected  in  1940,  is  similarly 
slighted.  As  to  him,  the  Commission  contents  itself 
with  the  statement  (Petitioner’s  App.  32): 

“In  1940,  Moffett,  president  of  the  Corn  Products 

Refining  Company,  was  elected  a  director  *  * 

In  the  case  of  R.  Breed,  3d,  the  Commission  appeared 
impressed  with  his  youth  and  relative  inexperience  in  the 
business  world.  Conversely,  the  Commission  might  have, 
but  did  not,  point  out  the  mature  business  experience  and 
valuable  business  .judgment  that  we  may  rightly  infer  to 
be  possessed  by  one  who  has  reached  the  presidency  of 
a  largo  and  nationally  known  industrial  company.  Nor 
does  the  Commission  mention  the  fact  that  Mr.  Moffett 
has  never  had  any  connection  with  Bond  and  Share. 
Nor  the  fact  that  he  was  nominated  by  Mr.  Harrison 
Williams  (Petitioner’s  App.  314),  who  likewise  has  never 
had  any  connection  with  Bond  and  Share  and  whom  no 
one  could  make  into  a  “Bond  and  Share  man.”  Mr. 
Moffett  is  a  completely  independent  director  elected  to 
a  1940  vacancy  at  the  nomination  of  another  completely 
independent  director  who  has  served  as  such  since  Peti¬ 
tioner’s  organization.  Certainly  his  nomination  and  elec¬ 
tion  to  a  1940  vacancy  speaks  of  an  absence  of  any  con¬ 
trolling  influence  in  Bond  and  Share.  The  same  is  true 
of  Elliott’s  election  in  193S;  of  R.  Breed  3d’s  election 
in  1939  and  of  Cresswell’s  election  in  1931.  Apart  from 
the  officer-directors  whom  we  have  discussed  (like  Mr. 
McMillan),  it  certainly  would  appear  that,  since  1931, 
vacancies  on  Petitioner’s  board  have  been  filled  by  men 
without  the  slightest  connection  with  Bond  and  Share; 
men  who  either  represent  large  independent  stock  hold¬ 
ings  or  have  mature  business  experience  and  judgment, 
or  both.  Yet  this  striking  trend,  which  is  wholly  at 
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variance  with  the  Commission’s  inference  of  a  “personnel 
and  tradition”  “responsive  to  Bond  and  Share’s  desires” 
is  not  even  mentioned,  much  less  weighed  by  the 
Commission. 

Tb  see  whether  or  not  a  rational  inference  of  such  a 
personnel  and  tradition  can  be  inferred  from  the  identity 
of  the  fifteen  men  who  constitute  Petitioner’s  board  and 
who  include  all  of  the  members  of  its  executive  commit¬ 
tee,  its  president  and  three  vice  presidents,  one  of  whom 
is  also  counsel,  we  group  and  characterize  them  as 
follows : 

Date  of 

Election  Name  Characterization 

1922  C.  E.  Grocsbcck  A  “Bond  and  Share  man”  of  punctil¬ 

ious  uprightness  when  faced  with 
conflicting  interests.  A  large  holder 
of  Petitioner’s  stock. 

191S  G.  N.  Tidd  An  American  Gas  man  all  his  life, 

with  a  complete  independence  of  Bond 
and  Share,  proven  by  the  Inch  inter¬ 
view.  A  large  holder  of  Petitioner’s 
stock. 

1906  Harrison  Williams  Head  of  the  North  American  Company, 

an  outstandingly  successful  utility  man 
in  his  own  right,  completely  independ¬ 
ent  of  Bond  and  Share,  with  a  record 
of  more  than  thirty  years  of  inde¬ 
pendent  service  on  Petitioner’s  board 
and  executive  committee. 

1910  Henry  H.  H  chrliane  A  business  man  of  many  and  large  in¬ 
terests;  with  no  Bond  and  Share  con¬ 
nection;  his  complete  independence 
from  Bond  and  Share  influence  is 
proven  by  his  repeated  votes  against 
its  dividend  policy  leading  to  his  resig¬ 
nation  from  the  American  Power  and 
Light  board  in  1933;  a  large  holder  of 
Petitioner’s  common  stock. 

1931  R.  CressTL-cll  Representing  a  very  large  holding  of 

Petitioner’s  stock  that  derives  from  an 
original  interest  in  Electric  Company 
of  America ;  a  successful  business 
man  in  the  newspaper  field;  no  Bond 
and  Share  connection  whatsoever. 
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The  five  directors  above  named  constitute  Petitioner’s 
executive  committee. 

Date  of 


Election 

Name 

Characterization 

1910 

Frederick  A.  Farrar 

A  “Bond  and  Share  man”  formerly 
active  in  the  fiscal  and  financial  field. 
At  present  and  for  some  years  retired 
and  inactive. 

1922 

Frank  B.  Ball 

An  American  Gas  man  since  its  forma¬ 
tion.  No  connection  with  Bond  and 
Share.  A  large  holder  of  Petitioner’s 
common  stock. 

1937 

Duncan  T.  Campbell 

Essentially  similar  to  Ball. 

1933 

M.  F.  Millikan 

Essentially  similar  to  Ball  and  Campbell. 
His  holdings  of  Petitioner’s  stock, 
while  substantial,  arc  smaller. 

1937 

Jos.  M.  Burchill 

An  American  Gas  man  pure  and  simple. 
No  Bond  and  Share  connection.  Well 
known  to  the  Commission  which  does 
not  impute  to  him  any  degree  of  re¬ 
sponsiveness  to  Bond  and  Share’s  de¬ 
sires. 

1937 

J.  F.  McMillan 

Essentially  similar  to  Burchill  although 
the  Commission  did  not  (we  don’t 
know  why)  exclude  him  entirely  from 
its  inference  of  responsiveness  to  Bond 
and  Share’s  desires. 

1913 

Morris  \V.  Stroud 

Concedcdly,  no  Bond  and  Share  connec¬ 
tion.  Represents  substantial  holding  of 
Petitioner’s  stock.  Elderly  and  some¬ 
what  inactive. 

1938 

G.  A.  Elliott 

Conccdedly,  no  Bond  and  Share  connec¬ 
tion.  Represents  substantial  holding  of 
Petitioner’s  stock. 

1939 

R.  E.  Breed,  3rd 

No  affiliation  with  Bond  and  Share. 
Engaged  in  the  oil  business.  Repre¬ 
sents  large  family  holdings  of  Peti¬ 
tioner’s  stock. 

1940 

G.  M.  Moffett 

Conccdedly  no  Bond  and  Share  conncc- 

tion.  President  of  Com  Products  Re¬ 
fining  Company,  with  mature  business 
experience  and  judgment,  nominated  to 
the  board  by  Harrison  Williams,  a 
completely  independent  director  for 
more  than  thirty  years. 
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The  above  fifteen  people  are  all  of  the  people  presently 
in  the  management  of  American  Gas  who  are  covered  in 
the  Commission’s  findings.  If  the  “personnel  and  tradi¬ 
tion”  which  the  Commission  has  inferred  to  exist  is  to 
be  found  (where  it  must  be  found)  in  human  beings,  it  is 
in  this  group  of  fifteen  persons  that  it  must  reside. 
The  inference  that  such  a  “personnel  and  tradition”  is 
present  in  them  and  motivates  them  is  utterly  unwar¬ 
ranted.  Such  inference  is  completely  devoid  of  the 
“rational  or  coherent  relationship”  to  the  basic  facts 
shown  by  the  evidence  which  is  necessary  to  satisfy  the 
substantial  evidence  rule. 

In  our  discussion  of  these  fifteen  persons,  who  are  the 
present  directors  and  officers  of  American  Gas,  we  have 
pointed  out  that  ten  of  them  have  substantial  holdings 
of  Petitioner’s  common  stock.  In  this  aspect  the  facts  of 
the  present  case  are  in  sharp  contrast  to  those  of  the 
Detroit  Edison  case.*  One  of  the  major  grounds  assigned 
by  the  Commission  in  support  of  its  decision  in  that  case 
is  stated  in  its  findings  therein  as  follows: 

“The  personal  stock  holdings  of  Edison’s  officers 
and  directors,  both  individually  and  in  the  aggregate, 
are  negligible.  No  Edison  stockholder  other  than 
North  American  appears  ever  to  have  designated  any 
of  Edison’s  officers  or  directors,  and  no  Edison  officer 
or  director  appears  to  have  had  any  relationship  to 
any  substantial  Edison  stockholder  except  North 
American.  ’  ’ 

If  the  facts  as  summarized  in  this  quotation  were  con¬ 
sidered  to  support  the  inference  of  “controlling  influence” 
in  the  Detroit  Edison  case,  the  directlv  contrarv  facts  in 
the  present  case  must  be  considered  as  supporting  a  con¬ 
trary  inference.  This  is  one  of  the  two  vital  differences 

*I-,i  re  Detroit  Edison  Company,  Holding  Company  Act  Release  No.  2208 
(1940),  119  F.  (2d)  730  (C.  C.  A.  6th  1941). 
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which  distinguish  the  present  case  from  the  Detroit 
Edison  case. 

The  other  vital  difference  is  that  in  the  Detroit  Edison 
case  the  Commission  had  no  choice  but  to  rely,  in  reach¬ 
ing  its  conclusion,  upon  inferences  from  historical  facts 
because  there  was  in  that  case  no  evidence  whatever  of 
any  present  conflict  of  policy  between  Detroit  Edison 
and  North  American,  nor  of  any  effort  (successful  or  un¬ 
successful)  by  North  American  to  assert  a  controlling 
influence  and  bend  Detroit  Edison  to  its  will.  By  contrast 
in  the  present  case,  we  have  direct,  substantial  and  un¬ 
contradicted  evidence  of  such  a  contemporaneous  differ¬ 
ence  upon  a  matter  of  vital  policy;  of  the  formidable 
attempt  of  Bond  and  Share  to  assert  its  influence  to 
control  Petitioner  in  such  vital  policy  and  of  the  utter 
failure  of  that  attempt.  We  have  read  with  care  the 
Commission’s  findings  in  all  of  the  control  cases  which 
have  thus  far  been  made  public  and  we  have  found 
none,  except  the  present  case,  in  which  the  record  pro¬ 
vided  such  a  conclusive  test  of  the  present  existence  or 
non-existence  of  controlling  influence.  We  respectfully 
submit  that  the  “  proof  of  the  pudding  is  in  the  eating” 
and  that  the  proof  of  the  unsuccessful  contemporaneous 
attempt  of  Bond  and  Share  to  assert  a  controlling  in¬ 
fluence  over  American  Gas  makes  the  present  case  unique 
among  the  control  cases  upon  which  the  Commission  has 
thus  far  passed. 

There  remains  for  discussion  certain  dealings  and  rela¬ 
tionships  between  Petitioner  and  outside  parties  which 
the  Commission  has  mentioned  in  its  findings,  apparently 
in  the  thought  that  they  give  further  support  to  its  un¬ 
warranted  inference. 

Investment  Banking  Connections. 

The  Commission  points  out  that  the  principal  banking 
connections  of  American  Gas  were  formed  at  a  time  when 
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Bond  and  Share  was  acting  as  its  fiscal  agent.  This  is 
true.  The  Commission  likewise  points  out  that  in  sub¬ 
sequent  financing,  in  the  decade  since  Bond  and  Share 
ceased  to  have  any  connection  whatever  with  the  Peti¬ 
tioner's  financing.  Petitioner  has  used  primarily  the  same 
investment  banking  houses.  We  are  led  to  ask:  “Why 
shouldn’t  it?”  There  is  no  suggestion  that  the  banking 
houses  in  question  were  not  and  are  not  competent  houses 
or  that  their  services  were  not  well  and  adequately  per¬ 
formed  or  that  their  charges  were  not  entirely  proper. 
These  banking  houses  have  long  familiary  with  the 
properties  in  Petitioner’s  system  and  with  the  financial 
structures  of  Petitioner  and  its  subsidiary  companies. 
The  Commission’s  own  witness,  Mr.  Huson,  frankly  con¬ 
ceded  in  his  testimony  that  it  is  advantageous  from  the 
company’s  viewpoint  to  continue  to  use  “historic  bank¬ 
ers"  (Petitioner's  App.  452).  If  the  continued  use  of 
banking  or  other  concerns  which  have  long  served 
well  Petitioner  and  its  subsidiaries  supports  an 
inference  of  continuation  of  a  controlling  influence 
by  the  former  fiscal  agent  who  initially  selected 
most  of  those  concerns,  we  are  led  rationally  to  a  shock¬ 
ing  conclusion,  viz.,  that  in  order  to  avoid  the  indulgence 
of  such  an  inference  a  company  such  as  Petitioner,  when 
it  has  become  completely  free  of  any  control  or  con¬ 
trolling  influence  by  another  company  such  as  Bond  and 
Share,  must  immediately  proceed  to  dispense  with  the 
services  of  all  who  have  served  it  well  in  the  past  on 
some  theory,  presumably  that  they  are  in  some  sense 
attainted.  No  reasonable  or  sensible  board  of  directors, 
bent  on  managing  Petitioner’s  business  for  its  own  best 
interests,  would  pursue  such  a  course  naturally.  And 
when  the  substantial  evidence  rule  states  that  inferences 
to  be  supportable  must  show  some  “rational  or  coherent 
relationship  between  the  basic  facts  and  the  ultimate 
facts,  that  the  latter  shall  flow  logically  from  the  former,” 
it  requires  a  relationship  which  appears  rational  and 
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coherent  when  tested  by  what  reasonable  men,  acting 
without  fear  or  favor  in  the  best  interests  of  their  own 
company,  would  do.  So  tested,  no  inference  whatever 
of  a  continuation  of  controlling  influence  by  Bond  and 
Share  can  be  rested  on  the  fact  that  American  Gas  has 
continued  to  use  its  “historic  bankers.”  Furthermore, 
there  have  been  important  changes  in  the  consist  of 
Petitioner’s  underwriting  syndicates  since  1937.  This 
the  Commission  disposes  of  in  a  footnote  (Petitioner’s 
App.  43)  reading: 

“Apart  from  the  syndicate  leaders,  a  large  number 
of  new  bankers  have  been  permitted  to  participate 
since  1937  in  the  syndicates  both  of  applicant  [Peti¬ 
tioner]  and  of  acknowledged  subsidiaries  of  Bond  and 
Share.  ’  ’ 

The  record,  however,  shows  that  the  notable  enlarge¬ 
ment  of  Petitioner’s  syndicates  was  brought  about  at  the 
express  direction  of  Mr.  Tidd,  Petitioner’s  president,  at  a 
time  when  Bond  and  Share  had  long  ceased  to  have  any¬ 
thing  to  do  with  Petitioner’s  finances  and  without  the 
slightest  consultation  with  or  advice  from  Bond  and  Share 
(Petitioner’s  App.  398,  399).  It  may  well  be  true  that 
Bond  and  Share  and  the  companies  in  its  system  have 
pursued  a  similar  course.  But  the  Commission’s  foot¬ 
note  seems  to  imply  that  the  similarity  of  these  courses 
infers  a  Bond  and  Share  influence  of  Petitioner’s  man¬ 
agement  or  policies,  whereas  the  evidence  shows  that 
Petitioner’s  course  in  this  matter  was  determined  and 
taken  by  itself  entirely  and  independently.  Further¬ 
more,  there  is  one  proven  incident  in  this  matter  of 
underwriting  syndicates  which,  although  a  single  inci¬ 
dent,  speaks  volumes.  It  is  established  by  uncontradicted 
evidence  that  in  connection  with  a  recent  important 
underwriting,  when  Wm.  P.  Bonbright  &  Company  pre- 
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sented  to  Petitioner  their  proposed  list  of  syndicate 
members  including  the  firm  of  Morgan,  Stanley  &  Com¬ 
pany,  Petitioner  gave  directions  that  this  firm  should 
not  participate  in  the  financing  and  that  its  name  should 
be  removed  from  the  list  of  syndicate  members,  and  tills 
was  done  (Petitioner’s  App.  399,  434,  435).  This  in¬ 
stance  and  its  significance  was  expressly  called  to  the 
Commission’s  attention  but  it  is  not  mentioned  in  the 
Commission's  findings.  Yet  if  Bonb right  is  presumed  to 
cloak  the  unseen  hand  of  Bond  and  Share  (and  this  seems 
to  be  the  implication  of  the  Commission’s  discussion), 
this  incident  proves  that  Bond  and  Share  influence,  when 
put  to  the  test  in  this  matter,  proved  utterly  impotent 
to  control  the  management  or  policy  of  American  Gas. 

Commercial  Banking  Relationships. 

As  to  such  relationships,  these  too  were  quite  naturally 
ihitially  formed  during  the  period  when  Bond  and  Share 
acted  as  “fiscal  agent”  for  American  Gas.  Furthermore, 
it  would  be  difficult  for  two  companies  of  the  size  of 
American  Gas  and  Bond  and  Share  to  select  a  list  of 
competent  large  commercial  banking  institutions  in  New 
Ifork  City  without  having  the  two  lists  largely  overlap. 
The  fact  is  that  of  the  eight  largest  banks  in  New  York 
City  Petitioner  uses  three  as  its  regular  depositaries 
whereas  Bond  and  Share  uses  seven  (Petitioner’s  App. 
385).  There  has  been  and  is  no  sound  reason  for  Peti¬ 
tioner,  in  its  decade  of  complete  independence,  to  make 
any  changes  other  than  those  which  it  has  made  in  its 
investment  banking  or  commercial  banking  connections. 
Here  again  we  ask  whether  Petitioner  is  to  be  required 
to  withdraw  its  accounts  from  the  commercial  banks  of 
unquestioned  soundness  winch  have  served  it  well 
throughout  its  life  in  pain  of  an  inference  of  the  con¬ 
trolling  Bond  and  Share  influence  if  it  fails  to  do  so. 
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The  Commission  mentions  briefly  (Petitioner’s  App.  44) 
the  fact  that  between  1907  and  1930  numerous  loans  were 
made  by  Bond  and  Share  to  American  Gas  and  a  number 
by  American  Gas  to  companies  in  the  Bond  and  Share 
system.  The  Commission,  however,  fails  to  point  out 
that  all  of  these  loans  were  fully  and  promptly  repaid 
with  interest;  that  loans  by  Bond  and  Share  were  a 
normal  and  helpful  incident  to  its  services  as  fiscal  agent; 
and  that  all  of  these  loans  occurred  during  the  period 
when  Bond  and  Share  was  acting  as  fiscal  agent  for 
Petitioner.  If  this  matter  of  loans  is  of  any  significance 
as  to  the  present  existence  or  non-existence  of  a  con¬ 
trolling  influence  in  Bond  and  Share,  that  significance  lies 
in  the  fact  that  the  practice  of  inter-company  loans  ceased 
completely  on  the  termination  of  Bond  and  Share’s  posi¬ 
tion  as  fiscal  agent  of  American  Gas.  It  lends  inferential 
support  to  the  already  established  ultimate  fact  that  Bond 
and  Share  presently  has  no  part  in  or  influence  over  the 
management  or  policies  of  American  Gas. 

Construction  and  Group  Purchase  Contracts. 

Crider  this  heading  the  Commission  refers  to  the  so- 
called  Sargent  &  Lundy  contract  to  which  American  Gas 
was  a  party  and  to  certain  group  purchase  contracts  to 
none  of  which  (although  the  Commission  does  not  men¬ 
tion  this)  was  American  Gas  a  party.  The  so-called 
Sargent  &  Lundy  Contract  made  the  services  of  that 
well-known  firm  of  outside  engineers  available  to  Peti¬ 
tioner  at  a  wholesale  rate  so  far  as  the  annual  retainer 
was  concerned.  Its  benefits  were  to  some  extent  availed 
of.  The  Commission’s  findings  state  (Petitioner’s  App. 
44) : 


“This  contract  remained  in  force  until  its  termina¬ 
tion  in  1932.” 
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Inasmuch  as  the  object  of  our  inquiry  is  the  present 
situation,  we  submit  the  statement  would  have  been  more 
objective  if  it  had  read: 

“This  contract  was  terminated  in  1932,  three  years 
before  the  adoption  of  the  Act,  and  lias  not  been 
renewed.  ’  ’ 

As  to  the  other  contracts,  described  as  “Group  Pur¬ 
chase  Contracts,”  the  record  shows,  although  the  Com¬ 
mission’s  findings  fail  to  state,  the  following  facts: 

Neither  Petitioner  nor  any  of  its  subsidiaries  was 
a  party  to  any  of  them; 

They  made  but  “few  purchases”  under  the  Gen¬ 
eral  Electric-Bond  and  Share  contract  in  effect  from 
1912  to  1933  (Tr.  Doc.  No.  24,  p.  10);* 

But  few  purchases,  and  in  three  cases  none  what¬ 
ever,  were  made  under  the  other  contracts  mentioned. 
Prior  to  1935,  no  executive  of  Petitioner  knew  of  the 
existence  of  these  contracts  (to  which  it  was  not  a 
party),  although  its  purchasing  agent  apparently  did; 

When  the  executives  learned  of  these  contracts  in 
1935,  all  participation  under  them  was  discontinued 
(Petitioner’s  App.  424,  425). 

In  spite  of  these  proven  facts,  fully  half  of  the  treat¬ 
ment  of  “Construction  and  Group  Purchase  Contracts” 
in  the  Commission’s  findings  is  devoted  to  quotations  of 
descriptive  terms  found  in  the  contracts,  apparently  con¬ 
sidered  to  support  the  inference  that  Petitioner  was  a 

*Thc  record  (Petitioner’s  App.  395,  396)  shows  that  in  the  year  1939 
Petitioner’s  purchases  of  electric  equipment  from  Wcstinghousc  represented 
a  larger  percentage  of  W'cstinghouse’s  total  business  than  its  purchases  from 
General  Electric  represented  of  that  company’s  total  business.  Inasmuch 
as  Bond  and  Share  is  considered  by  Commission  counsel  to  be  notably 
friendly  to  the  interests  of  General  Electric,  its  former  parent,  the  distribu¬ 
tion  of  purchases  here  noted  constitutes  affirmative  evidence  of  the  present 
lack  of  controlling  influence  by  Bond  and  Share.  However  the  matter  is 
not  mentioned  in  the  Commission’s  findings. 
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subsidiary  of  Bond  and  Share.  At  best  the  language  is 
that  of  others,  not  of  Petitioner.  Here  again,  as  in  the 
ease  of  inter-company  loans,  the  true  significance  of  the 
proven  facts  lies  in  the  fact  that  Petitioner’s  participation 
or  availment  of  these  so-called  “Construction  and  Group 
Purchase  Contracts”  ceased  entirely  at  or  immediately 
after  the  termination  of  all  connection  between  American 
Gas  and  Bond  and  Share  and  thus  lends  added  support 
to  the  established  conclusion  that  American  Gas  is  not 
presently  subject  to  any  controlling  influence  by  Bond 
and  Share. 


Legal  Services. 

Under  this  heading  the  Commission  recites  the  fact  that 
the  firm  of  Simpson  Thachcr  and  Bartlett,  who  are  gen¬ 
eral  counsel  of  Bond  and  Share  and  its  subsidiaries,  have 
also  served  as  general  counsel  for  Petitioner  except  where 
a  conflict  of  interest  (as  in  the  present  proceeding  and 
in  Petitioner’s  Section  11  proceeding  before  the  Com¬ 
mission)  has  arisen.  Petitioner’s  relationship  with  Simp¬ 
son  Thachcr  and  Bartlett  dates  from  190G  when  Ameri¬ 
can  Gas  was  formed  under  the  guidance  and  direction 
of  Bond  and  Share  and  that  firm  performed  the  legal 
services  incident  to  its  formation.  It  was  and  is  normal 
and  natural  that  that  firm  should  continue  to  act  as 
general  counsel  for  the  company.  This  Simpson  Thachcr 
have  done,  and  it  is  nowhere  intimated  or  suggested  that 
they  have  not,  as  lawyers  of  known  competence  and  ex¬ 
perience,  served  American  Gas  well  and  with  an  eye 
single  to  its  interests.  The  mere  fact  that  two  com¬ 
panies  are  clients  of  the  same  law  firm  indicates  nothing 
as  to  whether  one  client  is  exercising  a  “controlling  in¬ 
fluence”  over  the  other. 

It  is  always  proper  for  a  law  firm  to  continue  to 
serve  two  clients  except  where  a  divergence  of  inter¬ 
est  appears.  In  the  present  situation  the  divergence  of 
interest  first  appeared  in  the  Fall  of  1938  when  Ameri- 
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can  Gas  had  determined  upon  the  policy  of  filing  its  own 
integration  plan  and  of  resisting  involvement  in  Bond  and 
Share’s  integration  ease.  When  on  this  vital  question 
American  Gas  determined  to  adhere  to  its  own  policy, 
notwithstanding  efforts  of  Bond  and  Share  to  influence 
it  otherwise,  then  it  was  obvious  that  the  same  counsel 
could  not  properly  represent  the  two  companies  either 
in  the  integration  case  or  in  the  present  case,  the  outcome 
of  which  has  so  direct  and  important  an  effect  upon  the 
integration  case.  American  Gas  elected  to  retain  in  both 
of  these  cases  the  independent  firm  of  Ballard,  Spahr, 
Andrews  &  Ingersoll  of  Philadelphia.  Not  only  is  there 
in  this  situation  no  evidence  of  control  of  American  Gas 
by  Bond  and  Share  but  there  is  in  fact  additional  affirma¬ 
tive  evidence  of  the  absence  of  any  such  control  or  con¬ 
trolling  interest,  and  of  the  complete  independence  of 
American  Gas  in  determining  and  pursuing  its  own  policy. 

Inasmuch  as  the  Commission’s  staff  and  counsel  at¬ 
tached  great  emphasis  and  sought  to  attach  great  weight 
to  the  fact  that  the  same  law  firm  had  served  as  general 
counsel  of  Bond  and  Share  and  also  general  counsel  of 
Petitioner,  we  urged  that  the  Commission  consider  also 
the  proven  fact  that  Petitioner  and  Bond  and  Share  have 
always  employed  different  auditors.  The  Commission’s 
response  is  relegated  to  footnote  51  (Petitioner’s  App. 
46),  which  reads  as  follows: 

“Applicant  [Petitioner]  has  asked  us  to  find  that 
it  and  Bond  and  Share  have  always  employed  differ¬ 
ent  auditors.  The  record  supports  that  request  and 
we  do  so  find.  However,  it  seems  to  us  that  the 
employment  of  different  auditors  is  not  a  factor  of 
verv  material  significance  in  view  of  all  the  other 
facts  and  circumstances  contained  in  the  record.” 

To  the  writers  of  this  brief  it  would  appear  that  the 
history  which  led  to  the  adoption  of  the  Act  in  1935  and 
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also  an  examination  of  the  subsequent  proceedings  before 
the  Commission  under  it  indicates  that  the  evils  at  which 
the  Act  was  directed  can  be  traced  in  much  greater  de¬ 
gree  to  questionable  and  unsound  accounting  practices 
than  to  legal  advice,  transactions  or  services.  Surely  if 
the  employment  by  two  clients  of  the  same  law  firm  leads 
(as  it  does  not)  to  any  inference  of  mutual  control,  such 
an  inference  would  be  counterbalanced  and  cancelled  out 
by  the  fact  that  the  two  companies  always  employed 
different  auditors. 

Bond  and  Share’s  Stock  Ownership. 

Under  this  heading  the  Commission  makes  in  substance 
the  following  statements  (Petitioner’s  App.  46):  That 
846,985  shares  (17.51%)  of  Petitioner’s  common  stock  is 
held  by  Bond  and  Share  and  that  the  remainder  is  dis¬ 
tributed  among  more  than  15,000  shareholders  including 
no  individual  or  organized  group  having  more  than  3% 
of  Petitioner’s  voting  securities;  that  for  manv  vears 
Bond  and  Share  has  voted  about  25%  of  the  total  shares 
represented  at  stockholders’  meetings  and  that  “in  addi¬ 
tion,  a  number  of  persons  who  have  always  been  closely 
associated  with  Bond  and  Share  hold  substantial  blocks 
of  applicant’s  [Petitioner’s]  voting  securities,”  this 
quoted  statement  being  elaborated  by  footnote  53,  which 
reads  (Petitioner’s  App.  46) : 

“For  example,  S.  Z.  Mitchell  holds  112.491  shares 
of  applicant’s  [Petitioner’s]  common  stock,  his  wife 
holds  4S,219  shares,  and  the  Groesbeek  family  holds 
16,4S2  shares.” 

These  statements  standing  alone  are  believed  to  be  mis¬ 
leading.  The  record  shows  that  including  Bond  and  Share 
there  are  twenty-seven  stockholders  each  of  whom  holds 
20,000  shares  or  more  of  Petitioner’s  voting  stock,  the 
total  holding  of  this  group  being  1,S53,49S  shares.  Ex- 
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eluding  Bond  and  Share  and  its  holdings,  direct  and 
indirect,  of  846,985  shares,  it  is  apparent  that  the  re¬ 
maining  twenty-six  persons  on  this  list  of  larger  stock¬ 
holders  could  readily  combine  to  out-vote  Bond  and  Share 
should  they  have  occasion  to  do  so.  This  situation  was 
analyzed  in  detail  in  Bequest  No.  YTI  of  Petitioner’s 
Bequests  for  Findings  filed  on  July  24,  1940  (Tr.  Doc.  No. 
164),  but  tbe  Commission’s  findings  not  only  fail  to  include 
this  finding  as  requested  but  leave,  we  believe,  an  er rone- 
out  impression  by  their  very  brief  treatment  of  the  situa¬ 
tion.  In  the  entire  history  of  Petitioner  there  has  never 
been  a  proxy  fight  and  thus  there  has  never  been  any 
“organized  group”  formed  among  these  independent 
stockholders.  There  has  been  no  occasion  for  such  occur¬ 
rences.  Petitioner's  properties  and  business  have  been 
successfully  developed  and  managed  by  its  own  officers 
and  staff  wholly  independent  of  Bond  and  Share  (except 
as  to  fiscal  and  financial  matters  up  to  1928-31)  and  with 
notable  success.  Bondholders,  debenture  holders,  pre¬ 
ferred  stockholders  and  common  stockholders  in  Ameri¬ 
can  Gas  and  its  subsidiaries  alike  have  never  suffered 
default  or  delay  in  the  payment  of  interest  or  preferred 
dividend  or  interruption  of  common  dividends  since  their 
organization  in  1912.  Internecine  strife  is  not  to  be  ex¬ 
pected  in  a  company  with  such  a  successful  record  and 
certainly  the  stockholders  should  not  be  compelled  to 
foment  such  strife  at  pain  of  being  held  subservient  to 
the  influence  of  a  larere  minoritv  stockholder  if  thev 
failed  to  do  so. 

Should  a  proxy  fight  ever  occur,  the  only  tenable  as¬ 
sumption  is  that  these  large  stockholders  would  side  with 
Petitioner’s  management  against  Bond  and  Share  for 
their  preponderating  material  interest  is  in  Petitioner 
which  has,  over  the  years,  served  its  investors  much 
better  than  Bond  and  Share.  This  group  of  twenty-six 
large  stockholders  could  readily  be  organized  and  there 
can  be  no  doubt  that  the  large  number  of  smaller  stock- 
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eluding  Bond  and  Share  and  its  holdings,  direct  and 
indirect,  of  846, 9S5  shares,  it  is  apparent  that  the  re¬ 
maining  twenty-six  persons  on  this  list  of  larger  stock¬ 
holders  could  readily  combine  to  out-vote  Bond  and  Share 
should  they  have  occasion  to  do  so.  This  situation  was 
analyzed  in  detail  in  Request  No.  YU  of  Petitioner’s 
Requests  for  Findings  filed  on  July  24,  1940  (Tr.  Doc.  No. 
164),  but  the  Commission’s  findings  not  only  fail  to  include 
this  finding  as  requested  but  leave,  we  believe,  an  errone- 
out  impression  by  their  very  brief  treatment  of  the  situa¬ 
tion.  In  the  entire  history  of  Petitioner  there  has  never 
been  a  proxy  fight  and  thus  there  has  never  been  any 
“organized  group”  formed  among  these  independent 
stockholders.  There  has  been  no  occasion  for  such  occur¬ 
rences.  Petitioner’s  properties  and  business  have  been 
successfully  developed  and  managed  by  its  own  officers 
and  staff  wholly  independent  of  Bond  and  Share  (except 
as  to  fiscal  and  financial  matters  up  to  1928-31)  and  with 
notable  success.  Bondholders,  debenture  holders,  pre¬ 
ferred  stockholders  and  common  stockholders  in  Ameri¬ 
can  Gas  and  its  subsidiaries  alike  have  never  suffered 
default  or  delay  in  the  payment  of  interest  or  preferred 
dividend  or  interruption  of  common  dividends  since  their 
organization  in  1912.  Internecine  strife  is  not  to  be  ex¬ 
pected  in  a  company  with  such  a  successful  record  and 
certainly  the  stockholders  should  not  be  compelled  to 
foment  such  strife  at  pain  of  being  held  subservient  to 
the  influence  of  a  large  minoritv  stockholder  if  thev 
failed  to  do  so. 

Should  a  proxy  fight  ever  occur,  the  only  tenable  as¬ 
sumption  is  that  these  large  stockholders  would  side  with 
Petitioner’s  management  against  Bond  and  Share  for 
their  preponderating  material  interest  is  in  Petitioner 
which  has,  over  the  years,  served  its  investors  much 
better  than  Bond  and  Share.  This  group  of  twenty-six 
large  stockholders  could  readily  be  organized  and  there 
can  be  no  doubt  that  the  large  number  of  smaller  stock- 
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holders  would  flock  to  its  standard  against  any  counter 
solicitation  by  Bond  and  Share.  Bond  and  Share’s  actual 
attempt  through  its  management  to  control  Petitioner’s 
management  in  the  determination  and  pursuit  of  Peti¬ 
tioner’s  integration  policy  is  proved  in  this  record  to 
have  failed.  A  similar  failure  would  attend  any  attempt 
to  control  by  soliciting  proxies  from  Petitioner’s  stock¬ 
holders. 

Footnote  53  quoted  above  indicates  an  inference  on  the 
Commission’s  part  that  Mr.  S.  Z.  Mitchell  and  his  wife 
would  side  with  Bond  and  Share  in  voting  their  American 
Gas  stock  in  case  of  a  dispute  or  divergence  of  interest 
between  Bond  and  Share  on  the  one  hand  and  American 
Gas  on  the  other.  The  record  fails  to  disclose  any  fact 
which  would  warrant  this  inference.  Since  1933  Mr. 
Mitchell  has  had  no  connection  whatever  either  with 
Bond  and  Share  or  any  of  its  subsidiaries,  or  with  Ameri¬ 
can  Gas.  His  holdings  and  those  of  his  wife  in  American 
Gas  amount  to  more  than  160,000  shares  with  a  present 
investors’  value  many  times  the  value  of  the  largest 
holding  of  Bond  and  Share.  Obviously  at  the  close  of 
Mr.  Mitchell’s  active  business  life  it  turns  out  to  be  in¬ 
creasingly  true  that  American  Gas  is  the  company  which 
has  treated  him  the  best  and  the  one  in  which  his  in¬ 
vestment  has  by  far  the  greatest  value.  It  is  simply  not 
rational  to  assume  that,  in  the  event  of  a  fight,  Mr. 
Mitchell  and  his  family  would  sacrifice  any  degree  of 
vigorous  protection  of  this  interest. 

Petitioner’s  Proxy  Committees. 

Closely  related  to  this  question  of  distribution  of  stock 
and  resulting  voting  power  is  the  matter  of  Petitioner’s 
proxy  committees.  As  to  this,  the  Commission  points 
out  (Petitioner’s  App.  40)  that  up  until  1938  Mr.  Mitchell 
and  Mr.  Groesbeck  and  others  who  were  either  directors 
of  Bond  and  Share  or  companies  in  its  system  served 
on  Petitioner’s  proxy  committees.  The  Commission  goes 
on  to  state: 
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“In  1940,  Tidd  having  resigned  from  American  Power 
in  1939,  none  of  the  members  of  the  proxy  com¬ 
mittee  was  then  affiliated  with  Bond  and  Share  or 
its  acknowledged  subsidiaries.  There  were  two  proxy 
committees  in  1940,  one  consisting  of  Tidd,  Ball,  and 
Burchill  and  the  other  of  Tidd,  Ball,  and  Cresswell.” 

Surely  this  change  in  the  present  complexion  of  Peti¬ 
tioner’s  proxy  committee  is  entitled  to  some  significance. 
It  adds  something  to  the  already  established  conclusion 
that  Petitioner  is  presently  entirely  free  from  any  con¬ 
trolling  influence  bv  Bond  and  Share.  Tt  will  be  re- 
called  that  the  Commission  attached,  by  inference,  sig¬ 
nificance  to  the  fact  that  Petitioner  had  made  (in  the 
Commission’s  view)  no  important  changes  in  its  historic 
investment  bankers  or  in  its  establishing  commercial  bank¬ 
ing  connections  since  1928-31  when  tbe  only  supervision 
which  Bond  and  Share  ever  had  over  any  of  Petitioner’s 
management  or  policies  came  to  an  end.  Yet  the  Com¬ 
mission  seems  to  attach  no  weight  to  the  change  which 
has  taken  place  in  the  membership  of  Petitioner’s  proxy 
committee.  A  rational  man  directing  Petitioner’s  affairs 
and  wishing,  as  fiduciary  for  all  the  stockholders,  to 
surely  preserve  its  accomplished  independence  might  well 
conclude,  as  an  extra  measure  of  safety,  to  designate  as 
proxies  men  who  are  unquestionably  100%  American  Gas 
men  without  any  Bond  and  Share  connection  or  color. 
Conversely,  there  would  be  no  reason  why  such  a  group 
of  rational  men,  so  motivated,  should  cast  off  invest¬ 
ment  banking  houses  or  commercial  banks  which  have 
served  their  company  well  for  many  years.  Yet  the 
Commission  attaches  inferential  significance  to  the  failure 
to  make  changes  for  which  there  was  and  is  no  rational 
reason  and  fails  to  attach  any  significance  to  the  change 
in  the  proxy  committee  which  is  clearly  consistent  with 
the  complete  maintenance  of  Petitioner’s  complete  inde¬ 
pendence  of  Bond  and  Share  influence. 


Conclusion. 
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CONCLUSION. 

Concededly  Bond  and  Share,  during  the  years  when  it 
acted  as  Petitioner’s  fiscal  agent  (during  most  of  which 
it  had  a  material  representation  on  Petitioner’s  board 
and  executive  committee),  had  an  influence  over  the 
management  or  policies  of  American  Gas  which  might 
well  have  been  deemed  a  “controlling  influence”  had  the 
Act  been  in  effect  during  those  years.  Its  functioning  as 
Petitioner’s  fiscal  agent  ceased  entirely  in  1928-31.  Since 
that  time  there  has  been  no  intercorporate  relationships 
between  the  two  companies  and  American  Gas  has  handled 
its  financial  and  fiscal  matters  just  as  it  has  always 
handled  all  of  its  other  matters  with  complete  independ¬ 
ence  of  any  consultation,  advice,  participation  or  in¬ 
fluence  bv  Bond  and  Share.  And  since  192S-31  Bond  and 
Share’s  representation  in  Petitioner’s  management  has 
diminished  until  it  consists  presently  of  two  (one  of  them 
inactive)  directors  on  a  board  of  fifteen  and  one  member 
on  an  executive  committee  of  five  with  no  person  except 
Mr.  Groesbeck  and  Mr.  Farrar  serving  as  a  director  or 
officer  of  American  Gas  and  having  any  connection  (by 
way  of  directorship  or  otherwise)  with  Bond  and  Share 
or  any  company  in  its  system. 

An  examination  of  all  that  the  record  shows  about 
the  fifteen  men  constituting  Petitioner’s  board  of  direc¬ 
tors,  the  members  of  its  executive  committee  and  most  of 
its  top  officers  does  not  support  the  Commission’s  infer¬ 
ence  that  through  them  Bond  and  Share  does  or  could 
exercise  a  controlling  influence  over  the  management 
or  policies  of  American  Gas. 

Furthermore,  such  an  inference  cannot  be  supported 
by  an  examination  of  Petitioner’s  relationships  with  third 
parties  whether  in  the  matter  of  investment  bankers, 
commercial  banks,  construction  and  group  purchase  con¬ 
tracts,  legal  services  or  anything  else.  The  shares  of 
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Petitioner's  voting  stock  held  and  voted  by  Bond  and 
Share  have,  without  exception,  been  (1)  unnecessary  to 
establish  a  quorum  at  Petitioner’s  stockholders’  meetings 
and  (2)  unnecessary  to  constitute  and  impotent  to  de¬ 
stroy  a  majority  of  the  votes  cast  thereat.  All  of  the 
basic  facts  upon  which  the  Commission  has  relied  taken 
together  do  not  give  rational  or  coherent  support  to  the 
Commission's  single  inferential  finding  upon  which  it 
rests  its  decision,  viz.  (Petitioner’s  App.  54) : 

“We  believe,  however,  that  the  facts  set  out  above 
show  past  relationships  between  applicant  [Petitioner] 
and  Bond  and  Share  which  clearly  ‘have  resulted  in 
a  personnel  and  tradition’  which  make  applicant  re¬ 
sponsive  to  Bond  and  Share’s  desires.”  (Italics 
supplied.) 

Furthermore,  even  if  this  inferential  finding  did  have 
rational  support  in  the  basic  facts,  it  would  still  at  best 
be  nothing  but  an  inference  and  as  such  it  must  and  does 
fall  before  the  showing,  by  substantial,  direct  and  un¬ 
contradicted  evidence,  of  a  direct  and  formidable  con¬ 
temporaneous  attempt  by  Bond  and  Share  to  exert  its 
influence  to  control  the  course  of  American  Gas  in  a  matter 
of  life  and  death  policy,  viz.,  the  policy  to  pursue  in  con¬ 
nection  with  the  integration  provisions  of  the  Act,  and 
the  complete  failure  of  that  attempt.  The  influence  of 
Bond  and  Share  has  currently  been  put  to  the  test  and 
found  impotent  to  control. 

Section  2(a)  (S)  of  the  Act  placed  upon  the  Commission 
an  affirmative  duty  to  make  findings,  upon  Petitioner’s 
Section  2(a)(8)  application,  in  accordance  with  the  evi¬ 
dence.  The  evidence  not  only  does  not  support  the  Com¬ 
mission’s  inference  of  a  “personnel  and  tradition” 
“responsive  to  Bond  and  Share’s  desires”  but  it  con¬ 
clusively  supports  and  thus  requires  the  finding  that  at 
the  time  of  the  inquiry  “the  management  and  policies  of 
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the  applicant  [Petitioner]  are  not  subject  to  a  controlling 
influence  directly  or  indirectly  by”  Bond  and  Share. 

The  Findings,  Opinion  and  Order  of  the  Conunission  are 
therefore  contrary  to  the  law  and  the  evidence,  are  not 
supported  by  substantial  evidence  and  should  be  set  aside 
by  this  Court. 

Respectfully  submitted, 

Frederic  L.  Ballard, 


Knox  Henderson, 


Ballard,  Spahr,  Andrews  &  Ingersoll, 


J.  P.  Van  de  Yoort, 


Attorneys  for  Petitioner. 

1035  Land  Title  Building, 
Philadelphia,  Penna. 


Of  Counsel. 


October  31,  1941. 


X 


•••  j, 

.  *1 

i 


» . 


/V^ 

»*  .1 


*'4  '  •  ...  .  ' 

OTciTS Ob  COLUMBIA  •• 


*•  A’  i  *  :i’i>  v  (  A  i 


'Cii 

:  \l 


DEC  31  lS4f 


If  J.  - 

■  '  v  *• 

CLiHltC 


APPENDIX  TO  RESPONDENT’S  BRIEF 


In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 


April  Term,  1941.  No.  7948 

■*  _  • 

American  Gas  and  Electric  Company,  petitioner 

■  s’; 

v. 

•  ^ 

Securities  and  Exchange  Commission,  respondent 


ON  PETITION  TO  REVIEW  AN  ORDER  OF 

THE  SECURITIES  AND  EXCHANGE  COMMISSION 

!  - 


CHESTER  T.  LANE, 

General  Counsel, 
Attorney  for  Respondent, 

mS  Pennsylvania  Avenue  NW„  Washington,  D.  C. 


CHRISTOPHER  M.  JENKS, 
LAWRENCE  S.  LESSER, 

Of  Counsel. 
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EXCERPT  FROM  DOCUMENT  NO.  123  1 

In  the  Matter  of  American  Gas  &  Electric  Company 

File  No.  31-425 

STIPULATION 

For  the  purposes  of  this  proceeding  only  and  without  prej¬ 
udice  to  any  other  suit  or  proceeding  between  the  parties 
hereto  or  otherwise  the  following  extracts  from  the  record 
of  private  conferences  between  certain  directors  and  an  ex¬ 
director  of  the  American  Gas  &  Electric  Company  and  the  Staff 
of  the  Securities  and  Exchange  Commission  shall  have  the 
same  force  and  effect  as  if  the  same  were  testimony  under  oath 
offered  and  received  in  this  proceeding  by  said  persons. 

Neither  of  the  parties  by  entering  this  stipulation  shall  be 
deemed  to  have  conceded  the  relevancy  or  materiality  of  any 
portion  thereof  and  no  objection  shall  be  required  to  be  entered 
on  the  record  to  preserve  the  right  of  either  party  to  question 
such  relevancy  or  materiality  at  any  stage  of  the  proceeding. 

Each  of  the  parties  to  this  stipulation  reserves  in  full  the 
right  to  offer  additional  evidence  and  to  examine  and  cross- 
examine  witnesses  in  this  proceeding  and  the  right  to  prosecute 
these  proceedings  further  upon  exception,  appeal,  or  other¬ 
wise  to  like  effect  as  if  this  stipulation  had  not  been  entered 
into  and  filed,  and  specifically  American  Gas  &  Electric  Com¬ 
pany  expressly  reserves  and  refuses  to  waive  any  constitutional 
or  legal  rights  as  the  same  are  reserved  at  length  in  the  con¬ 
cluding  paragraph  of  the  application  pursuant  to  Section  2 
(a)  (S)  of  the  Public  Utility  Holding  Company  Act  of  1935 
filed  by  said  American  Gas  &  Electric  Company  as  applicant 
in  this  proceeding. 

1  Periods  indicate  where  omissions  appeared  in  the  stipulation.  Asterisks 
indicate  omissions  made  in  preparing  this  appendix. 

(1) 
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I  __ 

The  extracts  of  said  private  conference  which  are  stipulated 
as  aforesaid  are  as  follows : 

•  *  * 

Frank  B.  Ball,  being  called  as  a  witness,  testified  as  follows: 

Examination  by  Mr.  Kaufman: 

Q.  Will  you  give  your  full  name,  and  home  and  business 
address? 

i 

A.  Full  name,  Frank  B.  Ball;  business  address,  30  Church 
Street;  home  address,  715  Belvedere  Avenue,  Plainfield,  New 
Jersey. 

Q.  Would  you  care  to  give  your  age?* 

A.  Yes;  seventy. 

4 

0  •  •  •  • 

Q.  When  did  you  first  come  with  American  Gas  &  Electric 
Co.? 

A.  1907,  in  January,  I  think  it  was. 

#  •  •  •  • 

Q.  Were  you  in  touch  with  and  generally  familiar  with  the 
organization  of  American  Gas  &  Electric  Co.? 

A.  I  came  right  into  it  with  the  transition  from  Electric 

| 

Company  of  America  to  American  Gas  &  Electric  Co. 

Q.  They  were  exactly  the  same  properties  that  went  from 
one  company  into  the  other  company? 

A.  Right. 

Q.  Did  you  work  on  the  terms  or  purchase  price  in  any  way? 
A.  No. 

Q.  You  say  Mr.  Breed  handled  that?* 

A.  Mr.  Breed  handled  that. 

Q.  And  whom  did  he  deal  with — well,  excuse  me — when  you 
say  Mr.  Breed  handled  that  you  mean  he  handled  it  for  Amer¬ 
ican  Gas  &  Electric  Co.?* 

A.  He  was  representing  Electric  Company  of  America. 

Q.  How  did  he  come  to  represent  Electric  Company  of 
America? 

A.  Well,  he  was  a  relative  of  Mr.  Harrison  Williams  and  we 
had  nobody — the  Electric  Company  of  America  had  nobody 
in  their  organization  that  had  the  time  or  the  ability,  as  we 
figured  it,  to  handle  that  type  of  transaction,  and  he  was 
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brought  in  to  be  the  go-between  to  handle  the  entire  trans¬ 
action. 

Q.  You  just  stated  that  he  was  a  relative,  and  I  believe  he 
was  a  brother-in-law  of  Harrison  Williams. 

A.  That  is  right. 

Q.  How  did  that  bear  upon  him  representing  Electric  Com¬ 
pany  of  America? 

A.  Because,  as  I  say,  there  was  nobody  in  Electric  Company 
of  America's  organization  that  we  considered  could  handle  it 
and  he  was  suggested  as  the  go-between. 

Q.  By  Harrison  Williams? 

A.  I  imagine  by  Harrison  Williams.  That  I  don’t  know. 

Q.  What  was  Harrison  Williams’  connection  with  Electric 
Company  of  America? 

A.  None  whatsoever. 

Q.  To  whom  would  Mr.  Williams  have  suggested  Mr.  Breed? 
Did  he  know  Mr.  Maloney? 

A.  No.  He  would  probably  suggest  that  to  Mr.  Mitchell. 

Q.  Well,  I  am  referring  now  to  Mr.  Breed's  representation  of 
Electric  Company  of  America. 

A.  That  is  right. 

Q.  Did  Mr.  Mitchell  have  any  interest  in  Electric  Com¬ 
pany  of  America? 

A.  No. 

Q.  Mr.  Mitchell  was  a  representative  of  the  purchasing  party 
rather  than  the  selling  party? 

A.  Right. 

*  *  * 

Q.  Who  were  the  other  interests  to  whom  Electric  Company 
of  America  was  sold? 

A.  Well,  I  think  there  was — I  don’t  know  whether  I  can  tell 
you  that  or  not — there  was  one  group,  Electric  Bond  <fc  Share, 
and  Harrison  Williams  and  Mr.  Burchard  and  others  were 
mixed  with  them.  I  don’t  know,  and  there  was  Mr.  Breed  him¬ 
self  and  a  Mr.  Catherwood,  in  Philadelphia,  and  then  there 
was  Mr.  Doherty’s  group.  There  were  four  groups. 

Q.  I  have  never  been  quite  clear  as  to  what  Harrison  Wil¬ 
liams  did  in  this  whole  transaction.  You  say  he  didn't  own  any 
stock  in  either  company. 
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A.  No;  he  couldn’t  own  any  stock  in  Electric  Company  of 
America  and  he  couldn’t  own  any  stock  in  the  other  company 
because  it  wasn’t  formed  until  they  were  sure  they  w*ere  going 
to  get  the  Electric  Company  of  America  properties. 

Q.  American  Gas  &  Electric — I  may  be  doing  Harrison 
Williams  an  injustice — but  it  has  never  been  his  prime  in¬ 
terest,  has  it;  North  American  Company  has  been  his  prime 
interest? 

A.  That  is  right. 

Q.i  He  has  never  had  a  large  financial  stake  in  American 
Gas  <fc  Electric  Co.? 

A.i  Well,  that  is  a  pretty  hard  matter  to  tell,  because  you 
don’t  know  where  the  stakes  lie. 

Q.  To  your  knowledge  he  has  not  had  a  large  financial  in¬ 
terest? 

A.  I  don’t  think  he  has.  I  can't  say  of  positive  knowledge 
because  you  don’t  know  who  your  stockholders  are  or  who 
they  are  representing. 

•  *  * 

Q.  I  heard  a  story  somewhere — and  you  can  correct  me  on 
this;  I  am  probably  wrong — and  that  is  that  Mr.  Breed  came 
to  Mr.  Doherty  with  this  Electric  Company  of  America  situa¬ 
tion  and  Mr.  Doherty  didn’t  have  enough  money.  I  think  they 
needed  a  million,  two  in  cash,  or  something  of  that  sort,  and 
then  Mr.  Doherty  went  to  the  General  Electric  interests  and 
they  were  too  busy  or  too  important,  or  something,  and 
they  referred  it  to  Mitchell,  who  was  running  Bond  &  Share, 
which  was  a  bond  department  or  financial  department  of 
General  Electric  Company,  and  then  Mitchell,  plus  the  Cather- 
woods,  put  up  the  remainder  of  the  cash. 

A;  I  would  say  it  is  the  other  way  around;  he  went  to 
Mitchell  first  and  Mitchell  brought  in  Doherty  as  the  operating 
man. 

• 

Q.  Do  you  recall  any  understanding  at  the  time  that  Mr. 
Doherty  was  to  take  care  of  engineering  matters,  operations, 
that  Mr.  Mitchell  was  to  supervise  financing  and  Mr.  Breed 
was  to  take  care  of  public  relations,  franchises,  et  cetera,  in  the 
localities  with  which  he  was  familiar,  that  is  the  Midwest? 
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A.  Well,  in  general  that  is  the  understanding.  That  was 
the  understanding. 


*  *  * 

Q.  Who  asked  you  to  come  on  the  Board  of  American  Gas  & 
Electric  Company? 

A.  Well,  I  don’t  know.  Somebody  proposed  my  name,  but 
who,  I  don’t  know*. 

Q.  What  interests  were  you  representing  aside  from  what¬ 
ever  stock  you  may  have  had  yourself? 

A.  None,  except  the  interests  of  American  Gas  &  Electric 
Company  stockholders  and  my  own  interest. 

Q.  You  w’ere  representing  no  particular  large  stockholder? 

A.  No;  none  whatever. 

Q.  You  have  twenty  some  odd  thousand  shares  of  stock, 
common  stock,  in  your  own  name? 

A.  Right. 

Q.  How  was  that  stock  acquired,  Mr.  Ball?  Was  it  on  the 
open  market? 

A.  Some  of  it  was  on  the  open  market.  Some  was  in  the 
original  formation  of  the  company  where  I  underwTote  pre¬ 
ferred  stock,  and  some  came  as  additional  compensation,  and 
of  course,  in  dividends  and  that  sort  of  thing ;  stock  dividends 
quite  a  large  part  of  it. 

Q.  Would  you  say  that  most  of  it  came  from  your  original 
participation  in  the  organizing  syndicate,  plus  stock  divi¬ 
dends? 

A.  Yes. 

Q.  What  was  the  extent  of  your  participation  in  that  syn¬ 
dicate? 

A.  $50,000. 

Q.  Who  offered  you  a  place  in  the  syndicate? 

A.  Mr.  Breed  put  that  through  for  me. 

*  *  * 

Q.  I  also  notice  that  the  organization  meetings  of  Ameri¬ 
can  Gas  &  Electric  Company  were  held  at  62  Cedar  Street. 
What  offices  were  they? 


*  *  # 


A.  Electric  Bond  &  Share  was  at  62  Cedar  Street.  That 
was  their  office. 


#  *  * 

CONFERENCE  WITH  SIDNEY  Z.  MITCHELL 

A.  i Well.  now.  the  Electric  Bond  &  Share  was  organized 
with  only  twelve  hundred  thousand  dollars,  cash.  The  bal¬ 
ance  of  it  was  lhade  up  of  the  securities  that  they  had  ac¬ 
cumulated,  that  I  have  been  telling  you  about,  and  it  wasn't 
a  question  with  the  General  Electric  whether  the  Bond  & 
Share  itself  made  much  or  not,  that  was  not  the  object  for 
which  it  was  organized.  It  was  organized  to  be  helpful  in 
trying  to  get  the  rural  and  small-town  business  developed  on 
a  basis  where  it  could  get  its  money  without  paying  through 
the  nose  for  it,  and  it  could  tie  it  together  in  sufficient  volume 
to  reduce  the  costs,  and  then  if  we  could  reduce  the  costs, 
everybody  could  have  household  appliances  and  the  mills 
would  use  it  instead  of  steam,  and  the  more  they  used  the 
cheaper  they  could  make  it,  up  to  a  certain  point,  and  the 
bigget  it  was  the  more  sound  way  they  could  finance  it,  and 
the  easier  it  was  to  finance  it  and  the  lower  the  cost  again, 
and  that  meant  a  great  machinery  business  and  apparatus 
business  for  evervbodv. 

*  *  * 

Q.  American  Gas  was  formed  around  the  nucleus  of  the 
properties  of  the  Electric  Company  of  America,  was  it  not? 

A.  Correct. 

Q.  Would  you  describe  how  that  situation  came  to  your  at¬ 
tention  and  how  American  Gas  was  organized,  who  were  the 
most  prominent  personalities  in  the  organization  of  American 
Gas  and  what  roles  they  played  generally? 

A.  Well,  that  was  mentioned  to  me  the  first  time  by  either — 
well,  no,  I  think  it  was  Mr.  Burchard  called  me  up  and  said 
he  wanted  to  bring  General  Breed  down  to  see  me. 

Q.  That  was  R.  E.  Breed? 

A.  R.  E.  Breed.  He  brought  General  Breed  down.  Gen¬ 
eral  Breed  then  lived  in  Muncie  or  Marion,  Indiana,  and  he 
told  me  that — in  the  meantime  I  had  met  Harrison  Williams. 


*  *  *  Harrison  Williams’  then  wife  was  General  Breed’s 
sister,  and  Harrison  came  from  out  in  Ohio  some  place,  where 
some  of  these  properties,  nearby  where  they  are  located, 

*  *  *  and  that  is  how  the  thing  came  to  Burchard.  He 

mentioned  it  to  Burchard.  They  had  been  trying  to  finance 
it,  and  the  next  meeting  w*e  had  I  think  Henry  Doherty  was 
there. 

Q.  In  other  w’ords,  General  Breed  found  the  situation? 

A.  General  Breed  found  the  situation. 

*  *  * 

Q.  Well,  now,  Electric  Bond  &  Share  Co.  formed  or  organ¬ 
ized  American  Gas  &  Electric  Co.? 

A.  Well,  we  caused  it  to  be  done. 


EXCERPT  FROM  DOCUMENT  NO.  169  2 


LAW  OFFICES 

Ballard.  Spahr,  Andrews  &  Ingersoll 
1035  Land  Title  Building 

Philadelphia,  May  3, 19^1 . 

Re  In  the  Matter  of  American  Gas  and  Electric  Company,  Ap¬ 
plication  Pursuant  to  Section  2  (a)  (8)  of  the  Public  Utility 
Holding  Company  Act  of  1935 — File  No.  31-425 
Honorable  Edward  C.  Eicher, 

Chairman ,  Securities  and  Exchange  Commission, 

Washington ,  D.  C. 

Dear  Sir:  At  the  oral  argument  in  the  above  proceeding  on 
April  22.  1941,  Mr.  Cohen,  counsel  to  the  Commission,  quoted 
(Transcript,  pages  51,  52)  certain  excerpts  from  the  answer 
filed  in  1936  on  behalf  of  all  of  the  defendants  in  the  suit 
of  Securities  and  Exchange  Commission  vs.  Electric  Bond  and 
Share  Company,  et  al,  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  In  Equity,  No. 
E81-37S.  These  excerpts  were  not  a  part  of  the  record  in  the 
present  proceeding  and  counsel  for  the  applicant  acceded  to 
Mr.  Cohen’s  request  that  they  might  be  so  considered,  with 
the  right  to  make  further  comment  upon  them  after  opportu¬ 
nity  to  examine  the  voluminous  document  from  which  the 

quoted  excerpts  were  taken  (Transcript,  page  53). 

*  *  # 

The  case  of  Securities  and  Exchange  Commission  vs.  Elec¬ 
tric  Bond  and  Share  Company,  et  al.,  in  which  the  pleading 
containing  the  quotations  was  filed,  involved  solely  the  validity 
of  the  registration  provisions  of  the  Act.  *  *  * 

‘Asterisks  indicate  omissions  made  in  preparing  this  appendix. 
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Thus,  American  Gas,  being  itself  concededly  the  kind  of 
a  holding  company  to  which  the  registration  provisions  of  the 
Act  applied,  could  not  secure  exemption  from  the  registration 
provisions  by  an  “exemption”  petition  and  order  under  Sec¬ 
tion  2  (a)  (8)  of  the  Act.  In  other  words,  American  Gas 
w’ould  be  subject  to,  and  not  exempt  from,  the  registration 
provisions  regardless  of  whether  it  were  or  were  not  a  subsid¬ 
iary  (within  the  statutory  meaning)  of  Bond  and  Share  and 
the  only  issue  in  the  Bond  and  Share  case  was  the  validity  of 
the  registration  provisions.  It  is  in  the  light  of  this  single 
issue  to  which,  of  course,  the  answer  quoted  by  Mr.  Cohen 
was  directed,  that  the  language  of  that  answer  must  be  read 
and  construed  *  *  *. 

*  *  # 

Very  truly  yours, 

Frederic  L.  Ballard, 

Attorney  for  American  Gas  and  Electric  Company. 


EXCERPT  FROM  DOCUMENT  183  3 

In  the  United  States  District  Court  for  the  Southern  District 

of  New  York 


In  Equity  No.  ES1-37S 

Securities  and  Exchange  Commission,  plaintiff 

vs. 

Electric  Bond  and  Share  Company, 
American  Gas  and  Electric  Company, 
American  Power  &  Light  Company, 
National  Power  &  Light  Company, 
Electric  Power  &  Light  Corporation,  and 

United  Gas  Corporation,  defendants  *  *  # 

*  *  * 


# 


*  # 


AS  A  SEPARATE  AND  DISTINCT  DEFENSE  AND  BY  WAY  OF  COUNTER¬ 
CLAIM  AND  CROSS-BILL 

Defendants  jointly  and  severally  allege: 

24.  Defendant  Bond  and  Share  and  defendants  American 
Gas.  American  Power  &  Light  Company,  Electric  Power  & 
Light  Corporation,  National  Power  &  Light  Company,  United 
Gas  Corporation,  *  *  *  which  defendants  other  than 

Bond  and  Share  are  hereinafter  sometimes  referred  to  collec¬ 
tively  as  “ holding  company  defendants,”  are  duly  organized 

and  existing  corporations,  *  *  *. 

*  *  * 

41.  *  *  * 

All  of  the  holding  company  defendants  *  *  *  are  sub¬ 
sidiary  companies  of  the  defendant  Bond  and  Share  *  *  * 

'Asterisks  indicate  omissions  made  in  preparing  this  appendix. 
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within  the  meaning  of  Section  2  (a)  (8)  of  said  Holding  Com¬ 
pany  Act  and  none  of  said  companies  is  entitled  to  exemption 
or  to  claim  exemption  as  a  subsidiary  company  under  the  terms 
of  Section  2  (a)  (8)  *  *  *  of  said  Act,  or  otherwise,  or  any 

other  section  thereof.  Exemption  of  said  holding  *  *  * 

company  defendants  as  holding  companies  would  be  compara¬ 
tively  valueless  to  them  as  they  would  remain  subsidiary  com¬ 
panies  subject  to  all,  or  practically  all,  the  provisions  of  said 
Act. 

*  #  * 

Wherefore,  the  premises  considered,  the  defendants  pray: 

#  *  * 

(2)  That  on  the  separate  defense,  counterclaim  and  cross¬ 
bill  herein: 

(a)  This  Court  enter  a  declaratory  judgment  under  Section 
274  (d)  of  the  Judicial  Code,  as  amended  by  the  Act  of  June 
14,  1934  (Chapter  512,  48  Stat.,  955,  U.  S.  C.  A.,  Title  28, 
Section  400),  that  said  Holding  Company  Act,  and  each  and 
every  provision  thereof,  is  unconstitutional,  void,  and  of  no 
effect. 

(b)  This  Court  grant  defendants  after  notice  and  hearing 
a  temporary  injunction  against  plaintiff  Securities  and  Ex¬ 
change  Commission,  enjoining  said  Commission,  its  agents 
and  all  persons  acting  in  aid  of  said  Commission,  from  mak¬ 
ing  any  rule,  regulation,  or  order  applicable  to  defendants 
under  said  Holding  Company  Act  and,  specifically,  any  rule, 
iegulation,  or  order  under  the  provisions  referred  to  in  para¬ 
graphs  46  and  47  hereof. 

(c)  This  Court  grant  defendants,  after  notice  and  hearing, 
a  temporary  injunction  against  plaintiff  Commission  and  the 
Commissioners,  enjoining  said  Commission  and  Commission¬ 
ers,  and  their  successors  in  office,  their  agents  and  all  persons 
acting  in  aid  of  them  from  instituting  or  taking  any  steps 
toward  the  institution  of  any  action,  proceeding  or  prosecu¬ 
tion  designed  to  compel  defendants  or  the  directors,  officers, 
or  employees  thereof,  to  comply  with  said  Act,  or  to  compel 
the  defendants  to  register  under  said  Holding  Company  Act, 
or  to  enforce  against  defendants,  or  the  directors,  officers,  or 
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employees  thereof,  any  penalty  or  other  liability  imposed  by 
said  Act,  or  authorized  thereunder,  on  account  of  acts  done  or 
omitted  by  defendants  or  the  directors,  officers,  or  employees 
thereof;  and  enjoining  the  plaintiff  Commission  and  the  Com¬ 
missioners,  and  their  successors  in  office  and  all  persons  act¬ 
ing  in  aid  of  it  or  them,  from  transmitting  to  the  Attorney 
General,  or  his  successors  in  office,  any  evidence  of  violation 
of  said  Act  by  the  defendants  or  the  directors,  officers,  or  em¬ 
ployees  thereof,  or  in  any  manner  from  inducing  said  Attor¬ 
ney  General  to  institute  proceedings  against  them,  or  any  of 
Them. 

(d)  This  Court  grant  defendants,  after  notice  and  hearing, 
a  temporary  injunction  against  said  Attorney  General,  and 
his  successors  in  office,  and  all  persons  acting  in  aid  of  him  or  his 
successors  in  office  or  under  his  superintendence  or  direction 
or  the  superintendence  or  direction  of  his  successors  in  office, 
enjoining  him  and  them  from  instituting  or  directing  the  in¬ 
stitution  of  any  proceeding  against  the  defendants,  or  any 
of  them,  or  their  directors,  officers,  or  employees,  on  account 
of  any  act  done  or  omitted  to  be  done  under  said  Act  and  that 
this  Court  grant  defendants,  after  notice  and  hearing,  a  tem¬ 
porary  injunction  against  the  Postmaster  General  and  his  suc¬ 
cessors  in  office  and  those  acting  or  claiming  to  act  under  his 
direction  or  authority  or  under  the  direction  or  authority  of 
his  successors  in  office,  enjoining  him  and  them  from  enforcing 
the  postal  provisions  of  said  Act  by  excluding  from  the  mails 
any  property,  communication,  or  securities  of  the  defendants, 
or  any  I  of  them,  or  otherwise,  under  or  by  virtue  of  the  terms 
or  provisions  or  under  the  authority  of  said  Holding  Company 
Act. 

(e)  On  final  hearing  this  Court  enter  a  permanent  injunc¬ 
tion  to  the  same  effect. 
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(f)  For  such  other  and  further  relief  as  to  the  Court  may 
seem  meet. 

Simpson  Thacher  &  Bartlett, 

120  Broadway,  New  York,  N.  Y. 

Solicitors  for  all  Defendants 
and  Intervening  Defendants. 

Thomas  D.  Thacher, 

John  F.  MacLane, 

Douglas  A.  Calkins, 

Of  Counsel  for  All  Defendants  and  Intervening  Defend¬ 
ants. 

Reid  &  Murphy, 

A.  J.  G.  Priest, 

2  Rector  Street,  New  York,  N.  Y., 

Of  Counsel  for  Defendants  Electric  Bond  and 
Share  Company,  American  Power  &  Light  Com¬ 
pany,  Natioml  Power  &  Light  Company,  and 
Electric  Power  &  Light  Corporation. 

M.  F.  Millikan, 

30  Church  Street,  New  York,N.  Y. 

Of  Counsel  for  *  *  *  American  Gas  and 
Electric  Company. 
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In  the  United  States  ^ourt  of  Appeals 
for  the  District  df  Columbia 


April  Term,  194l[  No.  7948 

i 

American  Gas  and  Electric  Pompany.  petitioner 


Securities  and  Exchange  Commission,  respondent 


OY  PET  IT  10'S  TO  REVIEW  AS  ORDER  OF 
THE  SECURITIES  AXD  EXCHANGE  COMMISSION 


CHESTER  T.  LANE, 

General  Counsel, 
At  tonic  ii  for  Respondent, 

Ills  Penn  si/l  run  in  Arcnue  .YU’..  Washington,  I).  C. 

CHRISTOPHER  M.  JENKS, 

Assistant  General  Counsel, 

LAWRENCE  S.  LESSER, 

Of  Counsel. 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 


April  Term,  1941,  No.  7948 

American  Gas  and  Electric  Company,  petitioner 

v. 

Securities  and  Exchange  Commission,  respondent 


ON  PETITION  TO  REVIEW  AN  ORDER  OF 
THE  SECURITIES  AND  EXC RANGE  COMMISSION 


RESPONDENT’S  BRIEF 


STATEMENT  1 

This  case  comes  before  the  Court  upon  the  petition  of  Ameri¬ 
can  Gas  and  Electric  Company  (hereinafter  called  “American 
Gas”  or  “petitioner”)  to  review  an  order  of  the  Securities  and 
Exchange  Commission  (hereinafter  called  “the  Commission”). 
The  statute  involved  is  the  Public  Utility  Holding  Company 
Act  of  1935  (hereinafter  called  “the  Act,”  Act  of  August  26, 
1935,  c.  687,  49  Stat.  803,  Tit.  15  U.  S.  C.,  Sec.  79a  et  seq.). 
The  petition  for  review  was  filed  pursuant  to  Section  24  (a)  of 
the  Act  (49  Stat,  834,  Tit.  15  U.  S.  C.,  Sec.  79x).  The  order 
complained  of  (Pet.  App.  61)  denied  petitioner’s  application 
under  Section  2  (a)  (8)  of  the  Act  (Pet,  App.  62-75)  to  be 
declared  not  to  be  a  subsidiary  of  Electric  Bond  and  Share 

1  Throughout  this  brief,  the  abbreviations  “B.”  or  “Pet.  B."  refer  to  the 
petitioner’s  brief  and  the  abbreviation  “Pet.  App.’’  refers  to  the  appendix 
to  the  petitioner’s  brief.  “Res.  App.”  refers  to  the  appendix  to  respondent’s 
brief.  Reference  to  portions  of  the  transcript  not  printed  in  the  appendix 
to  either  brief  is  by  document  number  and  page  as  listed  in  the  Commis¬ 
sion’s  certification  of  the  transcript,  viz :  “Tr.  Doc.  No. - ,  p.  — .” 
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Company,  a  registered  holding  company  (hereinafter  called 
“Bond  <fc  Share”).  Section  2  (a)  (S)  in  pertinent  part 
provides : 

“Subsidiary  company”  of  a  specified  holding  company 
means — 

(A)  any  company  10  per  centum  or  more  of  the  out¬ 
standing  voting  securities  of  which  are  directly  or  in¬ 
directly  owned,  controlled,  or  held  with  power  to  vote, 
by  such  holding  company  *  *  *  unless  the  Com- 

!  mission,  as  hereinafter  provided,  by  order  declares  such 
company  not  to  be  a  subsidiary  company  of  such  hold¬ 
ing  company;  *  *  * 

!  The  Commission,  upon  application,  shall  by  order  de¬ 
clare  that  a  company  is  not  a  subsidiary  company  of 
a  specified  holding  company  under  clause  (A)  if  the 
Commission  finds  that  (i)  the  applicant  is  not  con¬ 
trolled,  directly  or  indirectly,  by  such  holding  company 

*  *  *  (ii)  the  applicant  is  not  an  intermediary 

company  through  which  such  control  of  another  com¬ 
pany  is  exercised,  and  (iii)  the  management  or  policies 
of  the  applicant  are  not  subject  to  a  controlling  in¬ 
fluence,  directly  or  indirectly,  by  such  holding  company 

*  *  *  so  as  to  make  it  necessary  or  appropriate  in 

the  public  interest  or  for  the  protection  of  investors  or 
consumers  that  the  applicant  be  subject  to  the  obliga¬ 
tions,  duties,  and  liabilities  imposed  in  this  title  upon 

1  subsidiary  companies  of  holding  companies  *  *  * 

Bond  &  Share  owns  more  than  10  per  cent  of  petitioner’s 
outstanding  voting  securities  and  petitioner  is,  therefore,  a 
subsidiary  company  of  Bond  &  Share  under  clause  (A).  The 
Commission  denied  petitioner's  application  to  be  declared  not 
to  be  such  a  subsidiary  upon  the  ground  that  it  could  not 
make  the  last  of  the  three  necessary  findings  (Pet.  App.  59). 

Much  of  petitioner’s  statement  of  the  case  (Pet.  B.  2-16) 
is  interwoven  with  argument  (in  many  instances  petitioner 
also  confuses  inferences  it  would  draw  with  basic  facts)  with 
the  result  that  any  counter-statement  would,  of  necessity, 
also  be  argumentative.  To  avoid  that  result,  and  because 
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respondent  answers  petitioner’s  contentions  in  its  “Summary 
of  Argument”  and  “Argument,”  wherein  the  facts  are  fully 
related  and  considered,  no  formal  restatement  of  the  case  is 
attempted.  It  must  be  pointed  out,  however,  that  a  large 
part  of  petitioner's  statement  (Pet.  B.  2-6)  deals  with  alleged 
consequences  under  Section  11,  of  the  Act  of  the  Commission’s 
denial  of  its  application.  But  that  is  a  subject  which  is  mani¬ 
festly  irrelevant  to  the  issues.  The  manner  in  which  the 
standards  of  Section  11  will  apply  to  petitioner  may,  of  course, 
depend,  as  the  Commission  noted  (Pet.  App.  59,  n.  64),  on 
whether  or  not  petitioner  is  a  subsidiary  of  Bond  <fc  Share; 
but  that  is  hardly  relevant  in  deciding  whether  petitioner 
meets  the  statutory  requirements  for  a  declaration  that  it 
is  not  a  subsidiary  of  Bond  &  Share.  Consequently,  there  is 
neither  need  nor  reason  for  speculating  here  as  to  how,  if  at 
all,  the  means  open  to  petitioner  for  complying  with  Section 
11  as  a  subsidiary  company  may  differ  from  those  that  would 
be  available  to  it  if  it  were  not  a  subsidiary. 

Petitioner's  statement  is,  moreover,  incomplete  in  several 
respects.  These  include,  among  others,  the  narrative  of  the 
organization  of  American  Gas,  the  description  of  Bond  & 
Share’s  “fiscal  agency”  (Pet.  B.  6-8)  and  the  omission  of  any 
reference  to  petitioner's  assertion  in  a  pleading  filed  in 
1936  in  a  United  States  District  Court  that  it  was  a  subsidiary 
of  Bond  <fc  Share,  not  “entitled  to  exemption  or  to  claim 
exemption  as  a  subsidiary  company  under  the  terms  of  Section 
2  (a)  (8)”  of  the  Act.  These  matters  are,  however,  fully 
dealt  with  in  our  Argument. 

SUMMARY  OF  ARGUMENT 

Bond  Share  owns,  controls  and  holds  with  power  to  vote 
17.5%  of  petitioner’s  outstanding  voting  securities  (Pet. 
B.  5).  Petitioner  is,  therefore,  a  subsidiary  company  of  Bond 
cV  Share  by  statutory  definition.  Consequently  “the  burden 
rested  on  petitioner  to  bring  itself  within  the  exception”  to 
the  Act’s  definition.  Detroit  Edison  Co.  v.  S.  E.  C.,  119  F. 

(2d)  730  (C.  C.  A.  6th,  1941),  cert,  denied, - U.  S. 

62  Sup.  Ct.  105.  This,  petitioner  concedes  (B.  24). 
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In  view  of  the  issue  posed  by  the  statute,  the  question  before 
this  Court  is  whether  the  evidence  is  of  such  a  compelling 
character  as  to  have  required  the  Commission  to  find  that 
petitioner’s  management  and  policies  are  not  subject  to  a  con¬ 
trolling  influence  by  Bond  <fc  Share,  and  not  whether  the  evi¬ 
dence  sustains  a  conclusion  that  such  a  controlling  influence  ex¬ 
ists.  Whether  the  Court  would  reach  the  same  conclusion  as  the 
Commission  is  immaterial.  N.  L.  R.  B.  v.  Waterman  Steam¬ 
ship  Corp.,  309  U.  S.  206,  226  (1940).  The  issue  is  whether 
there  is  a  “rational  basis”  for  the  Commission’s  action.  Roch¬ 
ester  Telephone  Corporation  v.  U.  S..  307  U.  S.  125. 146  (1939), 
and  not  whether  “a  contrary  conclusion  might  not  reasonably 
have  been  reached.”  Kansas  City  Power  &  Light  Co.  v. 
A’.  L.  R.  B.,  Ill  F.  (2d)  340,  349  (C.  C.  A.  Sth.  1940).  Conse¬ 
quently,  unless  this  Court  will  say  that  the  evidence  permits 
of  no  conclusion  other  than  that  petitioner’s  management  and 
policies  are  not  subject  to  a  controlling  influence  by  Bond  & 
Share,  the  Commission’s  determination  must  stand. 

The  Commission’s  determination  (Pet.  App.  59)  that 
it  could  not  find  that  petitioner’s  “management  or  poli¬ 
cies  *  *  *  are  not  subject  to  a  controlling  influence,  di¬ 
rectly  or  indirectly,  *  *  *  so  as  to  make  it  necessary  or 

appropriate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers  that”  petitioner  be  subject  to  the  obliga¬ 
tions,  duties  and  liabilities  of  a  subsidiary  company,  has  a 
rational  basis  and  is  neither  arbitrary  nor  capricious: 

Petitioner’s  counsel  concedes  (Pet.  B.  2S-30)  that  Bond  & 
Share  had  a  “controlling  influence”  over  petitioner’s  “man¬ 
agement  and  policies”  from  1906  to  192S-31.  Petitioner’s 
president  and  vice-president  testified  at  the  hearing  before  the 
Commission  that  Bond  <fc  Share’s  controlling  influence  con¬ 
tinued  through  1933  (Pet.  App.  152,  270,  271,  429).  In  1936, 
petitioner  asserted  in  a  pleading  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York  (Res. 
App.  10--13)  that  it  was  a  subsidiary  of  Bond  <fc  Share  and  was 
not  at  that  time  “entitled  to  exemption  or  to  claim  exemption 
as  a  subsidiary  company  under  the  terms  of  Section  2  (a)  (8)” 
of  the  Act.  There  has  been  no  change  in  the  relations  between 
the  two  companies  since  that  time. 
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Up  to  1929,  Bond  <fc  Share  owned  only  9.7%  of  petitioner’s 
voting  securities  (Pet.  B.  7;  Pet.  App.  328,  488,  489);  since 
then  Bond  &  Share  has  been,  and  now  is,  the  owner  of  17.5% 
thereof.  No  other  shareholder  (of  which  there  are  more  than 
19,000)  or  organized  group  of  shareholders,  owns  as  much  as 
4%  of  petitioner’s  voting  securities  (Tr.  Doc.  No.  31,  pp.  1563- 
1643;  Pet.  App.  462,  463).  Bond  &  Share’s  holdings  generally 
account  for  approximately  25%  of  all  the  votes  cast  at  meetings 
of  petitioner’s  shareholders  (Pet.  App.  464,  490). 

Bond  &  Share  caused  petitioner  to  be  organized  in  1906  (Pet. 
App.  488,  489)  and  its  controlling  influence  over  petitioner’s 
management  and  policies  at  all  times  during  the  following 
twenty-five  years  is  conceded  (Pet.  B.  28-30).  While  the 
issue  before  the  Commission  was  whether  petitioner  was  sub¬ 
ject  to  Bond  &  Share’s  controlling  influence  at  the  present  time, 
the  history  of  the  association  between  the  two  companies  was 
properly  considered  as  bearing  on  their  present  relations. 
N.  L.  R.  B.  v.  Newport  News  Shipbuilding  &  Dry  Dock  Co., 
308  U.  S.  241  (1939) ;  N.  L.  R.  B.  v.  Pennsylvania  Greyhound 
Lines,  Inc.,  303  U.  S.  261  (1938). 

Bond  &  Share’s  admitted  “controlling  influence”  over  peti¬ 
tioner’s  “management  and  policies”  stemmed  from  petitioner’s 
origin  and  Bond  &  Share’s  stock  ownership.  Petitioner’s 
origin  remains  the  same  and  Bond  &  Share’s  stock  ownership 
is  now  greater  than  it  has  ever  been.  The  “fiscal  agency”  was 
the  result,  not  the  cause  of  Bond  &  Share’s  controlling  influence. 

That  Bond  &  Share  “had  abandoned  some  of  the  character¬ 
istics  of  ‘controlling  influence’  over  the  petitioner  at  the  time 
of  the  hearing  did  not  require  the  Commission  to  disregard 
prior  interrelated  activities.  There  is  no  showing  that  its 
latent  power  to  resume  such  control  has  been  extinguished. 
The  relationship  is  such  that  they  may  enter  into  similar  activi¬ 
ties  in  the  immediate  future.”  Detroit  Edison  Co.  v.  S.  E.  C., 
supra,  at  p.  739. 

That  petitioner  is  “a  strong,  successful  and  well-managed 
institution  and  bears  an  excellent  reputation  *  *  *  for 

honesty  and  fair  dealing  with  its  investors  *  *  *”  and 

that  “its  executive  officers  devote  all  their  time  to  the  affairs 
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of  petitioner  and  at  the  time  of  the  hearing  had  no  official  con¬ 
nection  with”  Bond  &  Share  is  immaterial.  Detroit  Edison 
Co.  v.  S.  E.  C.,  supra,  at  p.  737. 

ARGUMENT 

(1)  The  nature  of  the  Commission’s  determination  and  the 

issue  before  this  Court 

Petitioner  is  a  subsidiary  company  of  Bond  &  Share  under 
Clause  (A)  of  Section  2  (a)  (S)  of  the  Act  because  Bond  & 
Share  owns,  controls,  and  holds  with  power  to  vote  more  than 
ten  per  centum  of  petitioner's  outstanding  voting  securities. 
The  last  paragraph  of  Section  2  (a)  (S),  however,  provides  that, 
upon  application,  the  Commission  shall  declare  a  company 
which  is  a  subsidiary  of  a  holding  company  by  virtue  of  Clause 
(A)  hot  to  be  a  subsidiary  thereof  if  it  finds  that  such  com¬ 
pany  (1)  is  not  controlled  by  the  holding  company,  (2)  is  not 
a  company  through  which  the  holding  company  controls  a 
third  company,  and  (3)  is  not  a  company  whose  management 
or  policies  are  subject  to  a  controlling  influence  by  the  holding 
company  so  as  to  make  it  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or  consumers  that 
such  company  be  subject  to  the  obligations  of  a  subsidiary 
under  the  Act. 

Petitioner  applied  to  the  Commission  for  an  order  declaring 
it  not  to  be  a  subsidiary  of  Bond  &  Share.  The  Commission 
denied  petitioner's  application,  after  a  hearing,  because  it  con¬ 
cluded  that,  on  the  evidence,  it  could  not  make  the  third  of 
the  three  findings  that  the  Act  required  before  an  order  de¬ 
claring  petitioner  not  to  be  a  subsidiary  of  Bond  &  Share  could 
properly  be  entered. 

The  issue  before  this  Court,  therefore,  is  not  whether  the 
evidence  reasonably  supports  a  finding  that  petitioner’s  man¬ 
agement  or  policies  are  subject  to  a  controlling  influence  by 
Bond  &  Share,  but  whether  the  Commission  was  arbitrary  and 
capricious  in  refusing  to  find  that  petitioner’s  management 
and  policies  are  not  subject  to  such  an  influence.  Unless  the 
evidence  is  so  preponderant  in  favor  of  such  a  finding  as 
to  provide  no  rational  basis  for  a  refusal  to  make  it,  the  Com- 
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mission’s  determination  must  stand.  Rochester  Telephone 
Corporation  v.  U.  S .,  307  U.  S.  125, 146  (1939). 

Since  it  is  the  Commission’s  function  to  appraise  the  evi¬ 
dence  and  the  weight  and  credibility  of  testimony,  N.  L.  R.  B . 
v.  Link-Belt  Co.,  311  U.  S.  584,  597  (1941),  this  Court  will  not 
substitute  its  own  judgment  for  that  of  the  Commission  even 
though  it  might  reach  a  different  conclusion  were  it  to  consider 

the  evidence  de  novo.  Gray  v.  Powell , - U.  S. - , 

-  Sup.  Ct.  - ,  (Dec.  15,  1941);  American  Sumatra 

Tobacco  Co.  v.  S.  E.  C.,  71  App.  D.  C.  259,  262,  110  F.  (2d)  117, 
120  (1940).  The  “judicial  function  is  exhausted  when  there 
is  found  to  be  a  rational  basis  for  the  conclusions  approved  by 
the  administrative  body,”  Mississippi  Valley  Barge  Line  Co. 
v.  U.  S.,  292  U.  S.  282,  280-7  (1933). 

Therefore,  while  the  Court  will  examine  the  record  to  deter¬ 
mine  whether  there  was  a  rational  basis  for  the  Commission’s 
refusal  to  make  the  requested  finding,  it  will  not  “review  the 
evidence  or  reweigh  the  testimony.”  Washington,  Virginia  & 
Maryland  Coach  Co.  v.  N.  L.  R.  B.,  301  U.  S.  142,  147  (1937). 
The  test  is  whether,  if  the  trial  had  been  to  a  jury,  the  evidence 
would  have  justified  a  refusal  to  direct  a  verdict.  N.  L.  R.  B. 
v.  Columbian  Enameling  &  Stamping  Co.,  306  U.  S.  292,  300 
(1939).  Consequently,  the  Court  will  consider  “the  evidence 
and  all  reasonable  inferences  which  may  be  drawn  there¬ 
from  *  *  *  in  the  light  most  favorable”  to  the  Commis¬ 

sion’s  conclusion.  Cupples  Co.  Manufacturers  v.  N.  L.  R.  B., 
106  F.  (2d)  100,  104  (C.  C.  A.  Sth.  1939) ;  New  York  Handker¬ 
chief  Mfg.  Co.  v.  N.  L.  R.  B.,  114  F.  (2d)  144,  146  (C.  C.  A. 
7th,  1940). 

The  Commission’s  determination  is  none  the  less  reasonable 
because  the  record  may  contain  testimony  inconsistent  there¬ 
with,  N.  L.  R.  B.  v.  Skinner  Sc  Kennedy  Stationery  Co.,  113  F. 
(2d)  667,  670  (C.  C.  A.  Sth,  1940),  or  because,  as  an  original 
matter,  the  Court  might  have  decided  otherwise.  N.  L.  R.  B.  v. 
Waterman  Steamship  Co.,  supra.  Nor  is  the  standard  of  re¬ 
view  any  different  because  the  basic  facts  may  be  undisputed. 
U.  S.  v.  Louisville  Sc  Nashville  R.  Co.,  235  U.  S.  314, 320  (1914). 

As  the  applicant  before  the  Commission  seeking  to  bring 

434009 — 42 - 2 


8 


itself  within  an  exception  in  the  statute,  petitioner  had,  as  it 
concedes  (Pet.  B.  24),  the  burden  of  proof.  Detroit  Edison  Co. 
v.  S.  E.  C.,  supra;  Piedmont  &  Northern  Ry.  v.  I.  C.  C.,  2S6  U.  S. 
299  (1932);  Schlemmer  v.  Buffalo,  Rochester  and  Pittsburgh 
R.  Co.,  205  U.  S.  1  (1907).  That  burden,  however,  is  not  such 
as  may  be  sustained  by  the  production  of  evidence  that  leaves 
the  issue  in  the  “realm  of  doubt  and  speculation."  Arnerican 
Sumatra  Tobacco  Co.  v.  S.  E.  C.  supra,  71  App.  D.  C.  at  263; 
Deadrich  v.  U.  S.,  74  F.  (2d)  619,  622  (C,  C.  A.  9th,  1935). 
Nor  is  it  sustained  when,  considered  as  a  whole,  the  evidence  is 
as  consistent  with  a  hypothesis  that  petitioner  is  subject  to 
Bond  &  Share’s  controlling  influence,  as  with  petitioner’s  claim 
that  it  is  not.  Massachusetts  Protective  Association  v.  Mou- 
ber,  110  F.  (2d)  203,  206  (C.  C.  A.  8th,  1940).  Petitioner  had 
the  burden  on  each  fact  necessary  to  establish  its  claim,  The 
Edith,  94  U.  S.  51S,  522  (1S76),  and  this  burden  is  not  sustained 
by  evidence  which  leaves  the  inferences  to  be  drawn  uncertain. 
Spain  v.  Powell,  90  F.  (2d)  580.  5S2  (C.  C.  A.  4th,  1937).  Con¬ 
gress  vested  the  Commission,  “not  the  courts,  with  the  power  to 
draw  inferences  from  the  facts.”  N.  L.  R.  B.  v.  Link-Belt  Co., 
supra.  Consequently,  that  the  evidence  may  lend  itself  to  sup¬ 
port  inferences  other  than  those  drawn  by  the  Commission 
will  not  avail  petitioner,  unless  the  inferences  that  petitioner 
urges  alone  are  permissible.  Swayne  &  Hoyt  Ltd.  v.  U.  S.,  300 
U.  S.  297,  307  (1937) ;  Consumers  Power  Co.  v.  N.  L.  R.  B.,  113 
F.  (2d)  3S,  44  (C.  C.  A.  6th,  1940). 

(2)  Wherein  petitioner  failed  to  sustain  its  burden 

We  agree  with  the  petitioner  (Pet.  B.  24)  that  the  “case 
turns  upon  the  single  question  of  whether,  upon  the  rec¬ 
ord  f  *  *  petitioner  was  *  *  *  entitled  to  a  finding 
that  it’s  management  or  policies  #  *  *  are  not  subject 

to  a  controlling  influence’  by  Bond  &  Share,  and  thus  to  a 
declaration  by  the  Commission  that  it  is  not  a  subsidi¬ 
ary  *  *  *  within  the  meaning  of  the  Act.”  Petitioner 

contends  (Pet.  B.  30)  that  the  evidence  required  the  Commis¬ 
sion  to  make  the  finding  and,  consequently,  to  declare  it  not  to 
be  a  subsidiary  company.  We  submit,  however,  that  the  peti- 
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tioner  did  not  sustain  its  burden  of  proof,  and  that  on  the  record 
before  it  the  Commission  could  not  properly  have  made  such  a 
finding.  But  even  if  the  Commission  might  properly  have 
made  such  a  finding,  yet  if  reasonable  men  could  differ,  under 
the  tests  laid  down  by  the  cases  cited  in  the  first  section  of 
this  Argument,  the  Commission’s  determination  must  stand. 

Petitioner’s  answer  in  the  Bond  and  Share  case 

In  1936  the  petitioner  was  a  defendant  in  S.  E.  C.  v.  Electric 
Bond  <fc  Share  Co.,-  and  in  a  cross-bill  interposed  with  its  an¬ 
swer  (Res.  App.  10-11)  petitioner  joined  with  several  of  its 
co-defendants  in  the  allegation  that  they  (including  peti¬ 
tioner)  were  “ subsidiary  companies  of  the  defendant  Bond 
and  Share  *  *  *  and  none  of  said  companies  is  entitled  to 
exemption  or  to  claim  exemption  as  a  subsidiary  under  the 
terms  of  Section  2  {a)  {8)  *  *  *  of  said  Act  *  * 

While  the  Commission  did  not  consider  the  foregoing  “con¬ 
clusive”  (Pet.  App.  54,  55)  its  force  cannot  be  overlooked. 
Pope  v.  Allis,  115  U.  S.  363.  370  (1885) ;  U.  S.  v.  Securities  Cor¬ 
poration  General,  55  App.  D.  C.  256,  260,  4  F.  (2d)  619,  623 
(1925).  This  is  especially  so  since  there  has  been  no  change 
in  the  relationships  between  petitioner  and  Bond  &  Share 
since  1936.  Bond  &  Share’s  ownership  of  petitioner’s  voting 
securities  is  the  same  now  as  it  was  then  (Pet.  App.  164,  464), 
and  petitioner’s  management  remains  substantially  the  same. 

’Hereinafter  called  "the  Bond  and  Share  case",  18  F.  Supp.  131  (S.  D. 
N.  Y.,  1037),  aff'd  92  F.  (2d)  5S0  (C.  C.  A.  2d,  1937),  affd  303  U.  S.  419 
(1938).  Judge  Mack  described  the  nature  of  that  litigation  as  follows 
(IS  F.  Supp.  at  133)  :  "This  is  a  suit  in  equity  brought  by  Securities  and 
Exchange  Commission  against  Electric  Boud  &  Share  Company  and 
certain  subsidiaries,  based  upon  the  Public  Utility  Holding  Company 
Act  of  1935.  It  seeks  to  enjoin  defendants  from  violating  any  provision 
of  Section  4  (a)  of  the  Act  *  *  *  unless  they  register  pursuant  to 

Section  5  thereof  *  *  *.  While  admitting  in  their  answer  that  they 

come  within  the  terms  of  these  sections,  are  doing  the  acts  thereby  pro¬ 
hibited  to  an  unregistered  company,  have  not  registered,  and  do  not  intend 
voluntarily  so  to  do,  defendants  attack  the  constitutionality  of  the  act 
and  of  each  section  thereof.  By  cross-bill  *  *  *  an  injunction  against 
the  enforcement  of  the  act  is  sought  on  like  grounds  of  its  unconstitution¬ 
ality  *  *  *." 
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Petitioner’s  board  of  directors  has  been  increased  since  1936, 
fronn  thirteen  members  to  fourteen,  and  four  of  the  1936  di¬ 
rectors  have  been  replaced.  But  three  of  the  replaced  directors 
never  had  any  official  association  with  Bond  Share  or  any 
of  its  admitted  subsidiary  companies,  while  the  fourth,  Tilney, 
a  principal  officer  of  Bankers  Trust  Co.,  and  never  a  Bond 

Share  officer  or  director,  had  severed  his  connections  with 
admitted  subsidiaries  of  Bond  &  Share  in  1935  (Tr.  Doc.  No. 
10.  p.  770,  Tr.  Doc.  No.  12.  p.  7SS.  Pet.  App.  419).  The  only 
change  in  petitioner’s  executive  committee  of  five,  has  been 
Tilney's  replacement  (Tr.  Doc.  No.  11.  p.  771).  Conse¬ 
quently,  even  if  we  accept  petitioner’s  characterizations  (Pet. 
B.  58,  59).  there  were  no  more  “Bond  &  Share  men”  on  peti¬ 
tioner’s  board  or  executive  committee  in  1936  than  there  are 
now. 

Furthermore.  Tidd,  who  was  petitioner’s  president  in  1936, 
still  holds  that  office,  while  Groesbeck  still  continues  to  be,  as 
he  was  in  1936,  chairman  not  only  of  petitioner’s  board,  but  of 
Bond  &  Share’s  as  well  (Pet.  App.  175,  176.  256,  258.  271,  274, 
275).  And  Bond  <fc  Share  was  not  petitioner's  “fiscal  agent” 
in  1936  any  more  than  it  is  now.  although  it  is  now  claimed 
(Pet.  B.  28.  29)  that  the  termination  of  Bond  <k  Share’s  fiscal 
agency  in  1931  marked  the  point  when  petitioner  ceased  to  be 
a  subsidiary  of  Bond  &  Share.'5 

Petitioner’s  attempted  explanation  (Res.  App.  8.  9)  that 
the  quoted  portion  of  its  answer  in  the  Bond  and  Share  case, 
taken  in  its  context,  alleged  only  that  an  application  under 
Section  2  (a)  (S),  even  if  successful,  would  not  exempt  Ameri- 

3  In  1936,  petitioner's  general  counsel  were  Messrs.  Simpson,  Thacher  and 
Bartlett,  who  had  also  been  Bond  &  Share's  general  counsel  for  many  years 
(Pet.  App.  19S),  and  that  firm  appeared  for  both  Bond  &  Share  and  peti¬ 
tioner  in  the  Bond  (tnd  Share  case.  Petitioner,  however,  was  also  represented 
in  that  case  by  M.  P.  Millikan,  Esq.,  who  signed  the  answer  as  “of  counsel’’ 
to  American  Gas  (lies.  App.  13).  In  193G  Millikan,  who  petitioner  charac¬ 
terizes  (Pet.  B.  p.  59)  as  an  “American  Gas  man”  having  “no  connection 
with  Bond  &  Share,”  was  petitioner’s  “house  counsel"  and  one  of  its  direc¬ 
tors  and  vice  presidents.  He  continued  to  hold  those  offices  at  the  time  of 
the  hearings  before  the  Commission  (Pet.  App.  178,  Tr.  Doc.  No.  10.  p.  770). 
Although  Simpson.  Thacher  and  Bartlett  are  still  petitioner’s  general  counsel 
(Pet.  App.  198,  Pet.  B.  12),  they  do  not  appear  for  petitioner  in  this  pro¬ 
ceeding  (Pet.  App.  10). 
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can  Gas  from  registering  as  a  holding  company  is  without  merit. 
The  allegation  quoted  appeared  in  a  cross-bill  in  which  pe¬ 
titioner  and  its  co-defendants  sought  to  enjoin  the  enforcement 
of  the  Act  (Res.  App.  10-13).  The  point  of  the  allegation 
was  that  even  if  American  Gas  should  be  exempted  from  regis¬ 
tration  as  a  holding  company,  it  would  still  be  subject  to  the 
Act  as  a  subsidiary  company  of  Bond  &  Share,  and  thus  had 
an  interest  in  contesting  the  validity  of  the  Act.  This  is  borne 
out  by  the  allegation  immediately  following  the  quoted  sen¬ 
tence,  viz:  “Exemption  oj  *  *  *  said  *  *  *  defendants 
as  holding  companies  would  be  comparatively  valueless  to  them 
as  they  would  remain,  subsidiary  companies  subject  to  all,  or 
practically  all,  the  provisions  of  said  Act”  (Res.  App.  11). 

Bond  &  Share’s  stock  ownership 

Bond  <fc  Share  owns  S46.9S5  shares  of  petitioner’s  common 
stock,  or  17.5  percent  of  petitioner’s  voting  securities  (Pet, 
B.  5.  Pet.  App.  464). 4  None  of  petitioner's  other  stockholders, 
who  number  19,987,  or  any  organized  group  of  them,  owns  as 
much  as  4  percent  thereof  (Pet,  App.  462.  463,  Tr.  Doc.  No. 
31,  pp.  1563-1643).  Petitioner  points  to  the  fact  that  (Pet. 
B.  46-5S)  nine  of  its  directors,  other  than  admitted  Bond 
tv  Share  representatives,  personally  own  shares  of  its  stock 
or  represent  stockholders  other  than  Bond  &  Share.  But  such 
holdings  taken  together  aggregate  only  196,286  shares,  or 
barely  4  percent  of  petitioner’s  voting  securities  (Pet.  B.  47, 
49.  51,  52,  54-56,  Pet.  App.  464).  Thus,  while  Bond  &  Share’s 
holdings  account  for  about  25  percent  of  all  the  votes  cast 
at  petitioner’s  stockholders’  meetings,  the  shares  owned  and 
represented  by  petitioner’s  directors  (other  than  those  who 
admittedly  represent  Bond  &  Share)  can  account  for  no  more 
than  5  to  6  percent  (Pet.  App.  464,  490). 

4  A  large  portion  of  this  stock  was  acquired  since  1029.  for  up  to  that 
year  Bond  &  Share  only  owned  9.7  percent  of  petitioner’s  voting  stock 
(Pet.  B.  7,  Pet.  App.  32S,  4S$.  4S9).  "While  petitioner  now  denies  that  it  is 
subject  to  a  controlling  influence  by  Bond  &  Share,  it  concedes  (see  infra . 
p.  19)  that  such  an  influence  did  exist  when  Bond  &  Share  held  the  smaller 
block  of  its  securities. 
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Petitioner’s  twenty-seven  largest  shareholders,  including 
Bond  &  Share,  hold  1,853.498  shares  of  its  voting  securities 
(Pet.  App.  462,  463).  Bond  &  Share  alone  holds  846,985 
shares;  and  the  other  twenty-six  hold,  all  together,  1,006,513 
shares.  Petitioner  argues  (Pet.  B.  70),  therefore,  that  these 
twenty-six  “could  readily  combine  to  out-vote  Bond  &  Share 
should  they  have  occasion  to  do  so.”  Petitioner  concedes, 
however,  that  (Pet.  B.  70)  “there  has  never  been  any  ‘or¬ 
ganized  group’  formed  among  these  independent  stock¬ 
holders”;  and  there  is  no  evidence  that  they  have  any  common 
interest  that  might  cause  them  to  combine.  Nor  is  there  a 
scintilla  of  evidence  that  they  have  any  common  interest  ad¬ 
verse  to  Bond  &  Share  that  might  lead  them,  should  the  oc¬ 
casion  arise,  to  combine  against  Bond  <fc  Share  rather  than 
against  the  nine  of  petitioner’s  directors  who  control  but  4 
percent  of  its  stock.  Petitioner’s  assertion  (Pet.  B.  70,  71)  that 
“the  only  tenable  assumption  is  that  these  large  stockholders 
would  side  with  petitioner’s  management  against  Bond  & 
Share”  is  the  sheerest  of  speculations  without  any  foundation 
in  the  evidence.  The  Commission  properly  declined  (Pet. 
App.  53)  to  draw  any  inference  as  to  what  position  these  share¬ 
holders  would  take  in  the  event  of  a  conflict. 

Petitioner’s  objection  (Pet.  B.  69)  to  the  Commission’s  com¬ 
ment  (Pet.  App.  46)  that  “a  number  of  persons  who  have  al¬ 
ways  been  closely  associated  with  Bond  &  Share  hold  sub¬ 
stantial  blocks  of  applicants’  voting  securities”  is  not  well 
taken;  for  that  is  the  fact,  and  petitioner  does  not  deny  it. 
Thus,  as  the  Commission  pointed  out  (Pet.  App.  46,  53),  peti¬ 
tioner's  largest  shareholder,  next  to  Bond  &  Share,  is  Sidney 
Z.  Mitchell,  who,  together  with  his  wife,  owns  160,710  shares 
or  3.3  percent  of  petitioner’s  voting  securities  (Tr.  Doc.  No. 
31,  p.  1608;  Pet.  App.  379;  Pet.  App.  464).  There  can  be  no 
doubt  that  Mitchell  has  always  been  a  “Bond  &  Share  man” 
(Pet.  B.  6, 7 ;  see  infra,  pp.  13-15, 16. 17,  20). 

We  agree  with  petitioner  (Pet.  B.  71)  that  it  is  not  “rational 
to  assume  that,  in  the  event  of  a  fight,  Mr.  Mitchell  *  *  * 

would  sacrifice  any  degree  of  vigorous  protection  of  this  inter¬ 
est.”  That,  however,  does  not  sustain  the  inference  that  peti- 
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tioner  would  draw,  i.  e.,  that  in  any  “fight”  Mitchell  would  side 
with  the  nine  directors  who  represent  4  percent  of  petitioner’s 
stock,  rather  than  with  Bond  &  Share  and  its  1  71/£>  percent 
interest.  After  all,  Mitchell  was  Bond  &  Share’s  chief  execu¬ 
tive  almost  from  its  organization,  and  was  its  dominating  per¬ 
sonality  when  he  retired  in  1933  (Pet.  App.  322).  Further¬ 
more,  the  inference  that  petitioner  would  draw,  not  only  as  to 
Mitchell  but  as  to  the  other  large  shareholders,  presupposes 
that  in  any  difference  of  opinion  there  would  be  no  question 
but  that  Bond  &  Share’s  views  would  be  of  advantage  only  to 
its  own  interests  and  inimical  to  those  of  its  fellow  shareholders, 
while  the  opposite  view  alone  would  be  for  the  best  interests 
of  petitioner  and  all  its  shareholders. 

In  any  event,  the  Commission  did  not  draw  any  inference  as 
to  what  Mitchell  might  do  (Pet.  App.  46,  53).  But  the  in¬ 
herent  uncertainty  of  his  position  serves  to  demonstrate  the 
tenuous  nature  of  petitioner’s  conjecture  that  the  twenty-six 
largest  stockholders  after  Bond  <fc  Share  might  combine  to 
out-vote  Bond  <fc  Share.  Without  the  Mitchell  stock,  this 
group  (now  reduced  to  twenty-five),  even  if  they  should  get 
together  (and  there  is  no  basis  for  any  inference  on  that  score) 
would  control  but  845, S03  shares,  or  some  1,100  shares  less  than 
Bond  <fc  Share.5  And  the  margin  increases  when  we  note  that 
with  his  wife,  Groesbeck,  the  present  chairman  of  petitioner’s 
board  as  well  as  of  Bond  &  Share’s,  and  whose  “primary  con¬ 
nection”  is  admittedly  with  Bond  &  Share  (Pet.  B.  45,  5S), 
owns  16,863  shares  of  petitioner’s  voting  securities  (Tr.  Doc. 
No.  31,  p.  1591,  Pet.  App.  378). 

“Who  is  influenceable  by  whom” 

Sidney  Z.  Mitchell,  admittedly  a  Bond  <fc  Share  representa¬ 
tive  (Pet.  B.  6,  7),  was  chairman  of  petitioner’s  board  of  di¬ 
rectors  from  January  1907  to  March  1923,  and  again  from 
October  1926  to  March  1933.  when  he  was  succeeded  by  Groes- 

8  In  addition  to  his  own  holdings,  moreover,  Mitchell  also  holds  as  co¬ 
trustee  approximately  20,000  shares  beneficially  owned  by  members  of  the 
Breed  family,  including  R.  E.  Breed,  3d,  one  of  petitioner’s  nine  director- 
stockholders  whose  holdings  were  considered  above  (Tr.  Doc.  No.  31,  p. 
1571;  Pet.  App.  378). 
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beck,  whom  petitioner  characterizes  as  “a  Bond  &  Share  man” 
(Tr.  Doc.  No.  23,  p.  941 ;  Pet.  B.  5S).°  Mitchell  was  also  presi¬ 
dent  of  Bond  &  Share  from  April  1909  to  March  1929,  and 
chairman  of  its  board  from  March  1923  to  March  1933,  when 
he  was  also  succeeded  in  that  office  by  Groesbeck  (Tr.  Doc.  13, 
p.  795).  Tidd,  who  has  been  petitioner's  president  since  1923 
(Pet.  App.  256,  25S),  testified  (Pet.  App.  277) : 

i  Q.  Weren't  you  definitely  junior  to  Mr.  Sidney  Z. 
Mitchell?  If  it  came  to  a  difference  in  policy  between 
you  and  Mr.  Mitchell,  wouldn’t  Mr.  Mitchell’s  opinion 
have  carried  the  day? 

A.  Well,  that  is  awfully  hard  to  say.  *  *  *  If  it 
comes  right  down  to  it,  I  think  I  dominated  Mr.  Mitchell 
more  than  he  did  me.  I  know  I  did  on  operating  mat¬ 
ters. 

***** 

Q.  You  dominated  because  you  were  right  though? 

A.  That  is  right. 

***** 

i  Q.  But  had  Mr.  Mitchell  been  sure  that  he  w*as 
right  *  *  *  wouldn’t  Mr.  Mitchell  have  carried 
the  day?  He  was  the  big  shot,  in  other  words? 

A.  Well,  he  was  the  big  shot,  but  I  could  always  get 
another  job.  I  had  many  of  them  offered  me. 

Tidd.  petitioner’s  president,  and  Burchill,  its  vice  president 
(Pet.  App.  152),  testified  (Pet.  App.  271,  429)  that  while  peti¬ 
tioner  has  been  subject  to  a  controlling  influence  by  Bond  & 
Share,  that  condition  ceased  to  exist  when  Mitchell  retired 
in  1933  as  chairman  of  petitioner's  board.  But  Mitchell’s 
retirement  did  not  signify  any  change  in  the  relationship  be¬ 
tween  the  two  companies.  Indeed,  his  simultaneous  resigna¬ 
tion  in  1933  as  petitioner’s  and  as  Bond  <fc  Share’s  chairman, 

•Between  1923  and  1920  the  chairman  of  petitioner’s  board  was  R.  E. 
Breed,  who  had  l>een  petitioner’s  president.  Breed  was  succeeded  to  the 
presidency  in  March  1923  by  Tidd  because  he  had  had  an  accident  and  was 
thereafter  “never  quite  the  same."  He  died  in  1926  and  Mitchell  resumed 
the  otlice  of  chairman  (Pet.  App.  258). 
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followed  by  the  election  of  Groesbeck  to  succeed  him  in  both 
offices,  indicates  clearly,  in  view  of  the  fact  that  Groesbeck’s 
“primary  connection  with  Bond  and  Share”  is  admitted  (Pet. 
B.  45),  that  the  pre-existing  relations  between  petitioner  and 
Bond  &  Share  continued  undisturbed. 

Tidd  testified  (Pet.  App.  276): 

Q.  Mr.  Tidd.  did  the  position  and  powers  of  Mr. 
Groesbeck  as  Chairman  of  the  Board,  differ  in  any  way 
from  those  of  Mr.  Mitchell? 

A.  I  think  not. 

Q.  Do  you  have  the  same  relations  with  Mr.  Groes¬ 
beck  as  you  had  with  Mr.  Mitchell? 

A.  Yes;  I  believe  so. 

The  alleged  “irreconcilable  conflict”  as  to  what  to  do  under  Section  11 

Petitioner  lays  great  stress  on  what  it  calls  (Pet.  B.  3S)  the 
failure  of  “a  direct  contemporaneous  attempt  by  Bond  and 
Share,  in  the  Fall  of  1938.  to  exert  its  influence  to  control  the 
integration  policy  of  American  Gas”  (see  Pet.  B.  22.  34^42, 
45).  But  even  assuming  that  Bond  &  Share  expressed  initial 
disapproval  of  petitioner’s  intention  to  file  a  formal  plan  of 
integration  under  Section  11  of  the  Act  (Pet.  B.  36-38).  that 
such  a  plan  was  filed  does  not  necessarily  evidence  the  absence 
of  a  controlling  influence,  for  the  fact  remains  that  after 
full  discussion.  Bond  &  Share  made  no  effort  to  forestall 
such  action.  Thus  on  November  7,  1938.  petitioner’s  board 
approved  the  filing  of  a  formal  plan  without  a  dissenting 
vote  from  Bond  <fc  Share’s  acknowledged  representatives, 
Groesbeck  and  Farrar  (Pet.  App.  468-470;  Pet.  B.  5S.  59). 
And  Bond  &  Share  gave  its  proxies  for  the  four  stockholders’ 
meetings  that  followed  this  incident  to  petitioner's  manage¬ 
ment’s  committee  (Pet.  App.  464;  Tr.  Doc.  No.  23.  p.  9S1). 
Furthermore,  as  was  said  in  Detroit  Edison  Co.  v.  S.  E.  C., 
supra,  119  F.  (2d)  at  73S-9:  “The  present  Act  undertakes  to 
bring  within  its  ambit  all  subsidiaries  subject  to  'controlling 
influence’  of  a  parent.  *  *  *  The  phrase  as  here  used  does 
not  necessarily  mean  that  those  exercising  controlling  influ¬ 
ence  must  be  able  to  carry  their  point.  A  controlling  influ¬ 
ence  may  be  effective  without  accomplishing  its  purpose  fully.” 

4:5400ft — 42 - :5 
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However,  that  Bond  &  Share’s  “opposition”  to  petitioner’s 
filing  of  a  formal  plan  was  suggestive  rather  than  directive  is 
further  indicated  by  what  occurred  at  the  meeting  of  peti¬ 
tioner's  executive  committee  held  on  November  2S.  1939. 
Burchill.  petitioner’s  vice  president  and  one  of  its  directors, 
testified  ( Pet.  App.  153.  207.  20S.  209) : 

In  the  course  of  the  meeting.  Mr.  Ballard  being  there 
1  to  report  on  the  progress  that  was  being  made  on  the 
i  Section  11  plan.  Mr.  Groesbeck  asked  those  present 
whether  on  further  consideration  they  did  not  agree 
i  with  him  that  it  was  a  mistake  for  the  company  to  file 
the  plan  under  Section  11  (e).  which  the  company  had 
done  on  November  30.  1938.  and  whether  it  would  not 
be  wise  to  withdraw  the  formal  plan  and  reinstate  our¬ 
selves  in  effect  in  practically  the  same  position  as  most 
of  the  other  holding  companies,  in  having  nothing  save 
an  informal  plan  before  the  Commission. 

Mr.  Tidd  asked  Mr.  Ballard  to  express  his  opinion  as 
counsel  on  this  proposal,  and  Mr.  Ballard  did.  and  he 
stated  in  his  opinion  it  had  not  been  a  mistake  for  the 
company  to  file  its  Section  11  (e)  plan  formally  on 
November  30.  1938,  but  even  though  that  question 
might  be  debated,  in  his  opinion  it  would  be  a  most 
serious  mistake  to  attempt  to  withdraw  the  plan  at  that 
time. 

After  Mr.  Ballard  had  given  that  as  his  opinion  and 
after  some  further  discussion  among  the  members  of 
the  Executive  Committee  present,  the  thought  was  not 
i  pressed  and  the  subject  was  passed  over. 

That  “unchallenged,  uncontradicted  and  unrebutted”  (Pet. 
B.  41)  testimony  hardly  reflects  any  (Pet.  B.  40)  “direct  col¬ 
lision  of  unreconcilable  views  in  a  matter  of  life  and  death 
policy.”  Certainly  the  evidence  on  this  score  is  hardly  con¬ 
sistent  only  with  petitioner’s  contention  that  it  is  not  subject 
to  Bond  &  Share’s  controlling  influence.  Bond  &  Share’s  pol¬ 
icy  with  respect  to  American  Gas  was  expressed  by  Tidd,  peti¬ 
tioner’s  president,  when,  after  conceding  (Pet.  App.  270.  271. 
279;  cf.  Pet.  B.  28-30)  that  Bond  &  Share’s  “controlling  in- 
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fluence”  continued  as  long  as  Mitchell  was  chairman  of  peti¬ 
tioner’s  board,  he  testified:  “//  you  once  got  Mr.  Mitchell’s  con¬ 
fidence,  why  he  would  let  you  run  it.”  And  so  far  as  this 
episode  is  concerned,  nothing  more  appears  than  that  Bond  & 
Share  questioned  the  wisdom  of  petitioner’s  filing  a  formal 
plan,  discussion  ensued  and  Bond  &  Share  let  petitioner  go 
ahead.  As  Burchill  so  aptly  put  it,  “the  thought  was  not 
pressed  and  the  subject  was  passed  over”  (Pet.  App.  209). 

It  should  be  noted,  moreover,  that  any  difference  of  opinion 
was  directed  merely  to  the  wisdom  of  filing  a  formal  plan  as 
against  an  informal  one  (Pet.  B.  35-37),  and  not  to  the  sub¬ 
stance  of  the  plan  itself.  Nor  could  there  have  been  any 
difference  of  opinion  between  Bond  &  Share  and  petitioner  as 
to  the  latter,  for  the  “plan”  filed  by  American  Gas  (Pet. 
B.  3;  Tr.  Doc.  No.  136,  pp.  4113-4148)  is,  like  the  plans  filed  by 
Bond  &  Share  (Tr.  Doc.  No.  137,  p.  4212;  Tr.  Doc.  No.  168.  pp. 
4814-4816).  no  more  than  an  application  for  the  approval  of 
the  status  quo. 

Nor  does  the  Inch  testimony  (Pet.  B.  39,  40,  Pet.  App. 
49S-500)  evidence  any  “direct  collision  of  unreconcilable 
views.”  The  Bond  &  Share  plans  (Tr.  Doc.  No.  137.  p.  4212: 
Tr.  Doc.  No.  168,  pp.  4814-4816)  cover  not  only  petitioner’s 
properties  but  those  of  Bond  &  Share's  admitted  subsidiaries. 
Inch's  testimony  is  of  the  most  general  nature  and  his  state¬ 
ment  that  “there  would  have  to  be  *  *  *  exchanges,  sales, 
purchases  and  so  forth”  does  not  specifically  refer  to  petitioner. 
Furthermore,  an  examination  of  the  Bond  &  Share  plans  dem¬ 
onstrates  that  neither  of  them  provides  for  the  acquisition  or 
disposal  by  petitioner  of  any  properties,  by  purchase,  sale, 
exchange  or  otherwise.  Consequently,  Inch’s  testimony  must 
be  taken  either  as  not  referring  to  the  plan  as  it  applied  to  peti¬ 
tioner.  as  being  in  error,  or  as  expressing  an  opinion  as  to 
what  the  legal  effect  of  the  plan  would  be.7 


7  Inch  did  not  testify  in  this  proceeding.  The  testimony  quoted  in  peti¬ 
tioner's  brief  was  given  in  another  case.  In  this  connection  it  should  be 
noted  that  at  the  time  petitioner’s  counsel  read  Inch's  testimony  into  this 
record  at  tie*  oral  argument  before  th*  Commission.  Inch  had  not  been 
cross-examined  (Tr.  Doc.  1G8,  p.  4812). 
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In  its  ‘‘tentative  plan”  (Pet.  B.  39;  Tr.  Doc.  No.  137,  pp. 
4212.  4251-4282)  Bond  <fc  Share  proposed  as  one  of  its  inte¬ 
grated  “systems”  what  it  named  the  “Eastern  Interconnected 
System.”  consisting  of  all  of  petitioner’s  properties  and  cer¬ 
tain  properties  belonging  to  admitted  Bond  &  Share  subsid¬ 
iaries.  In  the  “amended”  plan  these  properties  were  divided 
into  two  “systems.”  petitioner’s  “Central”  system,  so-called 
(Pet.  App.  S7,  88)  being  in  one.  and  what  it  calls  its  “South 
Jersek’”  and  “Northeast  Pennsylvania”  systems  being  in  the 
other  (Id.  Tr.  Doc.  No.  16S,  pp.  4814,  4S15).  But  neither  the 
inclusion  of  petitioner's  properties  with  those  of  others  in  the 
same  “system.”  nor  their  separation  into  separate  “systems” 
would,  of  themselves,  require  petitioner  to  acquire  or  dispose 
of  any  properties.  For.  under  Section  2  (a)  (29)  of  the  Act 
an  integrated  “system”  may  include  “one  or  more  units  of 
generating  plants  and/or  transmission  lines  and/or  distribut¬ 
ing  facilities  *  *  *  whether  owned  by  one  or  more  elec¬ 

tric  utility  companies ”  And,  under  Section  11  (b)  (1)  of  the 
Act  a  holding  company  may  retain  not  only  one  integrated  sys¬ 
tem,  but  such  additional  systems  as  meet  the  statutory 
standards. 

Im  its  own  plan  petitioner  (Tr.  Doc.  No.  13b.  pp.  4113- 
4148)  proposes  that  its  “Central”  system  be  considered  an 
integrated  “system”  separate  and  apart  from  its  other  prop¬ 
erties.  Thus,  there  is  no  material  difference  between  the  plans 
hied  by  petitioner  and  Bond  Share/  and  as  the  Commission 
pointed  out  (Pet.  App.  57,  58),  if  either  were  approved  in  the 
form  submitted,  petitioner  and  its  properties  “would  remain 
substantially  unchanged.”  Consequently,  not  only  is  the 
Inch  testimony  no  evidence  that  petitioner  and  Bond  &  Share 
are  pursuing  conflicting  courses  under  Section  11  (Pet.  B.  40), 
but  it  affirmatively  appears  that  petitioner  itself  has  proposed 
a  plan  which,  in  result,  does  not  differ  from  Bond  &  Share’s. 

”The  only  difference  between  the  two  plans  is  that  under  petitioner’s 
plan  its  South  Jersey  and  Northeast  Pennsylvania  properties  are  considered 
as  two  additional  systems,  while  under  Bond  &  Share’s  plan,  they,  together 
with  other  properties,  are  said  to  constitute  but  one  additional  system  (Tr. 
Doc.  136.  pi).  4113-414S:  Tr.  Dm-.  16s.  pp.  4814-4816). 
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The  “fiscal  agency” — cause  or  effect? 

Petitioner  concedes  (Pet.  B.  28,  29)  that  at  the  organization 
of  American  Gas  in  1906  and  for  a  quarter-century  thereafter 
Bond  <fc  Share  “had  such  an  influence  in  the  affairs  of  Amer¬ 
ican  Gas  as  could  properly  have  been  called  a  ‘controlling 
influence7  over  its  ‘management  or  policies7  *  *  *  Peti¬ 
tioner  asserts,  however,  that  this  influence  ceased  entirely  by 
the  end  of  1931.  It  is  petitioner's  claim  that  Bond  &  Share’s 
,  admitted  controlling  influence  over  its  management  and  poli¬ 

cies  between  1906  and  1931  derived  from  the  fact  that  during 
,  that  period  Bond  <fc  Share  acted  as  its  “fiscal  agent77  (Pet.  B. 

,  6,  7,  28,  29).  Petitioner  argues  (Pet.  B.  29)  that  when  Bond 

,  &  Share  ceased  being  its  “fiscal  agent77  in  1931,  “the  source 

from  which77  Bond  &  Share’s  “influence  flowed  disappeared.77 
,  The  argument  is  manifestly  based  upon  a  false  premise. 

A  mere  “fiscal  agent 77  does  not  “have  control  of  the  purse 
string77  or  of  the  capital  financing  of  the  corporation  it  serves, 
as  petitioner  concedes  Bond  <fc  Share  controlled  its  (Pet.  B. 
29).  Indeed,  it  would  seem  that  Bond  &  Share’s  admitted 
,  “controlling  influence77  over  petitioner’s  “management  or  poli¬ 

cies77  was  the  reason  for,  rather  than  the  result  of,  its  fiscal 
“agency.77 

Petitioner  claims  (B.  p.  29)  that  it  was  because  “it  had  no 
credit  of  its  own7’  that  American  Gas  “or  more  exactly,  its 
predecessor,  Electric  Company  of  America,  *  *  *  came 

or  was  brought  to  Bond  and  Share.77  But  the  Electric  Com¬ 
pany  and  Bond  &  Share  were  brought  together  in  1906  with 
no  other  thought  than  that  the  latter  might  buy  the  former’s 
*■  properties.  And  the  fact  is  that  Bond  <fc  Share  did  take  an 

!  option  to  purchase  the  Electric  Company’s  properties  in  the 

name  of  a  company  to  be  organized,  at  a  price  fixed  not  in 
stock  of  the  new  company,  but  in  its  bonds  to  be  secured  by 
the  transferred  property  and  cash  (Pet.  B.  6,  7;  Tr.  Doc.  No. 
¥  36,  p.  1694;  Tr.  Doc.  No.  41,  p.  2007;  Tr.  Doc.  No.  50,  pp.  2361, 

I  2362).  Thereupon  Bond  <fc  Share  caused  American  Gas  to  be 

I  organized  and  petitioner  acquired  the  Electric  Company 

,  properties  (Res.  App.  7;  Pet.  App.  72,  73;  Tr.  Doc.  No. 

II 

* 
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28.  pp.  1131-1 139) . 9  For  these  properties  and  the  cash  needed 
as  collateral,  petitioner  issued  the  bonds  to  be  paid  to  the  Elec¬ 
tric  Company  under  the  terms  of  the  option  ;  a  large  block  of  its 
preferred  and  common  stocks  and  a  five-year  option  to  pur¬ 
chase  any  part  of  its  unissued  common  stock  at  par  (Pet.  App. 
4SS.  4S9;  Tr.  Doc.  No.  28.  pp.  1136-1139;  Tr.  Doc.  No.  42,  p. 
20S1).  These  securities,  other  than  the  bonds,  apparently 
went  to  members  of  the  organizing  syndicate  which  was  man¬ 
aged  by  Bond  &  Share,  and  included  Bond  &  Share,  Harrison 
Williams,  Henry  L.  Doherty.  R.  E.  Breed,  and  D.  B.  C.  Cather- 
wood  (Pet,  B.  6;  Tr.  Doc.  No.  42.  p.  20S1;  Res.  App.  2-5). 

Upon  petitioner’s  organization,  its  promoters  assumed  re¬ 
sponsibility  for  its  success  and  pursuant  to  arrangements  be¬ 
tween  them,  Doherty,  who  became  its  first  president,  was  as¬ 
signed  the  care  of  operating  matters.  Breed  took  charge  of 
public  relations  and  franchises,  and  Bond  <fe  Share,  “in  the 
person  of  its  chief  executive.  S.  Z.  Mitchell,”  who  became  chair¬ 
man  of  petitioner’s  board,  undertook  the  supervision  of  peti¬ 
tioner’s  financial  affairs  (Res.  App.  4.  5;  cf.  Pet.  B.  6.  7). 
Thus,  from  the  very  outset,  the  relationship  of  Bond  <fc  Share 
to  petitioner  was  not  that  of  fiscal  “agent,”  but  rather 
that  of  a  promoter  and  sponsor  who,  as  such,  assumed  charge 
of  the  financial  side  of  the  new  enterprise.  And  Bond  &  Share’s 
supervision  of  petitioner’s  financial  affairs  in  the  years  that  fol¬ 
lowed  was  based  upon  that  arrangement  and  not  upon  any 
agreement  between  it  and  petitioner,  for  there  was  none  (Tr. 
Doc.  No.  24.  p.  1035;  infra,  p.  21).  Thus  Bond  &  Share  con- 

“  Bond  &  Share  was  organized  in  I90o  by  General  Electric  Company — whose 
majority-owned  subsidiary  it  remained  until  1!>25 — to  assist  “in  the  develop¬ 
ment  of  public  utility  companies’*  (Pet.  App.  322,  323).  The  thought  be¬ 
hind  its  formation  was  that  (Res.  App.  G)  if  the  rural  and  small 
town  electric  utility  business  could  be  so  organized  and  developed  as 
to  reduce  the  cost  of  electricity,  “everybody  could  have  household  appliances 
and  the  mills  would  use  [electricity]  instead  of  steam  *  *  *  and  that 

would  mean  a  great  machinery  business  and  apparatus  business  for  every¬ 
body.’’  Bond  &  Share’s  first  important  venture  was  its  organization  of 
American  Gas  (Pet.  App.  326)  around  the  nucleus  of  properties  acquired 
from  The  Electric  Company  of  America  (Res.  App.  6,  7;  Pet.  B.  6).  Gen¬ 
eral  Electric  put  up  half  of  the  cost  of  the  option  to  buy  the  Electric  Com¬ 
pany  properties  (Tr.  Doc.  No.  36,  p.  1694). 
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trolled  petitioner’s  purse  string  (Pet.  B.  29)  not  because  it  was 
a  hired  fiscal  “agent/'  but  because  that  was  the  promoter’s 
perquisite  allotted  to  it  in  the  original  agreement  between  peti¬ 
tioner’s  organizers. 

The  control  of  petitioner’s  purse  string,  like  other  promoter’s 
perquisites,  was  not  without  its  emoluments,  and  as  petitioner 
admits  (B.  p.  8),  “very  substantial  compensation  was  paid 
by  American  Gas  and  its  subsidiaries  to  Bond  and  Share  for 
its  services  *  *  These  emoluments  included  interest 
and  commissions  on  short-term  loans  to  petitioner  (Pet.  B.  65; 
see,  e.  g.,  Tr.  Doc.  No.  29,  p.  1248)  and  commissions  for  “nego¬ 
tiating”  the  sale  to  underwriters  of  securities  issued  by  peti¬ 
tioner  and  its  subsidiaries  (Tr.  Doc.  No.  24,  pp.  1035-1038). 
And  control  of  petitioner’s  purse  string  enabled  Bond  &  Share’s 
admitted  subsidiaries  to  borrow  large  sums  from  American 
Gas  (Pet.  App.  265-267). 

The  nature  of  the  “fiscal  agency”  is  discernible  in  the  fact 
that  between  1907  and  1937  neither  American  Gas  nor  any  of 
its  subsidiaries  made  any  public  offering  of  securities  without 
paying  a  commission  to  Bond  &  Share  for  “negotiating”  the 
transaction  with  the  underwriters.  This  practice  was  thus  de¬ 
scribed  in  a  stipulation  of  facts  (Tr.  Doc.  No.  24,  pp.  1035- 
103S)  entered  into  in  June  1936  in  the  Bond  and  Share  case:  10 

*  *  *  All  documents  required  in  connection  with 

permanent  financing  of  American  Gas  and  its  subsid¬ 
iaries  (bond,  debenture  and  preferred  and  common 
stock  issues)  have  been  prepared  by  the  legal  and  financ¬ 
ing  departments  of  American  Gas,  assisted,  in  im¬ 
portant  matters,  by  the  New  York  City  firm  of  attorneys 
which  acts  as  outside  counsel  for  American  Gas,  being 
the  same  firm  which  acts  in  a  similar  capacity  for  Bond 
and  Share. 

*  *  *  There  are  not  now  and  never  have  been 

any  written  service  contracts  or  agreements  between 
Bond  and  Share  and  American  Gas  and  its  subsidiaries 
with  respect  to  the  performance  by  Bond  and  Share  of 
financial  services  as  hereinafter  described.  *  *  * 


10  See,  n.  2,  supra. 
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In  all  cases  in  which  the  securities  of  American  Gas 
or  its  subsidiaries  have  been  marketed  through  a  pur¬ 
chasing  group  of  investment  bankers,  negotiations  for 
!  the  sale  of  such  securities  to  the  purchasing  group  have 
been  conducted  by  Bond  and  Share,  acting  on  behalf 

of  the  issuing  company. 

#  *  *  #  * 

After  a  favorable  commitment  had  been  obtained, 
Bond  and  Share  prepared  purchase  contracts  in  the 
i  form  of  a  letter  from  the  purchasing  group  to  the  selling 
company  confirming  the  agreement  made  with  the  sell¬ 
ing  company  through  Bond  and  Share  and  setting  forth 
its  terms.  *  *  *  Certain  other  documents,  such  as 

engineer's  certificates,  opinion  on  titles,  franchises  and 
i  the  like  were  prepared  either  in  the  field  or  by  the 
American  Gas  organization  in  New  York  City.  *  *  * 

Bond  and  Share  prepared  a  letter  addressed  to  the 
purchasing  group  for  the  signature  of  the  President  or 
Vice-President  of  the  issuing  company,  describing  the 
issue  *  *  *.  Such  letter  was  thereupon  incorpo¬ 

rated  in  the  selling  circular  likewise  prepared  by  Bond 
and  Share. 

For  the  rendition  of  such  services  between  1920  and  1935, 
American  Gas  and  its  subsidiaries  paid  Bond  &  Share 
$2,334,477.50  in  commissions  on  the  sale  of  S211,97S,500  prin¬ 
cipal  amount  of  bonds  and  notes  and  424,431  shares  of  pre¬ 
ferred  stock  (Tr.  Doc.  No.  115,  p.  3556). 

Petitioner’s  president  and  vice  president  testified  (Pet.  App. 
319,  320)  that  it  was  decided  when  the  Securities  Act  of  1933 
was  enacted  that  Bond  &  Share  would  no  longer  act  as  peti¬ 
tioner’s  “fiscal  agent.”  The  1936  stipulation  above  quoted, 
however,  does  not  reflect  any  such  decision.  Nor  does  the  cir¬ 
cumstance  that  the  last  securities  offerings  on  which  Bond  & 
Share  was  paid  “commissions”  occurred  in  192S-31  (Pet.  B. 
29)  or  that  the  last  loan  from  Bond  &  Share  to  petitioner  was 
made  in  1928  (Pet.  B.  65;  Pet.  App.  44).  American  Gas  has 
apparently  made  no  short  term  loans  since  1928  (Tr.  Doc.  No. 
129,  pp.  3699-3710),  and  there  were  no  public  securities  offer- 
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ings  by  petitioner  or  any  of  its  subsidiaries  between  1931  and 
1937  (Pet.  App.  318,  319).  By  that  time,  however,  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935  had  been  enacted  and 
petitioner  and  Bond  &  Share  were  strenuously  attempting  to 
avoid  its  application  to  them.  It  should  be  noted  in  this  con¬ 
nection  that  it  was  only  after  the  passage  of  the  Act  that  peti¬ 
tioner  (Pet.  App.  425)  considered  it  “inadvisable  *  *  * 
to  continue  to  participate”  in  Bond  <fc  Share’s  group  purchase 
contracts,11  that  its  proxy  committee  was  reformed  (Tr.  Doc. 
No.  23,  p.  980)  and  that  petitioner’s  president  found  (Pet.  App. 
475,  476)  that  his  retirement  as  a  director  of  admitted  Bond  & 
Share  subsidiaries  was  “in  view  of  all  the  circum¬ 
stances  *  *  *  the  best  thing  to  do.” 

Under  almost  identical  circumstances  it  was  said  in  Detroit 
Edison  Co.  v.  S.  E.  C.,  119  F.  (2d)  730,  739,  740  (C.  C.  A.  6th, 
1941),  cert,  denied - U.  S. - ,  62  Sup.  Ct.  105: 

The  fact  that  the  North  American  Company  had 
abandoned  some  of  the  characteristics  of  “controlling 
influence”  over  the  petitioner  at  the  time  of  the  hearing, 
did  not  require  the  Commission  to  disregard  prior  inter¬ 
related  activities.  There  is  no  showing  that  its  latent 
power  to  resume  such  control  has  been  extinguished. 
The  relationship  is  such  that  they  may  enter  into  similar 
activities  in  the  immediate  future.  United  States  v. 
Trans-Missouri  Freight  Association,  166  U.  S.  290,  308, 
17  S.  Ct.  540,  41  L.  Ed.  1007;  Labor  Board  v.  Newport 

News  Company,  308  U.  S.  241, 60  S.  Ct.  203, 84  L.  Ed.  219. 

***** 

Giving  due  weight  to  the  past  transactions  of  peti¬ 
tioner  with  the  North  American  and  the  continuing 
opportunity  for  the  resumption  of  such  activities 


11  In  this  connection  petitioner  points  out  in  a  footnote  on  page  66  of  its 
brief  that  in  1939  its  purchases  from  Westingliouse  “represented  a  larger 
percentage  of  Westinghouse's  total  business  than  its  purchases  from  Gen¬ 
eral  Electric  represented  of  that  company’s  business.”  But  petitioner’s 
purchases  from  General  Electric  that  year  totaled  $2,612,138.  while  those 
from  Westinghouse  amounted  to  $1,644,022.  These  represented,  respec¬ 
tively,  .9%  of  General  Electric's  total  business  and  .9(4%  of  Westinghouse’s 
total  business  (Pet.  App.  395,  396). 
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1  *  *  *  and  the  widely  scattered  ownership  of  its 

stock,  the  Commission  committed  no  error  in  denying 
petitioner  exemption  from  the  present  Act. 

The  maintenance  of  separate  managerial  and  operating  staffs 

Prior  to  1935  Bond  <fe  Share  rendered,  for  compensation,  a 
host  of  operating  services  to  those  companies  (Pet.  App.  161, 
162)  which  are  now  termed  its  “admitted”  subsidiaries.  In 
1935  these  functions  were  segregated  into  a  wholly  owned  Bond 
&  Share  subsidiary  called  Ebasco  Services,  Inc.,  which  con¬ 
tinued  to  perform  the  services  theretofore  rendered  by  Bond 
&  Share  (Pet.  App.  4S6).  Petitioner  claims  support  for  its 
contention  in  the  circumstance  that  (Pet.  B.  S,  31-34)  neither 
Bond  &  Share  nor  Ebasco  has  ever  rendered  operating  services 
to  it  or  its  subsidiaries. 

But  as  petitioner  points  out  (Pet.  B.  7),  when  Bond  &  Share 
organized  American  Gas  in  1906.  “Bond  and  Share  had  no  gen¬ 
eral  operating,  managerial  or  supervisory  staff.”  To  use  peti¬ 
tioner's  own  words,  Bond  &  Share  (Pet.  B.  7)  was  at  that  time 
“an  investment  company  holding  stocks  and  securities  of 
operating  utility  companies  and  functioned  *  *  *  only 

in  fiscal  and  financial  fields.”  And  as  we  have  seen.  Bond  & 
Shar6  undertook  from  the  outset  to  “service’'  petitioner  in 
fiscal  and  financial  matters. 

But  being  at  the  time  unequipped  to  handle  operating  mat¬ 
ters.  Bond  &  Share  did  not  undertake  their  supervision. 
Instead,  it  took  over  the  staff  that  had  been  operating  the 
properties  for  the  Electric  Company  of  America  and  brought 
Henry  L.  Dougherty,  an  operating  man.  into  the  picture  to 
supervise  them  (Res.  App.  4;  Pet.  B.  7).  Thus,  that  Bond  & 
Share  did  not  “service”  petitioner's  non-financial  affairs  at  the 
outset  is  an  historical  accident  rather  than  evidence  that  the 
management  or  policies  of  American  Gas  are  not  subject  to  a 
controlling  influence  by  Bond  &  Share. 

When,  as  the  result  of  a  disagreement,  Doherty  resigned  as 
president  in  July  1910,  three  of  petitioner’s  four  vice  presidents 
also  resigned  (Pet.  App.  270;  Tr.  Doc.  No.  23,  p.  938).  The 
fourth  was  R.  E.  Breed,  the  member  of  the  original  organiza- 
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tion  syndicate  who,  in  the  division  of  functions  among  the  pro¬ 
moters,  had  been  put  in  charge  of  public  relations  and  fran¬ 
chises.  Breed  was  designated  as  president,  and  Tidd.  an  oper¬ 
ating  man  who  had  been  assistant  to  one  of  the  resigned  vice 
presidents,  became  vice  president  (Pet.  App.  257,  258).  Tidd, 
who  succeeded  Breed  as  petitioner's  president  in  1923,  was  one 
of  the  Electric  Company  employees  who  were  retained  when 
Bond  &  Share  organized  petitioner.  Thus,  a  continuity  of 
autonomous  operating  direction  was  allowed  to  develop 
through  the  circumstance  that  petitioner's  original  properties 
were  acquired  from  a  single  source  whose  operating  personnel 
was  taken  over  at  a  time  when  Bond  &  Share  itself  had  no 
operating  staff.  It  is  certainly  a  proper  inference  that  the 
reason  why  Bond  &  Share  followed  a  different  course  with  re¬ 
spect  to  the  holding  companies  it  later  organized  was  that  this 
circumstance  did  not  repeat  itself. 

That  Bond  <fc  Share  has  not  serviced  petitioner's  non- 
financial  affairs  is  not  evidence  that  petitioner’s  management 
or  policies  are  not  subject  to  a  controlling  influence  by  Bond 

Share.  Servicing  arrangements  are  by  no  means  necessary 
attributes  of  the  parent-subsidiary  relationship.  Detroit 
Edison  Co.  v.  S.  E.  C.,  119  F.  (2d)  730  (C.  C.  A.  6th,  1941). 
Nor  is  the  maintenance  of  separate  managerial  and  operating 
staffs  inconsistent  with  the  existence  of  that  relationship.  Cf. 
Miller  v.  Robertson,  266  U.  S.  243,  254-5  (1924).  While  the 
fact  that  there  have  been  no  general  service  contracts  may 
have  a  bearing  on  the  degree  of  control  exercised,  the  issue 
before  the  Commission  was  not  the  extent  to  which  Bond  <fc 
Share  exercises  control,  but  whether  petitioner  is  subject  to  a 
coyitrolling  influence  by  Bond  &  Share.  Certainly,  that  Bond 
&  Share,  through  the  use  of  servicing  contracts,  exercises  a 
detailed  control  over  other  companies  that  it  does  not  exercise 
over  petitioner  is  hardly  evidence  that  petitioner  is  not  sub¬ 
ject  to  a  controlling  influence  by  Bond  &  Share.  As  petitioner 
concedes  (Pet.  B.  27),  “controlling  influence”  means  something 
less  than  control. 
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The  acquisition  of  properties 

Petitioner  offers  (Pet.  B.  31-33)  in  support  of  its  contention 
that  its  management  and  policies  are  not  subject  to  a  con¬ 
trolling  influence  by  Bond  &  Share,  a  myriad  of  minutiae  said 
to  distinguish  the  manner  in  which  its  plant  is  operated  from 
the  method  employed  by  companies  whose  operations  are 
serviced  by  Bond  &  Share  or  its  wholly-owned  subsidiary, 
Ebaseo.  Petitioner,  however,  glosses  over  the  conceded  fact 
that  (Pet.  B.  34)  “Bond  and  Share  *  *  *  had  a  good 

deal  to  say  as  to  what  new  electric  companies  should  be 
acquired’’  by  American  Gas.  Certainly,  that  circumstance  is 
of  greater  significance  than  petitioner’s  more  lavish  use,  as 
compared  with  some  other  companies,  of  steel  in  the  construc¬ 
tion  of  transmission  lines  (Pet.  B.  32).  Petitioner  claims, 
however,  (Pet.  B.  34)  that  since  192S  Bond  and  Share  “has 
been  out  of  that  aspect  *  *  *  of  the  picture.”  But  if  that 
is  so.  it  is  equally  true  of  American  Gas,  for  petitioner  admits 
(Pet.  B.  34)  that  “there  have  been  no  important  new  property 
acquisitions  since  192S’’  and  the  record  does  not  show  that 
any  were  under  consideration. 

“A  personnel  and  tradition” 

Petitioner  admits  (Pet.  B.  28.  29)  that  from  its  organization 
in  1906  to  1931  its  management  and  policies  were  subject  to  a 
controlling  influence  by  Bond  &  Share.  Petitioner’s  president 
and  vice  president  concede  (Pet.  App.  271,  429)  that  Bond  & 
Share’s  controlling  influence  continued  until  Mitchell’s  resig¬ 
nation  as  petitioner’s  chairman  in  1933.  In  1936  petitioner 
(supra,  pp.  9-11)  sought  to  enjoin  the  enforcement  of  the  Act 
upon  the  ground  that  it  was  unconstitutional  and  affirmatively 
alleged  that  it  was  a  subsidiary  of  Bond  &  Share  and  was  not 
entitled  to  a  declaration  under  Section  2  (a)  (8)  of  the  Act, 
that  it  was  not  such  a  subsidiary.  And  that  was  after  the  ter¬ 
mination  in  1931  of  the  so-called  “fiscal  agency,”  which  peti¬ 
tioner  now  claims  marked  the  end  of  Bond  &  Share’s  controlling 
influence  over  its  management  and  policies.  Petitioner  asserts 
that  it  is  now  entitled  to  the  declaration  which  it  told  the  Court 
in  1936  it  was  not  then  entitled  to.  But,  as  w*e  have  seen 
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(supra,  pp.  9,  10),  there  has  been  no  change  in  Bond  &  Share's 
relation  to  petitioner  or  its  management  since  1936,  or  indeed 
since  1931,  that  would  warrant  a  finding  now  which  petitioner 
must  concede  could  not  have  been  made  then. 

Tidd,  to  whom  Mitchell  was  “the  big  shot”  (Pet.  App.  277), 
and  whose  relations  with  Groesbeck  are  no  different  (Pet.  App. 
276),  has  been  petitioner’s  president  since  1923  and  a  director 
since  1918.  He  has  been  in  petitioner’s  employ  since  1906 
and  from  1910  to  1923  was  petitioner’s  vice  president  under 
Breed,  a  member  of  the  Bond  &  Share  syndicate  that  organ¬ 
ized  and  promoted  petitioner.  Thus  at  least  twenty-three 
of  Tidd’s  thirty-one  years  as  an  American  Gas  executive 
were  served,  on  his  own  statement,  while  petitioner’s  manage¬ 
ment  and  policies  were  subject  to  a  controlling  influence  by 
Bond  &  Share.  Tidd  has  served  as  a  director  of  seven  ad¬ 
mitted  Bond  &  Share  subsidiaries  since  he  has  been  petitioner’s 
president  (Tr.  Doc.  No.  12.  pp.  787-788). 

Millikan,  a  director  since  1933,  has  been  petitioner  s  vice 
president,  and  “house  counsel”  since  1914  (Pet.  B.  54).  It 
was  he  who  in  1936  signed  the  answer  in  the  Bond  and  Share 
case  in  which  petitioner  affirmatively  alleged  that  it  was  a 
Bond  <fc  Share  subsidiary  and  was  not  entitled  to  a  declaration 
under  Section  2  (a)  (8)  of  the  Act  that  it  was  not  a  subsid¬ 
iary  of  Bond  &  Share.  Thus,  at  least  twenty-two  of  his  twenty- 
seven  years  as  part  of  petitioner’s  management  were  served 
while  petitioner’s  management  and  policies  were  admittedly 
subject  to  a  controlling  influence  by  Bond  &  Share. 

Ball,  a  director  since  1922  and  a  vice  president  since  1923,  has 
been  associated  with  American  Gas  since  its  organization.  He 
participated  in  the  original  Bond  &  Share  syndicate  that  pro¬ 
moted  American  Gas  and  his  stockholdings  derive  in  large 
part  from  that  association.  Prior  to  becoming  vice  president 
he  had  been,  since  1910,  petitioner’s  treasurer  (Tr.  Doc.  No. 
23,  p.  93S;  Res.  App.  5).  Thus,  his  whole  period  of  service 
as  petitioner’s  financial  officer  was  during  a  time  when  peti¬ 
tioner’s  management  and  policies,  particularly  in  financial  mat¬ 
ters,  was  admittedly  subject  to  a  controlling  influence  by  Bond 
<fc  Share.  Of  his  nineteen  years  as  a  director,  fourteen  were 
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served  prior  to  1936,  when  petitioner  claimed  to  be  a  subsidiary 
of  Bond  &  Share  and  asserted  that  it  was  not  entitled  to  a 
declaration  that  was  not  such  a  subsidiary. 

McMillan,  a  director  since  1937,  has  been  petitioner’s  as¬ 
sistant  treasurer  since  1921  (Tr.  Doc.  No.  23,  p.  938).  Prior 
thereto,  he  had  been,  since  1909,  an  auditor  in  the  employ  of 
petitioner  or  one  of  its  subsidiaries  (Tr.  Doc.  No.  123,  pp. 
3635-7).  Thus,  like  Ball,  the  major  portion  of  his  association 
with  petitioner's  financial  affairs  has  been  served  during  a 
period  when  Bond  &  Share's  controlling  influence  over  peti¬ 
tioner's  fiscal  matters  is  conceded. 

Campbell,  a  director  since  1937,  is  the  president  of  one  of 
petitioner’s  subsidiaries,  the  West  Pittston-Exeter  Railroad 
Company,  a  position  he  has  held  since  1934.  He  was  treasurer 
of  that  company  from  1925  to  1927,  and  its  vice  president  from 

1927  to  1929.  He  has  also  been  vice  president  of  the  Scranton 
Electric  Company,  another  of  petitioner’s  subsidiaries  since 

1928  (Tr.  Doc.  No.  23,  pp.  964, 969) .  He  has  been  in  the  employ 
of  petitioner  or  its  subsidiaries  since  1907  when  he  was  em¬ 
ployed  as  “new  business"  manager  of  a  predecessor  of  the  Scran¬ 
ton  Company  (Tr.  Doc.  No.  23,  pp.  96S,  969).  Thus  twenty- 
nine  of  his  thirty-four  years  of  service  with  petitioner  were 
befote  1936  when  petitioner  acknowledged  that  it  was  a  Bond 
<fc  Share  subsidiary. 

Burehill,  a  director  since  1937  and  a  vice  president  since 
19351  became  associated  with  petitioner  in  1924  when  the  com¬ 
pany  by  which  he  was  then  employed  was  acquired  by  peti¬ 
tioner.  In  1926  he  was  employed  by  petitioner  as  Tidd's 
assistant  and  has  since  then  “served  in  that  capacity  with  a 
change  of  title"  (Pet.  App.  152).  Thus  ten  of  his  fifteen  years 
as  Tidd’s  assistant  were  during  the  period  when,  according  to 
petitioner's  answer  in  the  Bond  and  Share  case,  petitioner  did 
not  hesitate  to  consider  itself  Bond  &  Share's  subsidiary. 

Groesbeck  and  Farrar  are,  of  course,  admitted  to  be  Bond  & 
Share's  representatives  on  petitioner’s  board.  Thus,  of  eight 
of  petitioner's  fifteen  directors,  six  are  salaried  officers  who  also 
served  as  such  while  petitioner’s  management  and  policies  were 
admittedly  subject  to  a  controlling  influence  by  Bond  &  Share 
and  two  are  Bond  &  Share  representatives.  Bond  &  Share  is 


29 


by  far  the  largest  holder  of  petitioner’s  voting  securities  and 
owns,  as  we  have  seen  {supra,  p.  11),  over  four  times  as  much 
stock  as  all  of  petitioner’s  directors  (other  than  Groesbeck  and 
Farrar)  own  or  represent.  Groesbeck,  moreover,  is  chairman 
of  petitioner’s  board. 

We  submit  that  the  circumstances  fully  warrant  the  Com¬ 
mission's  belief  that  (Pet.  App.  54)  the  past  has  developed, 
and  the  present  continues,  “a  personnel  and  tradition”  which 
makes  petitioner  responsive  to  Bond  &  Share's  desires.  As 
was  said  in  N.  L.  R.  B.  v.  Newport  News  Shipbuilding  &  Dry 
Dock  Co.,  30S  U.  S.  241, 250  (1939) : 

*  *  *  The  Board  held  that,  where  an  organization 
has  existed  for  ten  years  and  has  functioned  in  the  way 
that  the  Committee  has  functioned,  with  a  joint  control 
vested  in  management  and  men,  the  effects  of  the  long 
practice  cannot  be  eliminated  and  the  employes  ren¬ 
dered  entirely  free  to  act  upon  their  own  initiative  with¬ 
out  the  complete  disestablishment  of  the  plan.  On  the 
record  as  made  we  cannot  say  this  was  error. 

In  Conclusion 

The  question  before  the  Commission  was  whether  petitioner 
had  sustained  its  burden  of  proving  that  its  “management  or 
policies  are  not  subject  to  a  controlling  influence”  by  Bond  & 
Share.1-  Petitioner  concedes  (Pet.  B.  27)  that  “controlling  in¬ 
fluence”  means  something  less  than  “control.”  Control,  itself, 
includes  the  power  to  control,  Rochester  Telephone  Corpora¬ 
tion  v.  U.  S.,  307  U.  S.  125, 145-146  (1939),  as  well  as  the  actual 

"Petitioner  thus  slates  the  issue  (Pet.  B.  24),  and  for  the  purposes  of 
this  review  it  must  ho  deemed  to  be  so  limited.  Section  2  (a)  (S),  how¬ 
ever,  provides  that  a  company  shall  be  declared  not  to  be  a  subsidiary  of  a 
specified  holding  company  if  the  Commission  fiuds  that  its  “management  or 
policies  are  not  subject  to  a  controlling  influence,  directly  or  indirectly,  by 
such  holding  company  •  *  *  so  as  to  make  it  necessary  or  appropriate 

in  the  public  interest  or  for  the  protection  of  investors  or  consumers  that 
the  applicant  be  subject  to  the  obligations,  duties,  and  liabilities  imposed  by 
this  title  upon  subsidiary  companies  of  holding  companies.’’  The  Com¬ 
mission  addressed  itself  to  the  statutory  issue.  See  Pet.  App.  5S,  59. 
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exercise  thereof.13  Consequently  “subject  to  a  controlling  in¬ 
fluence”  includes  susceptibility  to  a  controlling  influence, 
whether  or  not  such  an  influence  is  actively  at  work  at  the 
moment.  Thus  in  Detroit  Edison  Co.  v.  S.  E.  C.f  119  F.  (2d) 

730.  73S-9  (C.  C.  A.  6th,  1941),  cert,  denied, - U.  S. - , 

62  Sup.  Ct.  105,  the  Court,  in  dismissing  a  petition  to  review  an 
order  of  the  Commission  denying  an  application  under  the 
provision  of  the  Act  here  involved,  said: 

The  Congress  recognized  the  necessity  in  the  public 
interest  of  the  regulation  of  public  utility  holding  com¬ 
panies  and  their  subsidiaries,  such  regulation  by  the 
states,  in  its  judgment  being  inadequate.  It  also 
i  found  as  a  fact  that  internal  and  private  control  over 
the  operation  of  the  business  of  such  enterprises,  had 
in  some  cases  resulted  in  serious  loss  to  the  holders  of 
their  securities,  deterioration  of  their  physical  prop¬ 
erties  and  a  marked  impairment  of  the  ability  of  such 
institutions  to  perform  their  functions  as  public  ser¬ 
vants.  15  U.  S.  C.  A.  §  79a,  49  Stat.  S03;  Electric 
Bond  &  Share  Company  v.  Securities  &  Exchange  Com¬ 
mission.  303  V.  S.  419.  442.  58  S.  Ct.  67S.  S2  L.  Ed.  936, 
115  A.  L.  R.  105.  It  proposed  to  support,  as  far  as 
possible,  the  form  of  such  a  company  on  one  side  and 
on  the  other  to  take  precautionary  measures  to  prevent 
abuses,  and  to  this  end  it  took  under  public  supervision 
both  the  good  and  bad.  The  present  Act  undertakes 
to  bring  within  its  ambit  all  subsidiaries  subject,  to 
“controlling  influence”  of  a  parent.  This  phrase  should 
be  construed  in  the  light  of  the  purpose  of  the  Act  of 
which  it  is  a  part,  and  when  understood  in  this  setting 
and  in  the  light  of  its  ordinary  signification,  it  means 
the  act  or  process,  or  power  of  producing  an  effect  which 


“  In  the  Rochester  Telephone  case  the  issue  before  the  Federal  Communi¬ 
cations  Commission  was,  under  Section  2  (b)  (2)  of  the  Communications 
Act  of  1934.  whether  the  Rochester  Telephone  Corporation  was  “controlled 
by”  the  New  York  Company.  The  Commission  concluded  that  the  New  York 
Company  had  the  “power  to  control  the  functions  of  the  Rochester  Telephone 
Corporation,"  and  held  the  latter  company  to  be  subject  to  the  Act.  The 
refusal  of  the  District  Court  to  set  aside  the  Commission’s  order  was  affirmed. 
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may  be  without-  apparent  force  or  direct  authority  and 
is  effective  in  checking  or  directing  action,  or  exercising 
restraint  or  preventing  free  action.  [Italics  supplied.] 

That  case,  moreover,  bears  marked  similarities  to  the  case 
at  bar.  There  were  no  general  managerial  or  operating  con¬ 
tracts  between  the  two  companies,  nor  were  there,  at  the  time 
of  the  hearing,  any  interlocking  officers.  The  subsidiary 
always  enjoyed  autonomy  in  operating  matters,  but  the  hold¬ 
ing  company  held  19.2%  of  the  subsidiary’s  voting  securities 
and  had  acted,  prior  to  the  passage  of  the  Act,  as  its  “fiscal 
agent.”  The  holding  company,  moreover,  had  only  two  ac¬ 
knowledged  representatives  on  the  subsidiary’s  board  of  direc¬ 
tors,  and  there  had  been  no  inter-company  transactions  since 
the  Act  had  been  passed.  Indeed,  the  case  at  bar  is  somewhat 
stronger,  for  in  the  Detroit  Edison  case  there  was  a  stock¬ 
holder  who  held  a  larger  block  of  the  subsidiary's  voting  se¬ 
curities  than  the  holding  company  did.  Here,  as  we  have 
pointed  out  (supra,  pp.  11-13)  Bond  <fc  Share  owns  17.5%  of 
petitioner’s  voting  stock  and  no  other  stockholder  or  organized 
group  thereof  owns  as  much  as  4%.  While  the  holdings 
represented  by  petitioner’s  directors  (other  than  Groesbeck 
and  Farrar,  Bond  &  Share's  representatives)  may  be  large 
from  the  point  of  view  of  the  individual  investor,  taken  to¬ 
gether,  they  barely  total  4%  of  petitioner's  voting  securities. 

While  we  urge  that  the  facts  of  the  case  at  bar  leave  no 
room  for  doubt,  it  should  be  recalled  that  this  proceeding  does 
not  afford  petitioner  the  trial  de  novo  that  it  apparently  seeks. 

Thus  in  Gray  v.  Powell , - U.  S. - , - Sup.  Ct. - 

(Dec.  15,  1941),  a  case  arising  under  the  Bituminous  Coal  Act, 
Mr.  Justice  Reed  said: 

In  a  matter  left  specifically  by  Congress  to  the  deter¬ 
mination  of  an  administrative  body,  as  the  question 
of  exemption  was  here  by  Sections  4^11  (1)  and  4-A, 
the  function  of  review  placed  upon  the  courts  by  Sec¬ 
tion  6  (b)  is  fully  performed  when  they  determine  that 
there  has  been  a  fair  hearing,  with  notice  and  an  oppor¬ 
tunity  to  present  the  circumstances  and  arguments  to 
the  decisive  body,  and  an  application  of  the  statute  in  a 
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just  and  reasoned  manner.  Shields  v.  Utah,  Idaho  R. 

Co.,  305  U.  S.  177,  ISO,  181,  1S4,  1S5,  1S7. 

***** 

Where  as  here  a  determination  has  been  left  to  an 
administrative  body,  this  delegation  will  be  respected 
and  the  administrative  conclusion  left  untouched.  Cer¬ 
tainly  a  finding  on  Congressional  reference  that  an  ad¬ 
mittedly  constitutional  act  is  applicable  to  a  particular 
situation  does  not  require  such  further  scrutiny.  Al¬ 
though  we  have  here  no  dispute  as  to  the  evidentiary 
facts,  that  does  not  permit  a  court  to  substitute  its 
judgment  for  that  of  the  Director.  *  *  *  It  is  not 

the  province  of  a  court  to  absorb  the  administrative 
functions  to  such  an  extent  that  the  executive  or  legis¬ 
lative  agencies  become  mere  fact  finding  bodies  deprived 
of  the  advantages  of  prompt  and  definite  action. 

Congress  could  not  “define  the  whole  gamut  of  reme¬ 
dies  to  effectuate  these  policies  in  an  infinite  variety 
of  specific  situations.”  *  *  *  just  as  in  the  Adkins 

case  the  determination  of  the  sweep  of  the  term  “bitu¬ 
minous  coal”  was  for  this  same  administrative  agency, 
so  here  there  must  be  left  to  it,  subject  to  the  basic  pre¬ 
requisites  of  lawful  adjudication,  the  determination  of 
“producer.”  The  separation  of  production  and  con¬ 
sumption  is  complete  when  a  buyer  obtains  supplies 
from  a  seller  totally  free  from  buyer  connection.  Their 
identity  is  undoubted  when  the  consumer  extracts  coal 
from  its  own  land  with  its  own  employees.  Between 
the  two  extremes  are  the  innumerable  variations  that 
bring  the  arrangements  closer  to  one  pole  or  the  other 
of  the  range  between  exemption  and  inclusion.  To  de¬ 
termine  upon  which  side  of  the  median  line  the  particu¬ 
lar  instance  falls  calls  for  the  expert,  experienced  judg¬ 
ment  of  those  familiar  with  the  industry.  Unless  we 
can  say  that  a  set  of  circumstances  deemed  by  the  Com¬ 
mission  to  bring  them  within  the  concept  “producer”  is 
so  unrelated  to  the  tasks  entrusted  by  Congress  to  the 
Commission  as  in  effect  to  deny  a  sensible  exercise  of 
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judgment,  it  is  the  Court’s  duty  to  leave  the  Commis¬ 
sion’s  judgment  undisturbed. 

In  conclusion,  we  urge  that  petitioner  did  not  sustain  its 
burden,  that  the  Commission  committed  no  error  in  denying 
the  application,  and  that  under  the  principles  applicable  to 
the  judicial  review  of  orders  of  administrative  bodies,  the  peti¬ 
tion  herein  should  be  dismissed. 

Respectfully  submitted. 

Chester  T.  Lane, 

General  Counsel, 

Attorney  for  Respondent, 

1778  Pennsylvania  Avenue,  N\V., 

Washington,  D.  C. 

Christopher  M.  Jenks, 
Assistant  General  Counsel. 

Lawrence  S.  Lesser, 

Of  Counsel. 

December  31,  1941. 
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